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INTRODUCTION 


“FT GNORANCE of the Law is no excuse.’ This legal maxim is a sobering 
reflection to any citizen who realises the extent to which the Law 
impinges upon his private and his public life. That is perhaps why the 
first edition of this book met with such success when it was published 
some time before the Second World War. That is why the publishers have 
produced this completely revised edition, which has been brought up-to- 
date. 

The Law, like everything else, changes with the times. Since the end of 
the war alone there has been a spate of new legislation that in its volume 
and in the speed at which it has been enacted has overwhelmed even 
professional lawyers, let alone the man-in-the-street. More than ever is it 
necessary, therefore, that the citizen should have at his disposal a compre- 
hensive and conveniently arranged quick reference guide to the Law, a 
book that will tell him simply and clearly what are his rights and duties 
as a citizen and as an individual. 

This book in its revised form is not intended to be a substitute for pro- 
fessional advice in complex situations, nor designed to make every man 
his own lawyer. Its purpose is to state in the clearest and simplest language 
the essence of the law on as many subjects as possible and to explain the 
meaning of a host of legal terms and expressions which so frequently 
bewilder the layman. , 

Such a book must be large, for it must be comprehensive if it is to be of 
real service. Its very size, however, may suggest that there will be diffi- 
culties in finding precisely that point of law which an individual may 
want to look up. That is why the editors have given very careful considera- 
tion to the problem of arrangement. 

The trouble for most laymen is that, when faced with a legal difficulty, 
they seldom know the correct legal term covering the point on which 
they seek guidance. For example, Mr. Smith may want to know who is 
entitled to the property of some relative who has died without leaving a 
will. He may not know, or perhaps he does not remember, that the rules 
governing this matter are covered by what is known as the law of intestate 
succession. His difficulty has been overcome for him by the arrangement 
adopted in this book. Everything has been set down in alphabetical order 
and everything has been adequately cross-referenced. Mr. Smith would 
most likely look for his problem under the entry on Wills. He can see 
very quickly from that entry that what he is after is dealt with in the entry 
on Intestacy, and he can, by referring to that, find out what he wants to 


4 


- 


6 ‘ INTRODUCTION 


know. This system is followed throughout the book and ensures that 
any given subject can -be turned up easily and quickly. 

A feature of this book is the inclusion of the entries dealing with Scots 
Law. Although English Law and Scots Law are at many points the same, 
there are still many differences which continue to divide the one system 
from the other. These differences exist for the most part in those depart- 
ments of the law that relate to land, the succession of property on death, 
marriage and the family. Wherever necessary the entry on a particular 
subject is followed by a similar entry dealing with the law of Scotland on 
the subject. For example, the highly complex rules of intestate succession 
in Scots Law are dealt with in both an explanatory article and a complete 
table extending over two pages. In addition, many terms peculiar to Scots 
Law are explained. 

This revised edition is again the work of a team of legal experts. Every 
effort has been made to ensure that the book is accurate and really com- 
prehensive, that its matter is presented in the simplest and clearest manner, 
and that it is completely up-to-date at the time of going to press. 


THE EDITOR. 
October, 1949. 


*¢ @”” LICENCE.—This is one of the 
licences yequired by everyone 
whose business involves the car- 

riage of goods by motor vehicles. (See 

CARRIER’S LICENCE.) 

“A? LIST.—When a Company is 
wound up, the liquidator prepares two 
lists of the contributories (persons who 
are liable to pay money on shares held in 
the Company). On one of these lists, 
called the “‘A”’ List, he puts all those who 
were shareholders of the Company at the 
time of the winding up. On the other list 
called the ‘“‘B”’ List, he puts the names of 
those persons who have ceased to be 
shareholders of the Company within the 
last 12 months. (See CONTRIBUTORIES.) 

ABANDONMENT (Marine). — See 
MARINE INSURANCE. 

ABATEMENT.—1. Of actions. When 
the Plaintiff or Defendant in an action 
dies before the verdict is given and 
nobody is entitled to take his place, the 
action abates or comes to an end, but 
there is no abatement by reason of the 
death of either party between verdict and 
judgment. Under the Law Reform (Mis- 
cellaneous Provisions) Act, 1934, it is 
provided that all causes of action 
existing against or vested in a person 
survive after his death for the benefit of 
or against his estate except actions for 
defamation, seduction, or for inducing 
one spouse to leave the other, or for 
damages for adultery. (See ACTION.) 

2. Of legacies. When a man dies and 
his estate turns out to be too small to 
provide all the legacies which his will 
directs, the general legacies must be 
reduced in amount proportionately. 
They are then said to abate. Specific 
legacies (the bequest of a particular thing 
or sum of money) abate in the same way 
unless it is proved that the testator 
intended otherwise. (See LEGActss.) 

3. Of nuisances. Abatement of a 
nuisance is the removal or remedying of 
something which interferes with one’s 


private rights. The abatement must be 
done with as little damage as possible 
and in most cases notice must be given 
beforehand. A public nuisance, ie. a 
nuisance that affects the community and 
not any particular person as for example 
the emission of sulphurous smoke fumes, 
can only be abated by a private person so 
far as it does special injury to himself. 
Abatement is a dangerous remedy and 
the law does not encourage it. An action 
lies at common law for damages and 
injunction for nuisance. (See NUISANCE.) 
ABETTING.—A person abets a crime 
if he is present and aids its commission 
but does not actually perpetrate it by his 
own hand. To abet it is not necessary to 
be actually on the scene of the crime; it is 
enough to be sufficiently close at hand to 
lend assistance if needed. Watching a 
short distance away in order to give 
warning of interruption is abetting, and 
so is remaining close at hand merely to 
give courage to the person committing 
the crime. Abetting is punishable in the 
same way as is the crime which is 
abetted. (See Accessory.) 
ABORTION.—Any operation or 
administration of a drug to produce a 
miscarriage in a woman is termed pro- 
curing an abortion. Unless the mis- 
carriage is essential for preserving the life 
of the woman and produced with that 
honest intention, the operation or 
administration of such a drug is a 
serious criminal offence punishable with 
penal servitude for life. Not only the 
woman herself may be convicted but also 
anyone who operates on her or assists 
her. Should the woman die as a result of 
an illegal operation or the taking of a 
noxious drug, anyone responsible may 
be charged with murder or manslaughter. 
ABSOLUTE DISCHARGE.—Where, 
after conviction, a Court is of opinion, 
taking the nature of the offence and the 
character of the offender int oaccount, 
that it is inexpedient to inflict punishment 
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or order probation, it may make an order 
discharging him absolutely. (See Con- 
DITIONAL DISCHARGE.) 

ABSTRACT OF TITLE.—This is an 
epitome or list of the documents and 
facts constituting the ‘‘Vendor’s’ or 
seller’s title to land and certain interests 
in land prepared when land is sold. It is 
a history setting out matters relating to, 
dealings with, and circumstances which 
have affected, the land over a number of 
years. In an Open Contract (q.v.) for the 
sale of land, that is to say, when the 
parties have made no special agreement 
as to the period which this history has to 
cover, the period covered by the abstract 
of title is thirty years. The earliest 
document set out is called the “Root of 
Title’ (q.v.). The Abstract of Title is 
prepared by the Vendor’s Solicitor and 
sent by him to the Purchaser’s Solicitor, 
who must then verify all the documents 
mentioned by examining them, and 
confirm all facts, by making searches 
(q.v.), or inquiries in registries where the 
same are registered. (See LANDLORD AND 
TENANT; MORTGAGES; SALE OF LAND.) 

ACCEPTANCE (BILL OF EX- 
CHANGE).—The bill of exchange being 
an order on a person known as the 
Drawee to pay a sum of money, it is 
necessary in many cases that the Drawee 
should indicate on the bill that he is 
willing to carry out the order given to 
him. The method in which he does this 
is by accepting the bill. Until a Bill is 
accepted the Drawee is not liable upon 
it and only the Drawee can accept it. 

The method of acceptance is usually by 
the Drawee writing across the bill the 
word “Accepted” with his signature. In 
some cases the Drawee may not be 
prepared to accept the bill exactly in the 
terms of the Order. Thus he may be 
prepared to accept for an amount less 
than that shown on the bill or for a 
different period, say, three months 
instead of one. These acceptances are 
known as qualified acceptances and any 
holder who presents a bill for acceptance 
and is offered a qualified acceptance, may 
refuse it and treat the bill as dishonoured 
by non-acceptance. 

A bill may be transferred from one 
person to another before it has been 
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accepted, and it may never be presented 
at all to the Drawee until the time for 
payment arrives. It is however always 
possible to present a bill for acceptance 
and whether it is desirable to do so or 
pot will depend on the financial position 
of the persons who have drawn it and 
endorsed it. They will be liable on the 
bill whether the Drawee accepts it or not. 

When acceptance is mnecessary.—In 
some cases it is legally necessary to 
present the bill for acceptance, e.g. when 
it is payable so many days after sight, 
ic. after it has been p.esented to the 
Drawee. Presentment will be necessary 
in order to determine the date when the 
bill will fall due. 

Where a bill is dishonoured by non- 
acceptance it is possible, if the holder 
consents, for some person not a party to 
the bill to volunteer and accept it. He is 
called an acceptor for honour supra 
protest. He will be liable on the bill when 
the time for payment comes but it should 
first be presented again to the Drawee for 
payment. (See BILL oF EXCHANGE.) 

ACCEPTANCE (BILLS OF EX- 
CHANGE, SCOTS LAW).—There is 
one important difference between the 
effect of presenting a bill for acceptance 
in England and in Scotland. In Scotland 
presentment for acceptance operates as 
an assignation of any money belonging 
to the Drawer which the Drawee may 
have, even if the Drawee refuses to 
accept. Suppose A draws a bill for £100 
on B in favour of C. C presents the bill 
to B who refuses to accept it. A of course 
is liable, but assume that he becomes 
bankrupt and that in fact B had £100 
belonging to A in his hands at the time 
of the acceptance; A’s trustee in bank- 
ruptcy cannot claim the £100 but C may 
take this instead of claiming against A’s 
estate and receiving only a dividend. The 
presentment of a cheque for payment has 
the same effect. (See BILL oF EXCHANGE; 
CHEQUES.) 

ACCESS. Access to Land.—If a piece 
of land is wholly surrounded by land 
owned by other persons, there may well 
be no means of approach to the property 
except by trespassing upon the lands of 
the adjoining owners. In most. cases, 
however, property so entirely surrounded 
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by other land is held by a separate owner, 
only as the result of a sale to him by an 
owner who has access to a highway 
through land which he retains, and who, 
before he sold the isolated plot, had 
access from the plot to the highway 
through other parts of his own land. 
When a man sells a plot out of the middle 
of his own lands in this way, the law 
implies that he intends at the same time 
to grant a right of way to the purchaser 
over his lands to the plot sold. Only by 
an express agreement that such a right 
of way does not exist will the vendor 
avoid having to allow the purchaser to 
pass over his lands. 

Access of Husband to Wife.—A child 
born of a married woman is presumed to 
be the legitimate child of the marriage, 
and, if there is a real possibility that 
the husband is its father, any proof 
that its mother had adulterous inter- 
course with another man will be 
unavailing to prove the child illegitimate. 
If, however, it be proved that the 
husband had no access to his wife at all 
at the time when the child was con- 
ceived, the child will be declared 
illegitimate. Such proof of non-access 
may not be given by either spouse 
personally: it must be supplied by other 
witnesses, because the law’ considers it 
is contrary to public policy that a 
husband or wife should give evidence of 
the intimacies of married life in order to 
prove the illegitimacy of a child. (See 
ILLEGITIMATE CHILDREN.) 

Access of Parent to Child.—When a 
decree of divorce is obtained, the custody 
of the children is usually given to the 
innocent party; and the guilty party is 
allowed access to the children at times 
and places fixed by the Court or by 
agreement between the parties. Apart 
from divorce, a Magistrates’ Court may 
give the custody of a child to its mother 
or to its father exclusively if they consider 
it necessary, and may provide that the 
other parent is to have rights of access. 
Where a child is under the care of a 
Local Authority under the provisions of 
the Children’s Act, 1948, the parents are 
allowed to visit the child and, if it appears 
to the Authority that the parents cannot 
meet the expense of such visits without 
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undue hardship, power is given to defray 
their expenses. (See CHILDREN; CHILD- 
REN’S Act, 1948; Divorce; FATHER; 
MOTHER.) 

Access to Highways and Rivers.— 
Every person who has land adjoining a 
public road or public river has a right of 
access to the road or river, and, if that 
right is materially inierfered with, such 
person may sue either for damages or for 
an injunction for the removal of the 
obstruction. 

Access to Mountains Act, 1939.—No 
Owner or occupier of land to which this 
Act applies is entitled to exclude any 
person from “entering or being on the 
land on any day between one hour 
before sunrise and one hour after sunset 
for the purpose of air and pedestrian 
exercise so long as he observes any 
limitations and conditions specified .. . 
in an order made by the Minister of 
Agriculture ... and does not contravene 
any direction given in relation thereto.” 
The kind of land as to which an order 
may be made is land which in the opinion 
of the Minister is mountain, moor, 
heath, down, or cliff. No order can be 
made in respect of agricultural land or 
land covered by buildings, plantations, 


golf courses, race courses, training 
gallops, pleasure grounds, or aero- 
dromes. On land to which the Act 


applies it is an offence to drive any motor 
or other vehicle, light fires, take dogs not 
under proper control, disturb or pursue 
any animal, take or injure eggs or nests, 
do any damage to trees or shrubs, or 
hinder or obstruct the owners or 
occupiers or their servants (penalty £5 
fine first offence, £10 subsequent 
offences). Local authorities may pay or 
contribute towards providing facilities 
for the public on land within the Act. 
ACCESSORY.—Accessory is a term 
used to describe a person who is a party 
to the commission of a felony, or who 
conceals it or protects the felon. In the 
first case he is termed an accessory before 
the fact and in the latter case an accessory 
after the fact. It is important to note that 
there can be accessories only to felonies. 
A person who is a party to the com- 
mission of a misdemeanour is treated as 
a principal in committing that offence. 


ACCIDENT 


Accessory Before the Fact.—The essen- 
tial point about an accessory before the 
fact is that he is not present at the 
commission of the felony. If he be 
present, of course, he becomes a prin- 
cipal. He is one therefore who, though 
absent from the scene of the crime 
incites or abets some other person to 
commit it. He can be punished in the 
same way as the person who carries out 
the felony. 

Accessory After the Fact.—Anyone 
who, knowing that a felony has been 
committed by another, receives or 
conceals him, or assists him to escape 
from justice, is an accessory after the fact 
to that felony. An accessory after the 
fact to murder may be sentenced to penal 
servitude for life. Where no special 
provision exists, two years’ imprisonment 
with or without hard labour is the 
maximum punishment. 

ACCIDENT.—An accident has been 
described as a “mishap or untoward 
event that is not expected or intended.” 
If a person has been-injured in an 
accident he can in certain circumstances 
bring an action against the person who 
caused the injury, but he cannot bring it 
unless he has suffered some damage as a 
result of the accident. Every person is 
under a general duty to use care towards 
others, i.e. to act as a reasonable man 
would act. Thus the motorist owes a duty 
to all lawful users of the road to be care- 
ful in his driving and not wilfully or 
carelessly to drive into them. (See 
COLLISION; NEGLIGENCE.) 

Right to Recover Damages.—In cases 
where it is proved that some other person 
caused injury or loss there is a right to 
recover damages. There are cases how- 
ever where, though an accident has 
occurred and a person has been injured, 
there is no right to recover damages. 
Some acts are known as Acts of God. 
They may cause great injury, e.g. a great 
storm, but there is no right of action in 
such cases. But if a person brings some- 
thing dangerous on his land which is not 
naturally there, such as lions or tigers, 
or even if the dangerous thing is one that 
only becomes dangerous because it is 
collected in large quantities such as 
water in a reservoir, then he does so at 
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his peril. If the lions escape, or the water 
breaks down the reservoir and damage 
is caused, he will be liable. 

Death from Accident.—Under the 
Fatal Accidents Act (also known as 
Lord Campbell’s Act) the relatives of a 
person killed in an accident who were 
dependent upon his earnings can recover, 
but they must prove that they were 
dependent. 

Liability for Accidents caused _ by 
others.—If a servant causes an accident, 
by his negligence, his master will be 
liable if it is committed in the course of 
his legitimate employment. However, 
where a chauffeur, for example, takes his 
master’s car without leave and causes 
injury, the chauffeur himself, not the 
master, is liable in damages. 

It is no longer a defence for an 
employer sued in respect of personal 
injuries caused by his servant to plead 
that the person injured was also his 
servant at the time of the accident. This 
plea of “common employment,’ which 
enabled employers to escape liability, 
was abolished by the Law Reform 
(Personal Injuries) Act, 1948. (See 
COLLISION; COMPENSATION; CONTRIBU- 
TORY NEGLIGENCE; DAMAGES; NEGLI- 
GENCE.) 

ACCIDENT INSURANCE. — Most 
insurance companies issue a_ policy 
insuring the holder against death or 
injury by accident. Such policies of 
insurance do not cover death or injury 
which, though apparently caused by an © 
accident, is really the result of disease or 
inherent weakness. Sometimes a clause 
in the policy provides that the insured 
person shall not expose himself wilfully 
or negligently to unnecessary danger and 
this, as well as the other conditions on 
the policy, must be complied with in 
order to recover under it. Policies may 
also be obtained against illness as well as 
accident. (See INSURANCE; LiFe IN- 
SURANCE; THIRD PARTY INSURANCE.) 

ACCOMMODATION BILL. — 
As a general rule, when A draws a bill 
of exchange upon B directing him to pay 
a certain sum of money, and B accepts 
that bill, B does so because he holds that 
sum of money belonging to A in -his 
hands, or owes A that amount. In some 
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cases however this is not so, and B will 
accept the bill through an arrangement 
with A although no money is due. Such 
a bill is said to be accepted for the 
accommodation of A and is called an 
accommodation bill. As between A and 
B, B is not liable for the money, but if 
A negotiates the bill to somebody who 
gives him some value for it, B will be 
liable to that person, whether the person 
taking the bill knew it was an accommo- 
dation bill or not. The accommodation 
party may sign the bil] as the Drawer or 
endorser instead of as the acceptor. (See 
BILL OF EXCHANGE.) 

ACCOMPLICE. — One who _ has 
assisted another to commit a crime. On 
the trial of a prisoner, the evidence of a 
person who was his accomplice in the 
crime may be received against the 
prisoner, but a Judge should warn 
juries that they should not accept the 
evidence of accomplices unless it is 
corroborated by other evidence. (See 
APPROVER; KING’s EVIDENCE.) 

ACCORD AND SATISFACTION.— 
One of the methods in which the rights 
under a Contract may be discharged 
withotit the Contract itself having been 
performed is when the parties agree by a 
fresh contract to substitute new rights for 
those which they have under the old 
contract. This is known as accord and 
satisfaction. It also applies to cases: in 
which one person has acquired rights 
against another arising not out of 
contracts but out of a tort, i.e. some 
wrong committed by the second person 
against the first. 

Amount due indefinite: A cheque taken 
in Settlement.—An example of the 
application of this rule in the case of 
contracts arises where A agrees to 
supply B with a 100 tons of coal and 
fails to do so, so that B acquires a right 
of action against A for damages for 
breach of contract. The exact amount 
which A is entitled to recover for breach 
of contract is at the moment uncertain 
and has to be determined by a Court. 
A and B may make an agreement that A 
pays B £500 as damages, and A gives 
him a cheque for that amount. This is 
said to be accord between the parties, 
that is, a new agreement has been made 
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which itself gives rise to new rights. 

Where the parties are in dispute as to 
whether a contract has been broken or 
not or as to whether one has committed 
a civil wrong against the other, the 
situation is somewhat different because 
they may then compromise their dispute, 
and if they do so they will not be allowed 
to rely on their breach of contract or 
right of action for a civil wrong but will 
be compelled to keep to the agreement of 
compromise. 

The same situation arises where one 
person has wronged another. Thus if X 
has run into Y in his motor car and 
injured him, Y has a claim against X. 
At the time of the accident or soon after- 
wards X may offer Y £5 in settlement of 
any claim for injuries he may have. If X 
pays the £5 the matter is concluded and 
Y has no further claim against X; but 
if X does not pay the £5 and Y sues him 
for damages the question has to be 
considered whether by the contract 
settling the claim X and Y intended that 
Y should give up his claim for damages 
in exchange for X’s promise to pay £5, 
or whether it was intended that he should 
only give up his claim if X promised to 
pay and did pay £5. 

Amount due definite: Payment of a 
smaller sum.—The position is different 
where a contract is broken and there is 
no dispute as to the fact that it has been 
broken, and the amount due under it is 
certain and liquidated. Thus if A owes B 
£100 and fails to pay it, A will not be 
released from his obligation to pay £100 
merely by an agreement between. himself 
and B that B should take £75 in settle- 
ment of the claim, even if A pays and B 
accepts £75. 

The reason for this is to be found in 
the doctrine in English Law of Con- 
sideration. There would be no considera- 
tion moving from A, that is, no new 
promise given by A to act as considera- 
tion for B’s promise to take £75 instead 
of £100. A is already liable to pay the £75 
(and is indeed liable to pay £25 more) 
and the promise to do an act which one 
is already bound in law to do cannot be 
good consideration for a promise given 
by another person. Thus even after this 
agreement is made, and even if A pays 
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the £75, B can still continue and sue him 
for the remaining £25. It would be 
different however if any consideration 
were given by A at all for B’s promise to 
accept £75 instead of £100. Firstly, if 
there were any dispute between the 
parties as to A’s obligation, as if A were 
contending that the money was not yet 
due, and B was contending that it was 
due; or if, although the parties were 
agreed that the money was due in a 
week’s time, A agreed to pay the £75 in 
six days’ time. In this last case B would 
be getting a new right, namely, a right 
to get £75 in six days’ time in exchange 
for his giving up his right to claim £100 
in seven days’ time and A’s promise to 
pay the £75 in six days’ time is some- 
thing which he was not already bound 
to do. 

Again there would certainly be con- 
sideration if A in addition to promising 
to pay the £75 said that he would give B 
something else as well. Thus it would be 
good consideration if B agreed to accept 
a cheque for £75 instead of the promise 
to pay £100 because one is not bound in 
law to take a cheque. ~ 

Since the difficulties in discharging a 
debt by a smaller payment depend 
entirely on the Doctrine of Considera- 
tion, it is always possible to discharge the 
debt by entering into a deed, i. a 
contract under seal which is binding even 
though there is no consideration. (See 
CONSIDERATION; CONTRACT; DEED.) 

ACCOUNT, ACTION FOR.—There 
are many cases where a debtor owes 
money to a creditor but the creditor does 
not know how much is due to him. The 
method of enforcing this right is an 
action for an account. In such an action 
it is necessary first to prove that the 
relationship between plaintiff and defen- 
dant was such that it was the duty of the 
defendant to disclose his dealings to the 
plaintiff. If this requirement is satisfied 
the Court will order the defendant to 
make the necessary disclosure. The 
accounts are then examined before an 
official of the Court and the plaintiff 
secures judgment for the amount found 
to be due. (See AGENT.) 

ACCOUNTANT OF COURT 
(SCOTS LAW).—The Accountant of 
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Court is an official of the Court of 
Session in Scotland who exercises a wide 
supervision over the Accounts of certain 
trustees, including trustees in bankruptcy, 
and also over accounts of tutors, cura- 
tors and judicial factors. He corresponds 
to some extent to the Official Receiver in 
England. 

ACCOUNTS (COMPANY).—A com- 
pany is bound by law to keep certain 
accounts of its transactions. It must 
keep books recording all receipts and 
expenses, all sales and purchases, and a 
list of its assets and liabilities. Unless the 
books of account give a fair and true 
view of the company’s affairs and 
explain its transactions it is deemed that 
the company has failed to keep proper 
books of account. This is a statutory 
offence, which renders the responsible 
directors liable to a fine. 

Each year the directors must lay before 
a General Meeting of the Company—i.e. 
of the shareholders—a profit and loss , 
account and Balance Sheet for the year 
together with a report by them as to the 
state of the company’s affairs. If the 
company has subsidiaries group accounts 
must be prepared. The Balance Sheet 
must show separately certain items 
specified in the Companies Act, 1948. 

The accounts of every Company must 
be audited every year by a qualified 
accountant (except in the case of certain 
private companies) and the auditors must 
include certain matters referred to in the 
Companies Act, 1948. The Act contains 
many provisions relating to the form and 
preparation of company accounts which 
are entirely new law. (See AUDITOR.) 

ACCUMULATION.—If the interest 
produced by a fund or sum of money, 
instead of being paid to some person or 
persons, each year is re-invested for the 
purpose of being paid to some person or 
persons in the future, it is said to 
accumulate. English law forbids un- 
limited accumulation, though before the 
year 1800 accumulation of income was 
allowed to any extent. In that year, 
however, one Peter Thellusson by his 
will left over £600,000 to accumulate for 
a remote descendant, and when it was 
realised what an enormous sum would 
result from such accumulation, the law 
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was altered. Under the Law of Property 
Act, 1925, money is allowed to accumu- 
late only during the lifetime or for 
twenty-one years after the death of the 
person making the will or during the 
minority of any person living at the date 
of his death, or during the minority of 
any person who would have been 
entitled to the income if of full age. (See 
TRUST.) 

ACQUITTAL.—When a person is 
tried on indictment and found Not Guilty 
by a jury he is said to have been acquitted. 
There is no appeal from an acquittal. 
Strictly speaking, the term is applicable 
only to trials on indictment, since courts 
of summary jurisdiction do not ““Acquit” 
but dismiss summonses or informations. 
(See ABSOLUTE DISCHARGE; AUTREFOIS 
Acoutr; DisMIssAL; Not GUILTY.) 

ACT OF BANKRUPTCY.—A person 
cannot be made bankrupt merely because 
he is insolvent—i.e. cannot pay his debts. 
A petition to make him bankrupt cannot 
be presented against him until some act 
of a public nature has taken place in 
consequence of the financial difficulties 
of the debtor. These acts are called “‘acts 
of bankruptcy” and when one of them 
has taken place any creditor with a 
liquidated debt (i.e. fixed in amount) over 
£50 may ask the Court to make the 
debtor bankrupt. The effect of an act of 
bankruptcy for this purpose lasts for 
three months and after that time no 
petition to make the debtor bankrupt 
can rely on that act of bankruptcy. 

By far the most usual of these acts is 
failure to comply with a bankruptcy 
notice, that is, to pay to a creditor who 
has obtained a judgment of the Court 
the amount due on that judgment when 
demanded by a written document called 
a bankruptcy notice. (See BANKRUPTCY 
Notice.) Other acts of bankruptcy are: 

1. Where the debtor hands over his 
property to a trustee for the benefit of 
his creditors generally. This may be done 
quite honestly, and therefore where a 
debtor makes a Deed of Arrangement 
(q.v.), which consists in handing over his 
property for this purpose to a trustee so 
that it may be divided among his 
creditors in order to avoid bankruptcy 
and as an alternative to it, an act of 
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bankruptcy is committed by the debtor. 

2. Where the debtor makes a fraudu- 
lent conveyance—i.e. transfer—or gift of 
any part of his property with the inten- 
tion of preventing his creditors from 
getting hold of the property. Where the 
whole of the debtor’s property is con- 
veyed in this way and nothing is received 
for it in return, it is presumed to have 
been done with the intention of defraud- 
ing his creditors; but if only part of the 
property is transferred it will be necessary 
to prove that the debtor intended to 
defraud his creditors. G 

Where the property is disposed of for 
less than its real value the evidence may 
be enough to satisfy the Court that it was 
not done in good faith. Even where a 
fair money value is received for the 
property the transaction may be fraudu- 
lent for it may be the debtor’s object to 
turn his property into cash so that he 
may abscond with it. 

In addition to being an act of bank- 
ruptcy a conveyance may be declared 
void if it is made after the debtor has 
committed an act of bankruptcy and 
within three months before the date of 
the presentation of the petition, unless 
the person to whom the property was 
transferred had no knowledge of the act 
of bankruptcy. Where the conveyance is 
made more than three months before 
this date the property may also be 
claimed back, unless it is proved that the 
transfer was made in good faith and for 
valuable consideration, and the person 
taking it did not know of the debtor’s 
intention to defraud creditors by making 
it. (See FRAUDULENT CONVEYANCE, 
VOLUNTARY SETTLEMENT.) 

3. Where a debtor grants a fraudulent 
preference to one of his creditors, that is, 
at a time when he is insolvent in the sense 
that his liabilities exceed his assets, he 
voluntarily and with the object of 
putting one creditor in a better position 
than others pays the debt of that creditor 
or gives him a security over.part of his 
property for a debt which has been 
already incurred. (See FRAUDULENT 
PREFERENCE.) 

4. Where a debtor with the intention of 
defeating his creditors leaves England or 
tries to keep out of the way of his 
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creditors by leaving his home or by 
shutting himself up in his house— 
“Keeping house.” (q.v.) 

5. Where execution has been levied 
against the debtor’s goods, i.e. where his 
goods have been seized by the Sheriff to 
pay a debt due, and where they have 
either been sold to pay the debt or have 
remained in the Sheriff’s hands for 21 
days without the debt being paid. 

6. Where the debtor formally draws up 
and files in court a document stating that 
he cannot pay his debts or presents a 
bankruptcy petition against himself, or 
where he notifies any of his creditors 
formally or informally that he has sus- 
pended payment of his debts or is about 
to do so. (See BANKRUPTCY.) 

ACT OF GOD.—<Acts of God are 
occurrences which have their origin in 
the agency of natural forces. Sometimes 
they are events disastrous in their results 
to human life and property, and when 
this occurs an Act of God takes on an 
importance in the eyes of the law. Then 
like inevitable accident it constitutes a 
defence to an action for negligence. Thus 
where there was an extraordinary rainfall 
swelling the volume of water in an arti- 
ficial lake so that it burst its banks and 
did great damage, it was held that the 
damage was due to an Act of God and 
the owner of this lake was not liable. (See 
ACCIDENT; INEVITABLE ACCIDENT; 
NEGLIGENCE.) 

ACT OF PARLIAMENT.—An Act of 
Parliament is a legislative enactment 
passed by the House of Commons, the 
House of Lords and assented to by the 
Crown. It has no force until the Royal 
Assent has been given, but, in practice, 
the Royal Assent is never withheld. By 
the Parliament Act, 1911, however, the 
power of the House of Lords was 
seriously curtailed, the Act providing 
that, with the exception of Money Bills 
and Bills to extend the possible duration 
of Parliament beyond five years, any 
Bill which has been passed by the House 
of Commons in three successive sessions 
and which has been sent up to the House 
of Lords at least one month before the 
end of each such session, may be pre- 
sented to the King for the Royal Assent 
in spite of the fact that the House of 
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Lords has refused to pass it. The House 
of Lords is, in effect, able to hold up a 
Bill for at least two years. The Irish 
Home Rule Act was passed in this way 
in 1914. Money Bills certified as such by 
the Speaker may be presented for the 
Royal Assent after having been passed 
by the Commons, provided they are sent 
up to the House of Lords at least one 
month before the end of a session; the 
House of Lords is allowed one month to 
consider the Bill before the Royal Assent 
may be given. In cases of money Bills, 
therefore, the House of Lords is also 
practically powerless. 

An Act of Parliament, it has been 
said, can do anything save change a man 
to a woman; in other words, there is no 
limit to the powers of Parliament, no 
check such as, in many other countries, 
is provided by the terms of a written 
constitution. The interpretation of 
Statutes falls upon the Judges, and a 
great deal may be done by them in 
mitigating the severity or injustice of 
Acts passed when manners and passions 
were far different from those of to-day. 
Since Parliament has supreme and 
sovereign powers, it may at any time 
alter any of its previous enactments, and 
it is, therefore, unable to fetter its future 
actions by passing a statute with a provi- 
sion that it shall be incapable of repeal. 

Since the Statute of Westminster in 
1931, no Act of Parliament can bind a 
Dominion unless it is stated in the Act 
that the Dominion has requested that it 
should be included therein. (See 
ATTAINDER; BILL (PARLIAMENTARY) ; 
PARLIAMENT.) 

ACTION.—An action is the most 
usual of the processes by which a person 
may enforce his legal rights against 
another person, or restrain the infliction 
of injury upon him by another person, 
through the medium of a Court of 
Justice. Strictly speaking the word covers 
also criminal proceedings, but as gener- 
ally employed it is restricted to the 
processes by which a person can recover 
damages or injunctions in the civil courts 
and it is the rule that wherever the law 
bestows upon a person a legal right, that 
person has also the power to assert that 
right in a Court of Justice against any 


ACTS OF SEDERUNT 


person who interferes with his enjoyment 
of that right. 

In certain cases where rights have been 
bestowed by Act of Parliament, the Act 
provides a special and particular way of 
enforcing it, otherwise than by action, 
and in such cases the right can only be 
enforced in the manner provided. 

The first test as to whether a person 
may bring an action in a Court of Justice 
is provided by the answer to the question: 
Has a right been infringed? If it has been, 
then generally an action will lie; if it has 
not, no action will lie. 

Finally there is a rule of law which lays 
down that the Courts will not take notice 
of infinitesimal infringements of rights, 
but this maxim only applies where the 
infringement complained of is so small 
that it would be absurd or vexatious to 
take account of it. If a person persistently 
commences actions without reasonable 
cause it is open to the Court to declare 
him to be a “vexatious litigant.” The 
effect of this is that no action can be 
commenced by this litigant without the 
leave of the Court. 

Arbitration.—One of the commonest 
ways in which a right of bringing an 
action is suspended is by entering into an 
agreement to arbitrate upon differences 
that may arise. Where a person has 
agreed to arbitration, the Court will not 
permit him to bring an action upon the 
subject of the dispute until the arbitration 
has been decided. 

Criminal Acts.—Where the infringe- 
ment of the right for which a person 
wishes to bring an action also amounts 
to a crime of either treason or felony, he 
is not entitled to bring his action until he 
has instituted criminal proceedings, but 
this rule does not apply if either he has 
not sufficient evidence to institute 
criminal proceedings, or if the action 
arises not out of the crime itself, but 
out of the indirect consequences of the 
crime. (See ARBITRATION; COUNTY 
Court PRoceDURE; HIGH Court PRo- 
CEDURE; PARTIES; PLEADINGS.) 

ACTS OF SEDERUNT (SCOTS 
LAW).—These are rules made by the 
Court of Session in Scotland. They relate 
to such matters as the procedure of the 
Court and legal fees. They are similar to 
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Rules of Court in England, though in the 
Court of Session also certain matters of 
procedure are regulated by Rules of 
Court so called. 

AD FACTUM PRAESTANDUM 
(SCOTS LAW).—An obligation is said 
to be ‘‘ad factum praestandum” when 
the person bound under the contract has 
agreed to do some specific act, e.g. to 
deliver some goods—and not merely to 
pay money. A decree ad factum 
praestandum is a decree of a Court order- 
ing a person to perform some particular 


‘act, e.g. to deliver a specific article. It 
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differs from an ordinary decree for pay- 
ment of money in that if the person 
ordered to perform the act fails to do so 
and his failure is wilful he is liable to be 
imprisoned for a term up to six months. 
Where a person fails to obey a money 
decree, on the other hand, he cannot 
usually be imprisoned, the creditor’s 
remedy in that case being to “do 
diligence” against the debtor’s property. 
(See DILIGENCE; IMPRISONMENT FOR 
Dest [Scots LAw.]) 

ADHERENCE (SCOTS LAW).— 
Adherence is the duty of husband and 
wife to live together in family. Wilful 
failure to adhere without reasonable 
cause constitutes desertion, which is a 
ground of divorce. Because of the 
intimate nature of the marriage relation- 
ship the Courts will not compel spouses 
to adhere; instead the deserted spouse is 
left to the remedies available to him or 
her for desertion. (See HuUsBAND AND 
Wire [Scots LAw].) 

ADJOINING OWNERS.—Adjoining 
owners of land owe a number of legal 
duties to each other and have a number 
of legal rights. Some of these rights and 
duties are the result of the general law of 
the land, viz: 

Air and View.—The owner of a house 
or land has no legal right to have the free 
flow of air to his property or the view 
from it unobstructed. The owner of 
adjacent property may at any time build 
or alter it in such a way as to shut out his 
neighbour from either, and the latter will 
have no legal ground for complaint. 

Dangerous Things.—Any person who 
brings upon his land anything which, if 
it escapes, is liable to cause damage will 
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be responsible for such damage unless he 
can shew that this was the result of some- 
thing entirely beyond his control. 

Ditches, Fences and Walls.—There 
is no legal presumption that a boundary 
wall or fence belongs to either of the two 
adjoining owners and it is a question of 
fact in each case to which of them it 
belongs. There is, however, a strong 
presumption that a ditch which adjoins 
a fence belongs to the same person as 
the fence, as the practice used to be for 
a man to dig a ditch on the boundary, 
throwing back the earth on to his own 
land and planting a hedge on top of it. 
In the absence of any agreement to the 
contrary the owner of land is under no 
obligation to keep the fences, etc., in 
repair, or indeed to fence at all. If his 
neighbour’s cattle stray on to his land he 
can sue him for trespass to which it 
would be no answer to say that the cattle 
would not have got in if the fences had 
been in order; a man’s duty is to keep his 
own cattle in, not to keep his neighbour’s 
cattle out. It has now been provided 
by statute to simplify the position with 
regard to party walls that they shall be 
considered to be cut perpendicularly 
down the centre and that each of the 
adjoining owners shall own half: they 
are each bound therefore to keep their 
own half in repair. 

Easements.—These are rights which 
one owner of property may have over 
the property of another, such as rights of 
way, rights to draw water, rights to light, 
etc. They are subject to a number of 
technical rules and are the result either of 
express agreement or of long uninter- 
rupted ownership. (See ANCIENT LIGHTS; 
EASEMENTS.) 

Nuisance.—This is the technical name 
for any kind of disturbance which makes 
the enjoyment of land appreciably less in 
the eye of the law. It is however confined 
to the occupiers of land, for no person 
can sue or be sued “‘in nuisance” except 
as the occupier of a particular piece of 
land which is either affected by, or is the 
place of origin of, the nuisance. If the 
result of the act complained of is to make 
the neighbouring property appreciably 
less comfortable than the normal 
property in the same district, then it is an 
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actionable nuisance. Examples of acts 
which have been held to be nuisances on 
the particular facts of each case are 
excessive vibrations, noise (including 
piano playing, dancing, machinery, etc.), 
smell, smoke, chemical deposit on fruit 
trees and similar inconveniences. 

It is no defence to shew that in fact the 
nuisance was already there when the 
person who now complains of it first 
came to the land or first built in such a 
way as to notice it; nor apparently can 
long use give rise to a right to commit a 
nuisance. P 

The remedy for a nuisance is by way of 
an action for damages and for an injunc- 
tion to restrain the further commission 
of the nuisance; the Court is not bound 
to give such an injunction when asked 
for and may give only damages instead. 
An occupier of land who is aggrieved by 
a nuisance upon neighbouring land may 
take whatever steps are necessary to abate 
it—i.e. to stop it; but if this would 
involve going upon his neighbour’s land 
he should first give the latter notice and 
a warning that if he does not abate it 
himself an entry will be made to do so. 

Overhanging Trees.—If the roots or 
branches of a tree grow into the property 
of an adjoining owner this is a nuisance 
which he can abate by cutting them off 
at the point where they enter his land. If 
he can do this from his own land he may 
do so immediately without giving notice 
of his intention to his neighbour, but, if 
it is necessary to go upon his neighbour’s 
land he must first give him notice asking 
him to cut them himself. That part of a 
tree which overhangs a neighbour’s land 
nevertheless remains the property of the 
Owner of the land on which it grows; the 
same rule applies to fruit growing upon 
the tree. 

Support.—The right to be supported 
by adjoining property is enjoyed by all 
land, and any subsidence which follows 
the withdrawal of such support is an 
actionable wrong. A house or other 
building, however, does not acquire a 
tight to support until it has been in 
position for twenty years, but since in 
almost every case it is impossible to 
withdraw support from the house with- 
out also withdrawing it from the land, 
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and since damages for the injury to the 
house may be recovered in any action for 
the withdrawal of support from the land 
(although the house has not been built 
for twenty years and therefore has not 
acquired a right for itself) the distinction 
is not important. 

Water.—The rights of riparian owners 
(owners of land on a river bank) are 
rather complicated but broadly speaking 
each owner is entitled to take what water 
he needs for his riparian property 
provided he does not materially affect 
the flow of water to the riparian owners 
lower down the river. 

As regards water flowing underground 
it has long been decided that unless this 
flows in a defined channel no person has 
any more right to it than any one else. 
It follows that there is no remedy at law 
if the percolating water to a well is dried 
up by boring or pumping operations on 
neighbouring land, unless it can be 
shown that at the place where it was 
abstracted it flowed in a defined channel. 
(See EASEMENTS; NUISANCE; RESTRICTIVE 
COVENANTS.) 

ADJUDICATION ORDER.—This is 
the order of the Court following upon the 
petition and receiving order in bank- 
ruptcy which makes a debtor bankrupt, 
and for the first time takes his property 
away from him and gives it to a trustee 
to be divided among his creditors. When 
a receiving order has been made an 
adjudication will follow in most cases, 
for a debtor must be adjudicated bank- 
rupt by the Court: 

1. If the creditors pass a resolution to 
that effect at the first meeting of creditors, 
or pass no resolution at all or fail to 
meet; and 

2. If they do not approve a composi- 
tion (q.v.) or scheme (i.e. a proposal for 
the payment of his debts made by the 
debtor to his creditors as an alternative 
to adjudicating him bankrupt) within 14 
days after the conclusion of the public 
examination (q.v.). 

Where a debtor has presented a 
petition for his own bankruptcy the 
adjudication order will be made at the 
same time as the receiving order. The 
Court may annul —i.e. cancel — the 
adjudication order (1) if the debtor ought 
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not to have been made bankrupt, i.e. if 
there is something wrong in the proceed- 
ings; or (2) where the debts have been 
paid in full; or (3) where a composition 
or scheme is put forward after the order 
is made and is approved by the Court. 
(See BANKRUPTCY; TRUSTEE IN BANK- 
RUPTCY.) 

ADJUDICATION (SCOTS LAW).— 
Adjudication is a method by which the 
land and buildings of a debtor may be 
seized by his creditor. It can only be 
employed under the authority of a decree 
of the Court of Session obtained in pro- 
ceedings for that purpose. The decree 
gives the property to the creditor in 
security only, however, but if the debtor 
does not redeem it within ten years the 
creditor may then apply to the Court for 
a declaration that the right to redeem has 
expired, the effect of such a declaration 
being that the creditor keeps the property 
as his own. 

ADMINISTRATION ACTION.— 
Any personal representative, i.e. executor 
or administrator, or beneficiary under a 
will or intestacy, or any creditor of a 
deceased person, is entitled to seek the 
aid of the Court in deciding any question 
of doubt. This power to go to the Court 
is most useful for executors and should 
be resorted to whenever questions of real 
doubt arise. If the total amount of the 
estate is less than £500 this can be done 
cheaply and expeditiously in the County 
Court of the district in which the 
deceased resided or one of the personal 
representatives resides. If the estate is 
greater than £500 the action must take 
place in the High Court. 

A personal representative may pay into 
Court any money or securities of which 
he has a doubt as to the person properly 
entitled, or of which the beneficiary is an 
infant or abroad. If the fund so paid in 
is less than £500 it can be paid into the 
County Court. 

Administration Proceedings.—A more 
drastic procedure, and one used generally 
when an estate is insolvent, is to start 
administration proceedings. If the estate 
is worth less than £500 these can be 
started in the ordinary way by plaint and 
summons in the County Court, or if the 
estate is greater than £500 by issuing a 


ADMINISTRATION, LETTERS OF 


writ in the Chancery Division of the High 
Court. Any person who is interested in 
the estate, i.e. the personal representa- 
tives (executors or administrators), the 
beneficiaries or any creditor may start 
administration proceedings in _ this 
manner. Generally it is a creditor who 
starts such proceedings and he must 
name the executors or administrators as 
defendants in his writ or summons. 

When the estate of the deceased is 
insolvent, the order for administration of 
his estate obtained in this manner is 
treated as if it were an order for the 
administration of the estate of a bank- 
rupt, and the same rules and procedure 
apply as in ordinary bankruptcy pro- 
ceedings. (See BANKRUPTCY EXECUTORS 
AND ADMINISTRATORS; LETTERS OF AD- 
MINISTRATION; PROBATE OF WILLS.) 

ADMINISTRATION, LETTERS OF. 
— See LETTERS OF ADMINISTRATION. 

ADMINISTRATION ORDER.—The 
easiest and cheapest method by which a 
small trader may be made bankrupt in 
cases where he is unable to pay his debts 
is by an administration order. This may 
be made by a County Court where a 
judgment for any amount has been 
obtained against a debtor who says he 
cannot pay it at once and further says 
that the whole of his debts do not exceed 
£50, or where the Court is asked to make 
a committal order, i.e. to send to prison 
a debtor against whom a judgment has 
been obtained on the ground that he is 
able to pay the debt but does not do so. 
In both of these cases it is necessary that 
the total liabilities of the debtor should 
not exceed £50. 

The administration order provides for 
the debts being paid usually by instal- 
ments and either in full or to as great an 
extent as the County Court Judge thinks 
possible. The debtor may be ordered 
to pay something towards his debts out 
of his future earnings. 

If the debtor refuses or fails to pay any 
instalment he may be committed to 
prison, and if he fails to pay two or more 
of these instalments the Court may 
cancel the administration order. 

ADMINISTRATOR’S BOND.— 
Before anyone is granted letters of 
administration (q.v.) of the estate of a 
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person who has died without a will, he is 
required to enter into a bond known as 
an Administrator’s Bond by which he 
binds himself to: 

(1) Make an inventory of the whole 
estate and exhibit it at Somerset House, 
London. (2) To administer the estate. 
(3) To render a true account of his 
administration whenever required to do 
so by law. (4) To deliver up the letters of 
administration if a will is subsequently 
brought into the registry. 

The penalty for not complying with 
the bond is twice the value of the 
property that comes into the hands of 
the administrator, and if the adminis- 
trator breaks his bond the registrar may 
transfer the bond to any person he likes 
who may sue the administrator for the 
penalty as trustee, i.e. for the benefit of 
all persons interested, and recover the 
full amount of the penalty. 

In addition to the bond the registrar 
may demand two sureties, i.e. guarantors, 
at his discretion, but he will not generally 
do this if more than one of the next of 
kin are appointed as administrators. (See 
LETTERS OF ADMINISTRATION.) 

ADMIRALTY JURISDICTION. 
Historical.—Originally the coast of 
England was divided up into districts, 
each with its own Court presided over by 
an Admiral or Vice-Admiral and 
Deputies, whose business it was to 
administer justice in respect of piracy 
and other offences committed on the sea. 
Later the Admirals acquired jurisdiction 
over offences committed in inland tidal 
waters and other places inland. This 
brought them into conflict with the 
Courts of Common Law, whose Judges 
resented this intrusion, with the result 
that two statutes were passed in the 
reign of Richard JI, which defined the 
authority of the Admirals’ Courts, and 
confined the Admirals and their Deputies 
to “things done upon the sea, and in the 
main streams of great rivers.” The 
Courts of the Admirals were later 
merged into one High Court of Admir- 
alty, which in turn became a division of 
the High Court. 

Extent of Jurisdiction (Criminal).— 
The jurisdiction of the Court of Admir- 
alty, as regarded the matters over which 
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it exercised authority, was limited at 
first to the arrest of the person, mostly in 
connection with piracy and other offences 
at sea. This criminal jurisdiction was by 
the Offences at Sea Act of 1536 trans- 
ferred to Commissioners appointed by 
the King, but the present practice with 
regard to crimes committed within the 
Admiralty jurisdiction is that they may 
be tried by the ordinary superior 
criminal courts—the Central Criminal 
Court in London or the Assizes. 
Extent of Jurisdiction (Civil Matters). 
—wWith regard to the Civil jurisdiction of 
the Admiralty Court (i.e. the jurisdiction 
which it exercises over matters in dispute 
other than crimes), this also in the 
beginning appears to have been exercised 
by the arrest of the person of the 
defendant. This method, known as an 
action in personam, i.e. against the 
person, was largely discontinued, how- 
ever, and the Admiralty Court now 
exercises its civil jurisdiction for the most 
part by means of the arrest, i.e. seizure 
of the property the subject matter in 
dispute, usually a ship, and by the 
enforcement of its judgments against the 
property so arrested, by means of an 
action known as an action in rem, i.e. 
against the property, the ship. 
Jurisdiction—locality.—The authority 
of the Admiralty Court is limited to all 
matters arising upon the High Seas and 
not within the body of any County. 
Usually, the Admiralty Court has juris- 
diction from the lowest bridge on a 
river, down to the sea, but this juris- 
diction may not always hold sway, and 
it may be excluded by some local Court., 
In relation to matters happening 
below low water mark, the Court of 
Admiralty has sole and absolute juris- 
diction; between high-water mark and 
low-water mark (i.e. between the tides) 
the Common Law and the Court of 
Admiralty have a divided and alternate 
jurisdiction; the Court of Admiralty, 
when the sea is at flood and the Common 
Law when the sea is ebbed. If part of the 
matter be done upon the sea and part in 
a county the Common Law has all the 
jurisdiction. In cases of damage by 
collision occurring within the body of a 
county the Court of Admiralty has 
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jurisdiction provided the vessel involved 
is a seagoing vessel. Certain County 
Courts—those in areas which contain 
seaports—have jurisdiction in Admir- 
alty matters where the amount in dispute 
does not exceed £300 (though this figure 
may be greater if the parties so agree). 
For salvage, jurisdiction extends to 
£1,000. 

ADOPTION.—Under the Adoption 
of Children Act, 1926, legal adoption 
can now be effected in England, and has 
the result of putting the adopted child in 
practically the same position in relation 
to his adopter as if he were his legitimate 
child. 

The right to obtain an adoption order 
is limited by the following seven restric- 
tions: (i) the adopter must be over 
twenty-five; (ii) the child must be under 
twenty-one; (iii) the adopter must be not 
less than twenty-one years older than the 
child, unless within the prohibited 
degrees of consanguinity when the Court 
may make the order at its discretion, e.g. 
the Court will usually allow an aunt of 
twenty-six to adopt a niece of ten years 
of age; (iv) a male adopter may not adopt 
a female unless there are special circum- 
stances to make it desirable; this does 
not apply when a man and his wife are 
adopting a child jointly; (v) the adopter 
must be resident and domiciled in 
England or Wales; (vi) the child must be 
a British subject and resident in England 
or Wales; and (vii) the child must never 
have been married. 

In order to obtain an adoption order, 
the consent must be obtained of each of 
the following persons: the _ child’s 
parents or guardians, or the person who 
has the actual custody of the child or who 
is liable to contribute to its support. The 
Court may, however, dispense with such 
consent if it is satisfied that the person 
whose consent is required has abandoned 
or deserted the child; or cannot be 
found; or is incapable of giving consent 
(e.g. is insane); or, in the case of a person 
who is liable to contribute to the support 
of the child, if he has persistently 
neglected so to do, or is, in the opinion 
of the Court, a person whose consent 
should be dispensed with, having regard 
to all the circumstances of the case. The 
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only case in which more than one person 
can jointly adopt a child is that of a man 
and his wife. A married man or woman 
may also adopt a child without his or her 
spouse becoming a joint adopter, pro- 
vided the consent of such spouse is 
obtained; this consent may be dispensed 
with if the man and his wife are perman- 
ently separated and living apart, or if the 
spouse whose consent is required cannot 
be found or is incapable of giving 
consent. 

Before the Court will grant an 
adoption order, it must be satisfied 
(i) that every person whose consent is 
necessary has consented, (ii) that the 
order will be for the welfare of the 
infant, (iii) that no payment or other 
reward has been made or is to be made 
to the adopter in consideration of the 
adoption without the sanction of the 
Court. The Court may make the order 
subject to any terms or conditions it sees 
fit. 

Adoption orders are made either by 
the High Court in London, or, at the 
option of the applicant, by a County 
Court or Magistrate’s Court in the area 
within its jurisdiction. ~ 

Effect of Adoption Order.—When the 
o:der is made, all the rights and duties 
of the child’s original parents or 
guardians are extinguished, and vested 
in the adopter as if the child had been 
born to him in lawful wedlock. But an 
adopted child is not entitled to succeed 
to the property of the adopter on his 
death intestate; and, if the adopter leaves 
property to his ‘children,’ an adopted 
child will not share with natural children 
unless the will shews an intention that it 
should. Conversely, the adopted child is 
not deprived of its rights under “any 
intestacy or disposition of property to 
which it would have been entitled if the 
adoption order had never been made. 

The Court may refuse to make an out- 
and-out adoption order, and may instead 
make an “interim” or probationary 
order on proper terms and conditions 
for a period not exceeding two years. 
Such an order has none of the effects of 
an adoption order except that it transfers 
the custody of the child to the proposed 
adopter, and contains provisions as to 


20 


ADULTERATION 


the maintenance and education of the 
child. An adopted child may subse- 
quently be adopted for a second time by 
another person, and in that case its first 
adoptive parents are the persons whose 
consent is required for the subsequent 
adoption. 

A Register of Adopted Children is kept 
at Somerset House, London, W.C.2, and 
every adoption order is automatically 
recorded in the register. An index to the 
Register may be inspected on payment 
of a small fee. (See BriRTH CERTIFICATE; 
FATHER; LEGITIMATION OF CHILDREN; 
Loco PARENTIS; MOTHER.) 

ADOPTION (SCOTS LAW).—Legal 
adoption was unknown in Scotland until 
The Adoption of Children (Scotland) Act, 
1930, the provisions and effect of which 
are generally the same as those of the 
English Act referred to above. The 
Scottish Act, however, applies where the 
adopter(s) and the child are resident and 
domiciled in Scotland, and application 
for an adoption order may be made 
either in the Sheriff Court or the Court of 
Session. The Register of Adopted Chil- 
dren for Scotland is kept at the General 
Registry Office in Edinburgh. 

ADULTERATION.—It is an offence 
(penalty £20 fine first offence and £100 
fine or three months’ imprisonment or 
both for subsequent offences) to add or 
permit any other person to add any sub- 
stance to any food so as to render the 
food injurious to health with the intention 
of selling the food in that state. The 
abstraction of a constituent from food 
so as injuriously to affect its nature is a 
like offence. The Food and Drugs Act, 
1938, also contains special provisions 
regarding the adulteration of milk and 
dairy produce. An article of food may 
be mixed with an ingredient which is not 
injurious to health provided that notice 
of the mixture is given to a purchaser by 
means of a label attached to the article. 

To protect the public from injury to 
their health from adulterated food or 
drink, it is provided by the Act that local 
authorities shall appoint public analysts 
and authorized officers for their respec- 
tive districts. These inspectors have 
power to take samples of any article of 
food which they suspect is being old 
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contrary to the statute, and they can 
submit any sample thus taken to the 
public analyst for the district for his 
report. If the public analyst certifies that 
the article analysed is adulterated then 
the seller may be prosecuted. (See DRUGS; 
Foop; PusLic HEALTH.) 

ADULTERY.—This is illicit sexual 
intercourse by a married person. It is a 
ground for divorce (q.v.) unless the 
innocent spouse has condoned the 
adultery or induced it or connived at it. 

ADVERTISEMENT.—A contract for 
the publication of an advertisement is 
generally bound by the same legal prin- 
ciples as any other contract. (See 
CONTRACT.) 

“Advertisement” means “any word, 
letter, model, sign, placard, board, 
notice, device or representation, whether 
illuminated or not, in the nature and 
employed wholly or in part for the 
purposes of advertisement, announce- 
ment or direction, and. . . includes 
any hoarding or similar structure used 
or adapted for use for the display of 
advertisements.” (Town Planning Act, 
1947.) 

Illegal advertisements.—Certain adver- 
tisements are illegal and their publication 
may render the printer and publisher of 
them liable to a penalty. These include 
advertisements of an obscene or indecent 
nature; advertisements relating to the 
cure of certain diseases—cancer, tuber- 
culosis, diabetes, paralysis and others— 
in terms calculated to lead to the use of 
the article advertised for treatment; and 
betting advertisements. It is an offence to 
publish any advertisement offering a 
reward for the recovery of stolen property 
and stating that no questions will be 
asked. 

When statements are made in an 
advertisement of goods for sale, the law 
allows to the advertiser a certain licence 
in praising his goods so long as he does 
so in general terms. If, however, he makes 
specific statements, ¢.g. that his hair 
tonic is guaranteed to cure baldness in 
three weeks, or that he will pay £50 to 
any person who contracts influenza after 
using his medicine—the law will hold 
him to his word and compel him to pay 
if his advertisement is not borne out. 
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Control of Advertisements.—The 
Minister of Town and Country Planning 
is empowered by the Town Planning Act, 
1947, to regulate the dimensions, ap- 
pearance and position of advertisements. 
Under the statutory regulations consent 
of the local planning authority is 
required for the display of advertise- 
ments, and for permission to develop 
land for this purpose. To display 
advertisements contravening the regula- 
tions is an offence (£50 fine and, in the 
case of a continuing offence, £2 a day so 
long as the offence continues after 
conviction). If an advertisement is 
displayed on any land the owner or 
occupier is deemed to have displayed it, 
unless he proves that he had no know- 
ledge of it. 

For indecent advertisements see In- 
DECENT PUBLICATIONS. 

ADVOCATE (SCOTS LAW).—The 
advocate in Scotland corresponds to the 
Barrister in England. His function is 
to appear for his client in Court and he 
alone is entitled to represent his client in 
the Court of Session. A person becomes 
an advocate by being admitted as a 
member of the Faculty of Advocates. An 
advocate must be instructed by a solicitor 
and cannot act for his client direct. 

The profession in Scotland is divided 
as in England into K.C.s (called Senior 
Counsel) and Juniors, who perform the 
same work as in England. Advocates 
wear a wig and gown as do barristers in 
England, but in the Scottish dress a 
white bow tie is substituted for the bands 
worn in England, while K.C.s wear a 
type of white cravat. The head of the 
profession is known as the Dean of 
Faculty and there are in addition a Lord 
Advocate and Solicitor-General ap- 
pointed as Law Officers by the Govern- 
ment. 

Advocates do not have separate offices 
of their own corresponding to the 
chambers in the Inns of Court but 
conduct most of their business in the hall 
of the Parliament House in Edinburgh 
where the Law Courts are situated. 
Consultations with clients take place 
at the advocates’ homes, which are 
situated in one district in Edinburgh 
within easy reach of Parliament House. 
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There is no system of chambers as in 
England under which groups of barristers 
occupy sets of rooms in a particular 
quarter and when occasion demands 
assist one another in their work. 

No action can be brought against an 
advocate for any statement made by him 
in a Court on the ground that the state- 
ment is defamatory. He is said to enjoy 
absolute privilege. (See PRIVILEGE.) 
Advocates cannot sue for their fees and 
have the corresponding benefit that they 
are not liable to any action for negli- 
gence in the carrying out of their work. 

The term advocate is also applied to a 
member of a society of solicitors in 
Aberdeen. Such persons are really 
solicitors and are not advocates in the 
sense above considered. 

ADVOWSON.—An advowson is the 
right to instal (or “present”) one’s 
nominee to a church living, and the 
person who holds the right is called the 
patron. The Bishop may refuse to accept 
the nominee on the ground of immor- 
ality, want of learning or unorthodoxy, 
but otherwise he is bound to institute 
him. Formerly advowsons could be sold, 
but by a measure (which has the force of 
a statute) passed in 1923, it is provided 
that almost every advowson will be 
unsaleable after two vacancies have 
occurred in the benefice since 14 July, 
1924. The owner of an advowson is also 
entitled to make a declaration that the 
advowson is no longer saleable, and 
such declaration will be effective. (See 
BENEFICE.) 

AERODROME.—An aerodrome is 
any definite and limited ground or water 
area intended to be used either wholly or 
in part for the landing or departure of 
aircraft. In this country aerodromes are 
of three main kinds. 

(i) Aerodromes licensed for use by the 
licensee only and by persons authorised 
by him. 

(ii) Aerodromes licensed for public use. 

(iii) Royal Air Force Aerodromes. 

The licence for aerodromes falling 
under (i) and (ii) above is granted by the 
Secretary of State for Air who may grant 
it on prescribed conditions and for a 
specified period. It is renewable annually. 
If any alterations or additions are made 
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which may affect the safety of the public, 
the approval of the Minister must first 
be obtained. Adequate appliances for 
first-aid and tools for use in case of 
accidents or fire must be kept, and there 
must be exhibited in all aerodromes 
licensed for public use a tariff of charges. 
Aircraft of all countries can use a public 
licensed aerodrome to the same extent 
and on the same conditions. 

Subject to the concurrence of the 
Commissioners of Customs and Excise 
the Air Minister may approve aero- 
dromes as “Customs aerodromes,”’ but 
the proprietor of any aerodrome must at 
all times allow any Customs officer to 
enter and inspect the aerodrome and 
any goods therein. All the main aero- 
dromes used by passengers, Heath Row, 
Croydon and so on, are Customs aero- 
dromes. (See AVIATION.) 

AEROPLANE.—An aeroplane is one 
of that species of aircraft known as 
flying machines. This species includes 
also seaplanes, flying boats, helicopters, 
and other aircraft heavier than air which 
have means of propulsion. As to the 
steps to be taken on purchase, and how 
to obtain a licence, etc., see AVIATION. 

AFFIDAVIT.—There are two methods 
by which facts may be proved in a Court 
of law. One is by calling somebody as a 
witness who knows the facts and can 
inform the Court as to them by verbal 
evidence on oath. The other is by a 
sworn statement in writing made on 
oath before some person authorised to 
take statements on oath. Usually an 
affidavit is sworn before a Solicitor who 
is a Commissioner for Oaths. Making an 
untrue statement in an affidavit is 
perjury and a criminal offence, as if the 
Statement were made verbally in Court. 

English law does not allow all evidence 
to be given by affidavit. In fact it is only 
in exceptional cases that facts may be 
proved in this way instead of by the 
production of a person who may speak 
to them in Court. The reason for this is 
that it is considered essential to the 
discovery of the truth that a person 
should be cross-examined, which is 
impossible in the case of an affidavit. 

AFFILIATION ORDER.—An affilia- 
tion (or bastardy) order may be obtained 
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by the mother of a bastard child against 
the putative father. An order can be 
made only if the child was born alive in 
England or in a British ship or, if born 
abroad, of English parents who are 
normally resident and domiciled in 
England. If the complainant is a married 
woman evidence of non-access must be 
given before the evidence alleging 
paternity is heard. This means that some 
person other than the complainant must 
prove that at the time she conceived the 
child her husband and she were living 
apart, either through his absence abroad 
or some other cause. If an unmarried 
woman has a bastard and then, before 
taking proceedings, marries some other 
person, she cannot obtain an affiliation 
order or continue with proceedings 
already instituted. This is because a man 
who marries a woman with an illegitimate 
child becomes liable to maintain the 
child. No proceedings can be taken after 
the death of either the alleged father or 
the mother. 

How to obtain an order.—Before the 
order can be made, two distinct steps 
must be taken: (i) the applicant must 
make an application for a summons in 
the district in which she lives; and (ii) the 
Justice to whom the application was 
made must issue the summons. The 
application may be made at any time 
between the date when the child was 
conceived and twelve months after its 
birth. 

There are exceptional cases in which 
an application may be made after the 
expiration of twelve months from the 
birth: (i) If the father has ceased to 
reside in England before the expiration 
of the twelve months, the application 
may be made within twelve months after 
his return; (ii) If the father has paid 
money for the maintenance of the child 
within twelve months after the birth, the 
application may be made at any time; 
and (iii) Where the mother proves that 
she went through a ceremony of marriage 
with the alleged father, but that such 
marriage was void under the Age of 
Marriage Act, 1929 (i.e. because either 
party was under the age of sixteen), she 
may make application for a summons 
against the father at any time, provided 
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that she can shew that the alleged father 
had access to her within twelve months 
before the birth. The making of an appli- 
cation does not prevent the making of a 
subsequent application, provided that 
every such application is made within the 
time limit mentioned above. 

Service of Summons.—The summons 
must be served a reasonable time before 
the case is to come on, and, if the defen- 
dant cannot be found, the summons may 
be served by leaving it at his last place of 
abode. 

There are special rules relating to 
members of the Army, Navy or Air Force, 
e.g. a summons against a soldier or 
airman living outside the petty sessional 
division where the mother resides is 
served on the commanding officer, 
together with a sum sufficient to pay the 
defendant’s travelling expenses. In other 
cases, either the commanding officer or 
the defendant himself may be served, but 
in the latter case a copy must be sent to 
the commanding officer by registered 
post. Naval ratings and Royal Marines 
are served by serving the commanding 
officer, or, where that is impossible, 
through the Admiralty. 

The Hearing of the Case.—When the 
case comes on for hearing, either party 
may appear in person or be represented 
by counsel or a solicitor. If the defendant 
does not appear, the mother must still 
prove her case. Her evidence must be 
corroborated by some _ independent 
testimony in some material particular, 
or the case will fail. Such corrobor- 
ative evidence must shew not merely 
the possibility but the probability of 
the defendant’s being the father of the 
child. That there was merely an oppor- 
tunity for sexual intercourse between the 
parties is not usually enough. The fact 
that the father has paid money for the 
child’s maintenance within twelve months 
of the birth, if proved, is corroboration. 

The defendant himself may be sum- 
moned to give evidence for the mother, 
and must answer any relevant questions 
put to him. All witnesses who are not 
willing to attend at the Court may be 
summoned to appear, and money to pay 
for their travelling expenses must be 
offered when the summons is served. 
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The Order.—If the Justices are satisfied 
that the defendant is the father they may 
order payment of a weekly sum not 
exceeding 20/- to the mother until the 
child is 16; or (where the mother dies, or 
becomes insane, or is imprisoned) to the 
person having custody of the child; 
together with the legal costs, the expenses 
of the birth, and, if the child died before 
the hearing, the funeral expenses. Money 
payable under the order is usually 
ordered to be paid to the collecting 
officer, who may, on the authority of the 
mother, take proceedings for arrears. 
Although no order can be made when a 
mother marries after the birth of the 
bastard, still, once the order has been 
made, her subsequent marriage does not 
affect its validity. On the death of the 
father, the order becomes void. Orders 
may be revoked or varied on fresh 
evidence. If the father falls into arrears 
with his payments, execution may be 
levied on his goods, and if that does not 
suffice, he may be imprisoned for a period 
up to three months, but must be released 
on payment of all arrears and costs. 

Appeals against affiliation orders, or 
refusals to make them, or variations 
of such orders lie to the Quarter Sessions. 
On appeal, the whole case is re-heard, 
and the original order of the Justices may 
be discharged, confirmed or varied. 

Every person against whom an affilia- 
tion order has been made must give 
notice of any change of address to the 
collecting officer under penalty of not 
more than £2. (See BASTARDY; JLLEGITI- 
MATE CHILDREN; Poor LAw.) 

AFFIRMATION.—This is a substitute 
for the oath used in cases where the 
person giving evidence, whether verbally 
or by affidavit, objects to take the oath 
because the taking of an oath is contrary 
to his religious belief or because he has 
no religious belief. In such a case he is 
said to ‘‘affirm.” Instead of saying the 
words of the oath “I swear by Almighty 
God that...’ he says “I AB do solemnly, 
sincerely and truly declare and affirm.” 
If statements made after an affirmation 
are untrue the person making them will 
be liable to proceedings for perjury. 

AGENT.—In a great many matters it 
is necessary, or at least practically con- 
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venient, that one person should authorise 
another to do legal acts on his behalf, 
e.g. to enter into contracts. The person 
doing the acts is called the agent and the 
person on whose behalf they are done 
is called the principal. 

Certain legal persons can only act 
through agents because they are artificial 
legal persons. Thus a limited company 
(q.v.) or corporation (q.v.) has no 
physical existence although it is a legal 
person, and so must act through its 
proper officers, who in the case’ of a 
company are its directors or officers. 

Although the law allows a man to do 
through an agent most of the acts which 
he could do in person, there are certain 
acts which must be done by the man 
himself, e.g. marrying or voting at 
elections. If a man has had delegated 
to him the performance of some duty so 
that he is himself in the position of an 
agent, he cannot usually employ another 
as his agent to do that work for him. 
Thus the director of a company has no 
power to appoint an agent to represent 
him at board meetings of the company 
although he is entitled to appoint an 
agent to carry out other duties relating to 
the company, but such a person is an 
agent of the company and not an agent 
of the director. 

For most purposes the law allows an 
agent to be appointed without any 
particular formalities, so that his appoint- 
ment may be by word of mouth or ina 
letter, but for certain purposes, e.g. to 
enable an agent to execute a document 
under seal on behalf of his principal, the 
appointment itself must be under seal. 
Such an. appointment is called a Power 
of Attorney (q.v.). 

The exact duties of principals and 
agents and their relation to one another 
and to third parties depend to a large 
extent on the purposes for which the 
agency is created and are dealt with 
under specific headings. (See AUCTION- 
EERS; COMMISSION; DEL CREDERE AGENT; 
Factor; Housz AGENT; POWER OF 
ATTORNEY; PRINCIPAL AND AGENT.) 

AGISTMENT.—This is a form of 
contract by one man to take the cattle, 
horses or other animals of another to 
graze on his land for some payment or 
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consideration until the owner demands 
their redelivery. The man who takes the 
beasts to graze (called the agister) is 
liable to the owner for injury caused to 
them by neglect of reasonable and 
proper care for them, as it is his duty 
under the contract not to be negligent 
and to take reasonable and proper care 
of the beasts. The agister cannot hold the 
beasts against the owner for the money 
due under the contract. His remedy is to 
sue the owner for the price of the grazing 
but he must deliver up the beasts to the 
owner on demand. 

AGREEMENT.—The word “agree- 
ment” is used in many senses, but in the 
legal sense it means a contract, that is, 
an agreement which the law will enforce. 
An agreement may be made either orally, 
or in some written document, or by a 
document under seal called a deed. This 
last is the most formal way. It is always 
advisable that the parties to an agreement 
should put their agreement into writing 
for if they do not, but merely rely on their 
recollection of what was said by the one 
to the other, disputes may later arise and 
it may be difficult to prove the exact 
terms of the agreement, or indeed that 
it was ever made. 

In some cases the law requires that an 
agreement should be in writing, or that 
some written document setting out the 
terms should be in existence, or that it 
should be made by deed. If an agreement 
is not made in the way required the 
agreement may be void and unenforce- 
able at law. (See WRITTEN CONTRACTS.) 

Agreements should be distinguished 
from actual transfers of property. Thus if 
A agrees to sell to B 100 shares in a 
company, that is an agreement to sell 
and not a transfer of the property in the 
shares, which still belong to Aan’ 
property in the shares will be transferred 
when A signs a document called a trans- 
fer, and B has this registered with the 
company. If A refuses to transfer the 
shares after he has agreed to do so, B 
may compel him. The same distinction 
can be seen in the case of a sale of land 
where the parties first agree to sell it 
and later transfer it from one to the 
other by a conveyance. 

Stamps.—It is very important that all 
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written agreements should be properly 
stamped. Usually a sixpenny stamp is 
sufficient but in special circumstances 
dependent on the nature of the agreement 
and the amount of money involved an 
ad valorem duty may be required. A deed 
requires at least a 10/- stamp. The 
following agreements do not need to be 
stamped. (1) An agreement relating to 
some matter under £5 in value; (2) An 
agreement relating to the hire of any 
labourer, artificer, manufacturer or 
menial servant; (3) An agreement for the 
sale of goods; (4) An agreement between 
the Master of a ship and the sailors for 
wages when the ship’s voyage is from 
port to port in the United Kingdom; 
(5) A document acknowledging a debt 
to prevent it from becoming irrecoverable 
by reason of the Limitation Act, 1939. 

Any person signing an agreement or 
signing a printed document put in 
front of him should be quite sure that 
he has read it and understands what it 
means; for if it turns out that it contains 
terms of which he was not aware, this 
will be no defence if he is sued upon the 
agreement. (See CLUBS; CONTRACT; 
Hire PURCHASE; LANDLORD AND 
TENANT; MASTER AND SERVANT; SEPARA- 
TION; SoLiciroR; STAMP DUTIES 
WRITTEN CONTRACTS.) 

AGRICULTURAL HOLDINGS. — 
The common law in general made no 
provision for the payment of compensa- 
tion to an agricultural tenant when he 
had carried out improvements during 
his period of occupation which had 
increased the value of the land. The 
Agricultural Holdings Act, 1948, now 
provides compensation for improve- 
ments and for disturbance, and gives 
other valuable rights to the tenant. Any 
contract entered into by the tenant 
which seeks to limit or to deprive him 
of these rights cannot be enforced. The 
Act applies to tenancies of land used for 
agriculture for purposes of trade or 
business; it covers to some extent market 
gardens but not allotments. 

The Contract of Tenancy.—The 
tenancy of an agricultural holding may 
commence either upon the date agreed 
in the tenancy agreement, or in default of 
agreement upon the date or dates usual 
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according to the custom of the country. 
To end the tenancy 12 months’ notice to 
quit, expiring on the anniversary of the 
day on which the tenancy began, is 
necessary except where the land may be 
required by the army, navy or air force, 
or the tenant has become bankrupt. 
Where the term is granted for two years 
or more, the tenancy will not end at the 
expiration of that period unless at least 
one year’s notice is given by either 
party, otherwise the tenancy continues 
as a yearly tenancy. 

Where the landlord serves notice to 
quit and not later than one month there- 
after the tenant serves a counter-notice 
on the landlord requiring that section 24 
of the Act shall apply, the notice to quit 
has no effect unless the Minister of 
Agriculture consents to its operation. 
This does not apply where (a) the 
Minister has consented to its operation 
before the landlord gave notice to quit; 
(b) the ground is required for a use other 
than agricultural; (c) the Minister is 
satisfied that the tenant is not complying 
with the rules of good husbandry; (d) 
rent is in arrears; (e) the landlord is 
materially prejudiced by the tenant’s 
breaches of the tenancy agreement; (f) 
the tenant is bankrupt or has com- 
pounded with his creditors; or (g) the 
tenant has died three months before the 
date of the notice. The provision applies 
(with a few exceptions) to contracts made 
before 25 March, 1947. 

The landlord has a right at all reason- 
able times to enter on the holding to 
view the state thereof, but he cannot 
recover any sum for breach of the terms 
of the tenancy beyond the actual damage 
suffered except, e.g. cases of breaking up 
permanent pasture, cutting trees, etc. 

When a tenant is entitled to be paid for 
improving the farm.—The tenant becomes 
entitled to compensation from the land- 
lord in three cases: 

Improvements.—At the termination of 
his tenancy or quitting the holding, the 
tenant will be entitled to compensation 
for three classes of improvements: 

(1) Improvements of a permanent 
nature, e.g. buildings, roads and bridges, 
planting of orchards, reclamation of 
land, provided the landlord has given 
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written consent to the improvement; 
(2) Drainage; (3) Improvements tending 
to benefit the soil. (The 1948 Act (second 
and third schedules) contains a list of 
over thirty kinds of improvement for 
which compensation is payable.) 

The compensation payable if not 
agreed must be fixed by arbitration and 
is, in general, the value of the improve- 
ments to the incoming tenant. Except in 
the case of manuring, however, the 
tenant is not entitled to claim compen- 
sation for any improvement which ‘was 
begun by him within the last year of his 
tenancy. 

Further, the tenant is entitled to com- 
pensation where by a continuous adop- 
tion of a system of farming he has 
increased the value of the holding, and 
the landlord is entitled to compensation 
from the tenant, if he shews that the 
holding has deteriorated in value by the 
failure of the tenant to cultivate the 
holding according to the rules of good 
husbandry. 

Damage by Game.—Where the tenant’s 
crops have been damaged by game which 
the tenant has not written permission to 
kill, he is entitled to compensation from 
the landlord if the damage exceeds one 
shilling per acre, but must give notice in 
writing to the landlord as soon as the 
damage has been observed and allow 
him to inspect. 

Disturbance.—Compensation is pay- 
able where the tenancy has been termin- 
ated by a notice to quit given by the 
landlord, and in consequence of that 
notice the tenant has quitted the holding; 
except where the notice states that it was 
given because the tenant had failed to 
cultivate the holding according to the 
rules of good husbandry, or has failed 
to pay rent, or has refused to arbitrate as 
to rent, or has become bankrupt, or has 
broken a material condition of the 
tenancy. (See ARBITRATION; DISTRESS 
FOR RENT; Fixtures; NOTICE TO Quit.) 

AGRICULTURAL PRODUCE. — 
The Agricultural Produce (Grading and 
Marketing) Act empowers the Minister 
of Agriculture to establish specified 
Standards of quality of agricultural 
products and thereby facilitate their 
increased sale. It provides that the 
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Minister may make provisions and 
regulations for the grading and branding 
by means of “grade designations” of 
any agricultural produce, and that if any 
agricultural produce is sold under such a 
grade designation, that is, sold under an 
official label, that label constitutes a 
guarantee that the produce is of the 
standard and quality provided for under 
the regulations which apply to that 
product. 

If any produce which is governed by 
such regulations is sold with an official 
label on it, and the producer of the 
product is not a registered producer, the 
person who sells the product so marked 
may be liable to a fine or imprisonment. 
It is an offence to forge any grade desig- 
nation mark or to use in connection with 
any article any mark calculated by 
reason of its resemblance to a grade mark 
to deceive. Regulations providing for the 
grading and marking of very many agri- 
cultural products have already been put 
into force. Among the many products 
so regulated are apples, pears, broccoli, 
canned vegetables, canned fruits, cider 
and beef. 

The aim of the Agricultural Marketing 
Acts of 1931 and 1933 is to provide for 
the organization and development of the 
marketing of agricultural products. They 
have provided for regulations for com- 
pulsory organization of production of 
such products and their sale. Every 
scheme for the regulation of production, 
and every order for the regulation of the 
imports, is put into force after being sub- 
mitted to both Houses of Parliament by 
means of a Statutory Rule and Order. 

Every scheme or order drawn up in 
accordance with the Acts must provide 
for the registration of producers, and 
may provide that any producer of a 
product may not sell the product unless 
he registers under the scheme. Both the 
consumers and the producers of the 
products must be represented as con- 
sultative bodies, and they are called upon 
to consider and criticise every scheme. 
The committee of producers may submit 
schemes to the Minister. Every scheme 
must provide for a poll of producers in 
order to ascertain whether they desire the 
scheme to remain in force, and if the 
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result of the poll is against this, then the 
scheme is to be revoked. 

AGRICULTURAL RATES. — Since 
1929 agricultural land and buildings have 
been exempt from liability as regards 
rates. Agricultural land includes the 
following: (1) Any land used as arable, 
meadow or pasture only; (2) a plantation 
or wood; (3) land used for the purpose of 
poultry farming, market gardens, 
orchards or allotments. The expression 
does not cover lands that are occupied 
together with a house as a park or garden, 
nor land that is kept for use as a sports 
ground or racecourse. It is a question of 
fact whether land is being used as 
meadow or pasture land only; a reason- 
able and normal interpretation must be 
given to the words “‘meadow or pasture” 
and if the words may fairly be applied to 
the land in question then it will be 
covered by the exemption from rates. 
Land used for a plantation or a wood is 
still exempt when underwood is grown 
on it to be sold; but not when it is 
occupied with a house as a park or 
preserved for the purposes of sport or 
recreation. 

Cottage gardens when they exceed one 
quarter of an acre in size are included in 
the exemption given generally under the 
head of “allotments.” It has been 
decided that a cottage garden is one that 
is attached to a dwelling of a person of 
the labouring classes. 

Agricultural buildings mean buildings 
other than dwelling houses that are 
occupied in connection with agricultural 
land or form part of a market garden. 
The buildings must be used solely to 
further the agricultural operations carried 
on; this means that the building must be 
what is commonly known as a “farm 
building.’’ Glass houses and frames form 
part of a market garden and are ex- 
empted. No building that is used as a 
dwelling house is covered by any of these 
exemptions; it will be liable to be rated 
although it is occupied by the occupier 
of the adjoining agricultural land. 

Since 1939, however, a partial ex- 
emption is introduced in favour of such 
dwelling houses. It applies when the 
house is occupied in connection with 
agricultural land and the occupier is 
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engaged in carrying on the operations on 
that land, or is the servant of the person 
so engaged. If these conditions are 
present then the gross value is to be 
estimated by reference to the rent that 
one could expect to obtain for the 
house, if these two uses were the only 
possible uses to which the house could 
be put. ‘ 

AIR NAVIGATION ACT, 1920.— 
This statute to regulate aircraft and 
aerial traffic in Great Britain was passed 
in 1920 and has since been amended by 
the Air Navigation Act, 1936, and the 
Air Navigation (Financial Provisions) 
Act, 1938. All the acts must be read 
together, and with the several Orders in 
Council and statutory regulations they 
form a code of law relating to the air. 

ALDERMEN. — Aldermen are the 
senior members of county councils or 
borough councils, and are chosen by the 
councillors. They hold office for six 
years, except in the case of the aldermen 
of the City of London, of whom there are 
twenty-five, and who, since 1394, have 
always been elected for life. The duties of 
aldermen do not differ fram those of the 
ordinary councillors. (See Loca 
GOVERNMENT.) 

ALIENS.—Every person who is not a 
British subject is an alien. Aliens are 
divided into two classes: alien friends 
and alien enemies. An alien enemy is an 
alien whose state is at war with the King 
of England. But a British subject becomes 
an alien enemy if he lives in the enemy 
state or trades with the enemy. Com- 
panies may be alien enemies in this 
sense. 

Legal Proceedings.—An alien is always 
subject to the criminal law to the same 
extent as any British subject. While he is 
on British territory he owes temporary 
allegiance to the King, and may, there- 
fore, be convicted of treason, which is 
the breach of allegiance. An alien resid- 
ent in this country who obtains a 
British passport (albeit by misrepre- 
sentation) and goes abroad owes allegi- 
ance to the King so long as the passport 
lasts, and if he commits treason while 
still in possession of the passport he can 
be tried for treason in this country and 
convicted. This was so decided by the 
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House of Lords in the case of Joyce, an 
American-born subject, who after fleeing 
from England in 1939, while holding a 
British passport, broadcast throughout 
the war for Germany. 

If an alien attempts anything likely to 
cause disaffection among His Majesty’s 
forces or among the civil population, he 
is liable to imprisonment for not more 
than ten years or, on summary con- 
viction, to imprisonment for not more 
than three months. If he attempts to 
promote industrial unrest in any industry 
in which he was not bona fide engaged 
for at least two years immediately 
preceding such attempt, he is liable on 
summary conviction to imprisonment 
for not more than three months. Gener- 
ally speaking, an alien may not be tried 
for offences committed abroad except in 
a few serious cases, e.g. murder, man- 
slaughter, piracy. In the civil Courts his 
rights are the same as those of a British 
subject. Even though he resides abroad, 
he may sue or be sued in the English 
Courts for any wrong committed in 
England, or for any contract broken 
in England. Even though not resident in 
England, he may also bring an action 
in England. 

Writs can be served outside the juris- 
diction only in the following cases and 
in a few other minor cases: (i) When the 
whole of the action relates to land 
within the jurisdiction; (ii) When the 
defendant is domiciled or ordinarily 
resident within the jurisdiction; (iii) 
Where the action is for the administration 
of the personal estate of a person who 
died domiciled within the jurisdiction, or 
is for the enforcement of English trusts 
of property within the jurisdiction; (iv) 
Where the defendant is not ordinarily 
resident in Scotland and the action 
relates to a contract made within the 
jurisdiction, or was made by an agent 
trading or residing within the juris- 
diction, or made expressly or by implica- 
tion to be governed by English law; or, 
except where the defendant ordinarily is 
resident in Ireland or Scotland, in respect 
of a breach of contract committed within 
the jurisdiction; (v) Where the action is 
for tort committed within the juris- 
diction; (vi) Where the plaintiff claims 
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an injunction relating to anything done 
within the jurisdiction. 

Civil Rights.—An alien may do most 
things that a British subject is entitled 
to do. He may own or deal in any kind of 
property with the one exception of 
British ships, but although he cannot 
own a British ship or any share in one, 
be may hold shares in any shipping 
company; he may be a trustee or take 
the benefit of a trust; he may have rights 
in patents or copyrights; he has the same 
parental rights and duties as regards his 
children as a British subject. He may be 
made bankrupt if, when the act of bank- 
ruptcy was committed, he had a place of 
residence in’ England or carried on 
business in England personally or by 
agent, or was a member of an English 
partnership, or if he was ordinarily 
resident in England, or was actually 
present in England. But he has no right 
to vote at parliamentary or local 
government elections. He may not 
become a Member of Parliament or a 
member of the Civil Service, nor may he 
act as Master, chief officer, or chief 
engineer, or skipper, or second hand of 
any merchant ship or fishing boat 
registered in the United Kingdom unless 
(i) in certain cases he held such a position 
during the Great War or the Second 
World War; or (ii) such ship is habitually 
employed outside the United Kingdom. 
No alien may hold a pilot’s certificate in 
the United Kingdom. Aliens may join 
the Navy, Army or Air Force with the 
consent of the appropriate ministry. An 
alien may not serve on a jury, but after 
being domiciled in England or Wales for 
ten years he may be called upon to serve 
at an inquest. There are certain restric- 
tions on the rights of aliens to use any 
other than the name they were known by 
on 4 August, 1914. (See NAME, CHANGE 
OF.) 

Immigration of Aliens.—The rights of 
aliens to enter the United Kingdom 
(including Northern Ireland) are regu- 
lated by the Aliens Restriction Amend- 
ment Act, 1919, and the regulations 
made thereunder and known as the 
Aliens Order, 1920. The Act is a tempor- 
ary measure, and is continued in force 
only for a year at a time, but there 
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appears to be no probability of its 
failing to be so continued in the future. 
An alien will be admitted only with the 
leave of an immigration officer, and 
such leave will not be granted in the 
following circumstances: (i) if he is not 
in a position to support himself and his 
dependants; (ii) in the case of an alien 
desiring to take employment, if he fails 
to produce a permit for his engagement 
issued to the employer by the Ministry 
of Labour; (iii) if he is a lunatic or 
mentally deficient; (iv) if a certificate 
has been given to the immigration officer 
by a medical inspector certifying that for 
medical reasons it is undesirable that he 
should be admitted; (v) if he has been 
sentenced by a foreign Court for an 
extradition crime; (vi) if he is the 
subject of a deportation or expulsion 
order; (vii) if he has been prohibited 
from landing by the Home Secretary; 
(viii) if he fails to fulfil any other 
requirements that the Home Secretary 
may prescribe, whether of general appli- 
cation or framed to meet only his 
particular case. The requirements as to 
means are, since 1920, enforced even 
though the alien has fled from his own 
country to escape political or religious 
persecution. 

A citizen of the Republic of Ireland is 
accorded all the rights and privileges of 
a British subject. 

Registration.—An alien, on entering 
the United Kingdom, must, as soon as 
may be, furnish the chief officer of 
police in the police district in which he 
resides with full particulars about him- 
self. If he changes his address, he must 
give information as to the date thereof 
and as to his intended place of residence. 
On registration, a registration certificate 
is issued, which must be produced on 
demand to police officers, immigration 
officers, etc. Aliens having no residence 
in the United Kingdom may register 
with the chief officer of any police 
district and must thereafter report to the 
officer of any other district in which they 
stay for more than twenty-four hours. 

The burden of this repeated reporting 
may be alleviated by giving as an address 
that of a banker, solicitor or other 
person of good credit whom he must keep 
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supplied with such information. It is the 
duty of any person with whom an alien 
lives or lodges to take steps to secure 
compliance with these regulations. These 
provisions as to registration do not 
apply to persons under sixteen or to 
persons who have been in the United 
Kingdom for less than two months 
since their last arrival. 

Keepers of any premises, furnished or 
unfurnished, where lodging or sleeping 
accommodation is provided for reward 
must ‘keep a register of aliens over the 
age of sixteen, containing certain parti- 
culars, e.g. date of arrival and departure. 

Deportation.— Deportation orders may 
be made in the following cases: (i) Where 
any Court certifies that an alien has been 
convicted of certain offences (including 
any offence for which the Court may 
impose imprisonment without the option 
of a fine, and offences relating to prosti- 
tution), and that the Court recommends 
deportation; (ii) Where an alien receives 
poor relief, or has been found wandering 
without ostensible means of subsistence, 
or has been sentenced abroad for an 
extradition crime; or (iii) Where the 
Home Secretary deems it conducive to 
the public good to make such order. 
Aliens are usually deported to the 
country of which they are nationals. Any 
property of the alien may be seized and 
used in order to pay the expenses of the 
voyage. 

Penalties.—If any person fails to 
comply with any of the regulations, or 
any conditions imposed thereunder, or 
aids or abets any offences against them 
or knowingly harbours a person whom 
he has reasonable grounds to believe has 
committed such offences, or if he refuses 
to answer any questions reasonably put 
to him, or answers them falsely, or 
refuses to produce any document in his 
possession, or makes false returns, or 
acts in contravention of the regulations, 
he is liable to a fine not exceeding £100 
or to imprisonment with or without hard 
labour for not more than six months. 
Constables or immigration officers may 
take into custody without warrant any 
person whom they reasonably suspect of 
having broken any of the regulations.— 
(See ALLEGIANCE; BRITISH SUBJECT; 
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DENIZEN; NAME, CHANGE OF; NATION- 
ALITY; NATURALIZATION; PASSPORT.) 

ALIMENT (SCOTS LAW).—Aliment 
is the maintenance and support to which 
a person without adequate means and 
unable to support himself or herself is 
entitled either from his or her relations 
or, in the case of a married person, from 
his or her spouse. The amount is re- 
stricted to what is required for necessaries 
and necessaries are determined according 
to the station in life of the parties. The 
relations liable to provide aliment aré, in 
order of liability, as follows: children, 
grandchildren, etc., the father, the 
mother, the paternal grandfather, the 
paternal grandmother, the paternal great- 
grandfather, etc., the maternal grand- 
father, and so on. Where the person in 
need is married the husband or wife of 
that person is primarily liable so that 
relations would only become liable in the 
event of the husband or wife being un- 
able to provide aliment. The expression 
aliment is probably most familiar to the 
general public in the sense of the financial 
provision that the father of an illegitimate 
child may be called on to pay to the 
mother for the child’s support, but as is 
shown above the expression has a much 
wider meaning than that. The law as to 
aliment is different in the case of an 
illegitimate child and reference to this 
will be found under the heading ILLgc1- 
TIMACY (Scots Law). 

ALIMENTARY INTEREST (SCOTS 
LAW).—This is an annuity or a life rent, 
made in favour of some person under a 
trust on the express or implied condition 
that it is to be alimentary. The effect of 
the condition is that the person entitled 
cannot dispose of the sums due to him 
from time to time before they are actually 
due, nor can his creditors go against 
them before then. Moreover, if the 
person goes bankrupt his trustee in 
bankruptcy cannot take the fund. The 
reason for describing such a provision as 
alimentary is that the special protection 
attached to it is given to only such an 
amount as is reasonably required in the 
circumstances for the maintenance and 
support of the person in question; any 
provision in excess of that would not be 
protected in spite of its being described 
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by the donor as alimentary. Provisions 
are made alimentary very often because 
the person to whom the money is given 
is thought to be extravagant or improvid- 
ent. 

ALIMONY.—The allowance made by 
a husband to his wife by an order of the 
High Court of Justice. There are two 
kinds of alimony: pending suit and per- 
manent after a decree of judicial separa- 
tion or dissolution has been made. When 
a wife has filed a petition for a divorce, 
judicial separation or other matrimonial 
suit, she may ask for alimony pending 
suit. 

The incomes of husband and wife are 
enquired into by the registrar and an 
order for periodical payments by the 
husband is made. In practice a wife 
usually receives one fifth of the joint 
income as alimony pending suit and one 
third in the case of permanent alimony. If 
the financial circumstances of husband 
and wife change after the order, either 
party can petition for a variation. The 
word “alimony” is applicable only to 
orders of the High Court of Justice. It is 
usual to speak of an order for the support 
of an ex-wife after a decree of dissolution 
as an order for permanent maintenance, 
not for permanent alimony. Similar 
orders in the police courts are called 
“maintenance orders.” (See DIVORCE; 
MAINTENANCE.) 

ALLEGIANCE.—Allegiance is the tie 
which binds the subject to the King in 
return for that protection which the 
King affords the subject. Every person 
(with a few exceptions, such as am- 
bassadors’ children) born within the 
King’s dominions owes allegiance to 
the King: he is said to be born within the 
King’s allegiance, ie. within the terri- 
tories that owe allegiance to the King. 
But every British subject owes allegiance, 
wherever he was born. Aliens, on the 
other hand, owe only “temporary” 
allegiance, during the time that they 
remain in the Empire or if abroad and in 
possession of a British passport (al- 
though obtained by false representations) 
during such time as the protection of the 
passport exists. An alien who has been 
granted a certificate of naturalization 
must take the oath of allegiance within 
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one month thereafter. The oath is in the 
following form: 

“JT, John Robinson, swear by AI- 
“mighty God that I will be faithful and 
“bear true allegiance to His Majesty 
“King George the Sixth, his heirs and 
“successors, according to law.” 

(Signed) JoHN ROBINSON. 

“‘ Sworn as inscribed this first day of 
“January, 194—, before me. 

(Signed) THomas SmitH, Justice of 
the Peace or Commissioner for 
Oaths.” 

(The fee payable to the Clerk to the 
Justice or to the Commissioner for Oaths, 
as the case may be, is 2/6.) 

The oath must also be taken by Mem- 
bers of Parliament and by certain officials, 
e.g. most Cabinet Ministers, the Judges 
of the High Court and certain Justices of 
the Peace. (See ALIENS; BRITISH 
SuBJECT ; DENIZEN ; NATURALIZATION.) 

ALLOTMENT.—Allotment is the 
method by which shares are issued by a 
company to those who intend to invest 
money in it. When shares are bought 
from some other holder this is not known 
as allotment but as a transfer of the 
shares. It is only when the shares are for 
the first time issued by the company that 
the transaction is called an allotment. An 
intending shareholder obtains shares by 
signing an application form. This con- 
stitutes his offer which the company may 
accept and turn into a contract by send- 
ing him an allotment letter. The applica- 
tion form is usually so framed as a request 
to the company to allot a certain number 
of shares “or any smaller number that 
may be allotted,” and this enables the 
company to accept the offer by allotting 
a less number than has in fact been 
applied for in the offer. Were this phrase 
not inserted the acceptance would not be 
in the same terms as the offer, and no 
contract would result. (See CONTRACT.) 
The allotment letter can be transferred 
from one holder to another. (See SHARES.) 

It is provided by the Companies Act, 
1948, that no allotment must be made of 
shares in or debentures of a company in 
pursuance of a prospectus issued gener- 
ally (i.e. to persons not already share or 
debenture holders), and no proceedings 
taken on such applications, until the 
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beginning of the third day after that on 
which the prospectus was first issued or 
such later time as the prospectus specifies. 
If the prospectus is published in a news- 
paper the first day is reckoned as the day 
of the newspaper’s appearance. Breach 
of this rule does not affect the validity of 
any allotment but renders the company 
and any officer responsible for the con- 
travention liable to a fine of £500. Any 
application to which the section applies 
is not revocable until the end of the third 
such day after the subscription list opens. 
Ifa prospectus states that application has 
been or will be made for permission for 
the shares and debentures offered therein 
to be dealt in on the Stock Exchange any 
allotment is void unless permission to 
deal in the shares has been applied for 
before the third day after the first issue 
of the prospectus. If permission has not 
been applied for any money received 
must be repaid within eight days, and if 
this is not done the company and 
directors become jointly and severally 
liable to repay with 5 per cent interest. 
Money received with applications must 
be kept in a separate banking account so 
long as the company may be liable to 
repay it (penalty for contravention £500 
fine). 

AMBASSADOR.—Ambassadors and 
other diplomatic agents who are sent to 
Great Britain as representing foreign 
countries are entitled to what is known 
as diplomatic privilege. This means that 
they cannot be made liable for any 
criminal offences by the Courts of the 
State to which they are appointed and 
cannot be arrested. Further they can- 
not be sued nor can their goods or 
other property be seized to pay debts. 
They may of course not claim this 
privilege and if they waive it they may be 
tried or sued in the ordinary way. They 
cannot be compelled to attend as wit- 
nesses, and if their evidence is required 
application must be made to the Foreign 
Office. 

The privilege extends to the family and 
servants of an ambassador living with 
him in his house and also to the house 
itself. 

ANASTHETICS.—It is illegal and a 
criminal offence to perform certain 
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operations on any horse, dog, cat or any 
cattle unless an anesthetic is first ad- 
ministered to prevent the pain being felt. 
These operations include dishorning 
cattle over one month old, docking horses’ 
tails, or the tail-docking and ear-clipping 
of dogs and cats over 6 months in age. 
(See ANIMAL.) 

ANCIENT LIGHTS.—In the ordinary 
case the fact that a house has got a win- 
dow through which light passes does not 
mean that the owner of the house can 
prevent the owners of adjoining land 
from putting up buildings which inter- 
fere with the light of the window. It is 
possible, however, for the owner of land 
to have a right to receive a certain amount 
of light through his windows, and to 
prevent any person from interfering with 
this light by building or otherwise. Win- 
dows so protected are called ‘“‘ancient 
lights.” 

This means that the window to which 
it is applied has enjoyed the inflow of 
light in such circumstances and for 
such a length of time that its owner or 
occupier for the time being has acquired 
the right to this flow of light, and may 
take legal proceedings to prevent the 
erection of buildings which would ob- 
struct it. The technical name for this 
right is the easement of light. Like all 
other easements (q.v.), its peculiar char- 
acteristic is that it is appurtenant to land, 
that is, it belongs to a particular piece of 
land or to a house, and passes with that 
land or house to the person who owns 
or occupies it for the time being. 

How much light?—The amount of 
light to which the dominant tenement 
(the house to which the right to have 
light belongs) is entitled as against the 
servient tenement (the neighbouring land 
over which the right is claimed) is judged 
by the ordinary standards of human 
comfort which the Courts have held are 
the same for all classes and all districts, 
without any regard being paid to the 
wealth of the occupiers or the amount of 
light which they themselves would con- 
sider reasonable. Provided a reasonable 
amount of light is received it is no ground 
for complaint that there used formerly to 
be more; obstruction of view or air, or 
unsightliness, are also no ground for 
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complaint. The Court decides the matter 
as a question of fact dependent 
on all the circumstances shown by the 
evidence. 

How right is acquired.—The right to 
light is not acquired simply by construct- 
ing a window through which light flows 
over neighbouring property. Apart from 
any express agreement between the 
owners of the respective properties it can 
only be acquired by use for a period of 
time in accordance either with statute 
or the common law. By far the most 
important of these two methods is 
statute law and the material statute is 
the Prescription Act of 1832. It is there 
provided that the enjoyment of the flow 
of light throughout the twenty years 
next before any legal action is brought 
about the light creates an easement of 
light unless this enjoyment was exercised 
under permission given by some written 
agreement. 

Length of interference.—The Pre- 
scription Act also contains a proviso to 
the effect that no obstruction of the right 
shall be effective unless it is persisted in 
for a year. Two important results follow 
from this: First, if the occupier of the 
servient tenement wishes to prevent the 
right accruing and cannot induce his 
neighbour to take a written licence, he 
must, if he erects a building or hoarding, 
keep it in position for at least a year; and 
secondly, if he neglectsto do so until after 
the commencement of the twentieth year 
of enjoyment, the occupier of the 
dominant tenement—the house with the 
window—can assert his right as soon as 
the year is complete and there will be no 
defence to it; for he can prove enjoy- 
ment for twenty years and his neighbour 
cannot shew that he has obstructed the 
light for at least one year. Thus enjoy- 
ment for nineteen years and one day will 
in practice be enough, for it is then too 
late to obstruct the light. 

Effect of rebuilding.—Alteration or 
rebuilding of the premises for which 
ancient lights are claimed does not 
necessarily extinguish them. In every case 
it is a question of fact whether the new 
windows are in the same place and 
occupy such a substantial part of the 
space occupied by the old that they 
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receive much the same flow of light. If 
the windows are altered and the rights 
are lost, then in order to acquire ancient 
lights for such new windows twenty 
years’ further enjoyment after the alter- 
ation would have to be proved. 

How to prevent interference.—There 
are two remedies open to the person who 
asserts that his ancient lights have been 
or will be infringed. He can obtain either 
an injunction—i.e. an order of the 
Court forbidding the erection of the 
building which is an infringement—or 
damages—i.e. a money payment for the 
loss of value to his property. 

“AND REDUCED.’’—When a com- 
pany has been compelled to reduce its 
capital owing to losses which it has 
suffered, it is occasionally required to add 
to its name the words “‘and reduced” for 
some period of time. This is to inform all 
persons dealing with the company that 
a reduction of capital has taken place. 
(See COMPANIES.) 

ANIMAL.—In law animals (which 
word in this article includes birds, fish 
and insects) are divided into two classes, 
according as to whether they are wild 
animals or tame animals. Tame or 
domestic animals are such animals as 
dogs, cattle, sheep, poultry and the 
general livestock of the farmyard, while 
wild animals include all other animals 
from lions and tigers to rats, mice and 
insects. 

Wild Animals.—A wild animal in its 
natural state cannot be the property of 
anyone as long as it is able to run wild. 
Thus a man cannot rightly speak ofa 
rabbit or a pheasant as being his rabbit 
or his pheasant merely because its home 
is on his land, and if the rabbit or 
pheasant leaves his land and passes on to 
the land of somebody else, the owner of 
the land on which it originally lived has 
no right to claim it. This does not mean 
that any person may take or kill wild 
animals upon another person’s land, 
since the owner of land has, as a general 
rule, an exclusive right to take and kill 
wild animals found upon his land, and 
this right he can dispose of to other 
persons, generally known as shooting 
tenants, and in most cases any person 
interfering with his right by poaching 
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(q.v.) can be dealt with under the game 
laws. 

When, however, a wild animal is 
captured or tamed it becomes the 
property of its captor and can be bought 
and sold, etc., and if stolen the thief can 
be prosecuted for larceny (q.v.). If the 
wild animal escapes from the control of 
its owner and returns to its natural state, 
the original owner loses all his rights in 
the animal. 

Bees which swarm may be followed 
and retaken by the owner of the hive, 
even if they settle on land belonging to 
some other person. The owner of the 
hive must, however, keep the swarm in 
sight all the time, as if he once loses sight 
of it, so that he can no longer identify it 
as his, the owner of the land on which 
the swarm settles may hive it. 

Although wild animals while alive 
cannot, except by being brought into 
captivity, become the property of any- 
one, when they are dead they become 
immediately the property of the owner of 
the land or of the sporting rights over the 
land where they are killed. There is, how- 
ever, an exception to this in the case of 
an animal which has been started on 
the land of one owner and killed 
upon the Jand of another, and in this 
case the killer is the owner of the dead 
animal. 

The owner of a dangerous wild animal 
in captivity must take care not to allow 
it to escape by keeping it negligently. If 
he fails he will be liable for any injury or 
damage caused by the animal. 

Domestic Animals.—Domestic animals 
can be property in just the same manner 
as any other goods and can be bought, 
sold or stolen in the same way. The young 
of domestic animals as a general rule 
belong to the owner of the mother 
animal, although there may be an in- 
dividual agreement between the owners 
of the parent animals that the. young 
shall belong to one or other of them in 
certain proportions. 

Liabilities of Owners.—The general 
rule as to the liability of owners of 
domestic animals for damage which they 
may do to the property or persons of 
other people is that no owner of a 
domestic animal is liable for damage 
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which it is not in its nature to do, unless 
the owner knows that the particular 
animal is likely to do such damage. Thus, 
it is not in the nature of any domestic 
animal to harm human beings and 
accordingly if a horse, a cow or a dog 
bites or injures a human being, the owner 
is not liable unless he knows that the 
animal in question was dangerous to 
human beings. In order therefore to 
recover damages for a bite from a dog or 
a kick from a horse, the person injured 
must be able to shew that the owner of 
the offending animal, knew or ought to 
have known that it was liable to attack 
human beings, and this he can generally 
prove by shewing that the owner knew 
that the animal had attacked human 
beings before. The knowledge of the 
dangerous propensity of a domestic 
animal is known as “‘scienter,’’ and once 
the owner of the animal has scienter of 
its dangerous propensity, he is in the 
same position as the owner of a danger- 
ous wild animal, and he keeps it at his 
peril and is liable to any person sub- 
sequently injured by it, even if the owner 
has not been negligent. 

How scienter is proved.—In order to 
prove scienter, it is not necessary to prove 
that the animal has in fact bitten or 
kicked human beings before. It is 
sufficient if it has to the knowledge of the 
owner attempted to attack human beings. 
It is not sufficient in order to prove 
scienter of a propensity to attack human 
beings to shew that the animal has 
previously attacked other animals. 

This does not mean that if a man keeps 
a dangerous dog or a dangerous bull in 
a field to which other persons have no 
right of access, he is liable if the dog or 
bull attacks someone trespassing in the 
place where it is confined; but if it attacks 
someone who passes through the place 
upon lawful business, such as canvassers 
or tradesmen delivering orders, or mem- 
bers of the public using a right of way, 
the owner will be liable for any damage 
that it may do. 

An exception to the necessity of prov- 
ing scienter exists in the case of dogs 
attacking sheep, cattle or poultry, in 
which case the dog’s owner is liable for 
the damage although he had no reason 
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to think that the dog was likely to be 
savage in this respect. 

It is a defence open to anyone sued for 
damages for injury caused by a domestic 
animal, that the injury was due to the 
contributory negligence of the person 
injured, i.e. if a person deliberately teases 
an animal and is then bitten or kicked, 
he is not entitled to recover damages for 
his injury: but it must be remembered 
that merely to pat a dog does not amount 
to teasing it, and a person bitten by a 
dog that he has patted can recover 
damages against the owner, if he can 
prove scienter. 

Apart from liability for injuries the 
owners of domestic animals are liable for 
any damage which they may do, which 
it is within their nature to do. The sort of 
injuries which animals are likely to do 
are best dealt with under their separate 
headings, but it will serve as an indication 
of the principle involved to point out that 
cattle, sheep, horses, etc., are likely to do 
damage to the herbage, if they trespass, 
and hence the owner is liable for that 
damage, but that dogs and cats are not 
likely to damage herbage or to kill and 
injure game, and accordingly the owner 
is not liable for damage that they may 
do, unless he has actually encouraged 
them to do it. 

Duties of Owners.—The owner of a 
domestic animal has duties towards the 
animal which he owns, not to treat it with 
active cruelty or to underfeed or under- 
water it, or to overwork it, or to work it 
when it is not in a fit state. (See CAT; 
CATTLE; CRUELTY TO ANIMALS; Doc; 
GAME; POACHING; SHEEP.) 

ANNUAL MEETING.—Every com- 
pany is required to hold an annual 
general meeting at least once every 
calendar year and each meeting must be 
not more than 15 months after the 
previous meeting. So long as a company 
holds its first annual meeting within 18 
months of incorporation it need not hold 
it in the year of incorporation or the 
following year. At the meeting the 
balance sheets and profit and loss 
accounts together with the reports of the 
directors and auditors must be sub- 
mitted to the company. 

The Companies Act, 1948, provides 
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that an annual meeting may be called by 
twenty-one days’ notice in writing not- 
withstanding any provision to the con- 
trary in the company’s articles. Where 
there has been default in holding a 
company’s annual meeting the Board of 
Trade has power to call one and to give 
such directions as the Board thinks 
expedient in relation to the holding and 
conducting of the meeting. Default in 
complying with such directions is punish- 
able by a fine of £50 on the company 
and any officer responsible. (See Com- 
PANIES; DIRECTOR.) 

ANNUAL RETURN.—Every year a 
company must send to the Registrar of 
Companies all the information required 
by the Companies Act, 1948. These 
requirements differ in the case of public 
and private companies. Public companies 
must send in a balance sheet drawn up 
in accordance with the Act, and an 
auditors’ report. Some private companies 
must now also include in their annual 
return a balance sheet. Particulars must 
be given of the directors and share- 
holders, and changes in the year must be 
shown. (See COMPANIES.) 

ANNUITY.—An annuity is asum pay- 
able each year. The right to an annuity 
may be given by a person to take effect 
during his lifetime—when it is said to be 
“inter vivos,” “between living persons” 
—or by will, when of course it begins to 
be paid only after the death of the person 
who has granted it. When an annuity is 
granted by one person to another inter 
vivos it should be by a deed (q.v.) i.e. 
by a document not only signed but also 
sealed by the person granting the annuity. 
If it is granted merely by word of mouth 
it cannot be enforced, for it is a contract 
which cannot be performed within one 
year, and must therefore be evidenced in 
writing by reason of the Statute of Frauds 
(q.v.). 

When created by will annuities are 
included in the term legacies and are 
subject generally to the rules of law 
governing legacies (q.v.). 

Annuities may be (i) perpetual, as in 
the case of an annuity to a man and his 
heirs; (ii) for the life of the annuitant or 
(iii) for some period other than the life of 
the annuitant, as in the case of an annuity 
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to A for the life of B. Unless the instru- 
ment is otherwise expressed, annuities be- 
ing legacies, are reduced proportionately 
where there is not enough money to pay 
them all. But an annuity charged upon 
real estate has priority over other annu- 
ities. An-annuitant must bear the Income 
Tax upon the annuity unless the deed or 
will is otherwise expressed. 

APARTMENTS. — An occupier of 
apartments may be either a tenant or a 
lodger. In the absence of an express 
tenancy agreement, the test is whether he 
has merely a right to enjoy the use of the 
apartments, in which case he is a lodger, 
or whether he has complete control over 
them, in which case he is a tenant. 

The main distinctions between 
furnished and unfurnished apartments 
are: 

(1) The Rent Restriction Acts do not 
apply to furnished apartments, but un- 
furnished apartments let to a tenant 
may, in certain circumstances, come 
within the Act, if neither board nor 
. attendance is provided. 

(2) In the case of furnished apart- 
ments there is an implied covenant by 
the landlord that they are reasonably fit 
for the purpose of human habitation at 
the date the tenancy commences. This 
does not apply to unfurnished apart- 
ments. 

The landlord of premises where apart- 
ments are let is under a duty to the 
tenants to take reasonable care to see 
that the staircase and other conveniences 
of the house are in a fit condition, and is 
liable for any injury caused to a tenant 
or a visitor to a tenant as a result of his 
failure to do so. 

A tenant of premises whose lease for- 
bids the premises to be used either (i) for 
the purpose of any business or (ii) other- 
wise than as a private dwelling-house, is 
guilty of a breach of covenant if he lets 
apartments. 

APOLOGY.—As a general rule an 
apology made in respect of and after 
some legal wrong has been done, is not 
recognised in law as a factor reducing the 
damages caused and recoverable in 
respect of the wrong. In certain cases, 
however, the behaviour of the wrongdoer 
after the wrong has been done may be 
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taken into consideration in assessing the 
damages to be recovered, especially 
where the damages are ‘“‘at large,’ that 
is to say, in the discretion of the Court, 
e.g. in an action for breach of promise or 
in an action for libel or slander. A 
statutory exception to this rule has been 
made in the case of any libel published 
in a newspaper. In such cases it has been 
provided, that, in certain circumstances, 
it is a defence to any action for a libel 
published in a newspaper for the news- 
paper to prove that an apology was made 
and a sum of money has been paid to the 
plaintiff by way, of amends. In such a 
case, however, the newspaper must be 
able to prove that the publication was 
not made maliciously, that is to say, that 
there was no intention on the part of the 
newspaper to injure the plaintiff and 
that the statement was not made negli- 
gently, and that at the earliest oppor- 
tunity the newspaper published or 
offered to publish in any newspaper the 
plaintiff might select a full and whole- 
hearted apology. (See DEFAMATION.) 

APPEAL FROM COUNTY 
COURT.—Any party dissatisfied with 
the determination or direction of a 
County Court judge in point of law or 
equity or upon the admission or rejection 
of evidence may appeal to the Court of 
Appeal. There is no right of appeal in 
any action (other than an action for the 
recovery of land) where the debt or 
damage claimed does not exceed £20 
unless the judge grants leave to appeal. 
If the parties by themselves or their 
solicitors agree in writing that the judge’s 
decision shall be final no appeal lies. On 
the hearing of the appeal the Court of 
Appeal may draw any inferences of fact 
and either (i) order a new trial on terms 
they think just; or (ii) order judgment to 
be entered for either party; or (iii) make 
a final or other order on such terms as 
they think proper. 

The appeal is made by Notice of 
Motion within twenty-five days from 
the date of the judgment complained of, 
and it is the duty of the appellant to 
furnish a copy of the County Court 
judge’s notes. If the judge declines to 
supply the parties with copies of his 
notes he may be ordered to do so. The 
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appeal does not operate as a stay of 
proceedings unless the County Court 
judge so orders or unless within fourteen 
days after the judgment appealed from 
the appellant deposits a sum fixed by the 
judge not exceeding the sum of money 
or value of the property affected by the 
judgment or gives satisfactory security 
for such sum. (See COUNTY CouRT 
PROCEDURE; NEW TRIAL; STAY OF 
EXECUTION.) 

APPEAL IN CRIMINAL CASES.— 
There are really two kinds of appeal in 
criminal cases—(1) from the decision of 
magistrates on summary conviction (the 
Police Court), and (2) from convictions on 
indictment in the higher Criminal Courts, 
Quarter Sessions and Assizes. Costs may 
be awarded to or against an appellant at 
Quarter Sessions. Under the Criminal 
Justice Act, 1948, the Court of Criminal 
Appeal also has power, when it dismisses 
an appeal or application for leave to 
appeal, to order the appellant to pay 
costs, including the expense of the 
transcript of the shorthand notes of the 
trial. 

Appeals from Courts of Summary 
Jurisdiction.—Every person has the right 
of appeal from the decision of magistrates 
to the Quarter Sessions for the area in 
which is situated the Court at which he 
was tried. An appeal against conviction 
to Quarter Sessions is really a fresh 
hearing, and both sides may call any 
proper witnesses whether or not they 
were called at the Court of first instance. 
The appeals are heard in the case of a 
Borough, by the Recorder, and at County 
Quarter Sessions by the Appeal Com- 
mittee, a special panel of Justices chosen 
to hear appeals, presided over by a 
chairman with legal qualifications. An- 
other form of appeal is on a point of law 
to the King’s Bench Division of the High 
Court of Justice. This is called an appeal 
by way of ‘“‘case stated.” 

Appeals from Superior Courts.—Where 
any person has been convicted by a jury 
the only court to which he can appeal 
against either conviction or sentence, or 
both, is the Court of Criminal Appeal. 
Although the Court of Criminal Appeal 
has power to hear fresh evidence it is only 
in the most exceptional circumstances 
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that it will do so. Appeals to this court 
are conducted by means of argument 
addressed by counsel on questions of law, 
or mixed law and fact. The only appeal 
from the Court of Criminal Appeal is to 
the House of Lords and such appeals can 
only be heard if the Attorney-General 
gives his fiat certifying that they involve 
matters of great importance. (See CASE 
STATED; COURT OF CRIMINAL APPEAL; 
Lorps, HOUSE OF; QUARTER SESSIONS.) 

APPEAL IN HIGH COURT.—As a 
general rule when an action has been 
decided in the High Court, or where 
some preliminary order has been made 
(called an interlocutory order), there is 
a right of appeal to a higher Court. From 
the judgment of the Court of first instance 
in any Division of the High Court an 
appeal lies to the Court of Appeal (q.v.). 
From the decision of a Master in Cham- 
bers upon interlocutory matters—i.e. 
matters arising in an action prior to the 
trial—an appeal lies first to the Judge in 
Chambers and thence (though leave to 
appeal is, with some exceptions, neces- 
sary) to the Court of Appeal. From the 
decision of a Divisional Court an appeal 
lies to the Court of Appeal as of right in 
some cases, for example, where the 
liberty of the subject or the custody of 
children is concerned, but in many cases 
the leave of the Divisional Court or the 
Court of Appeal is necessary. 

When a litigant wishes to appeal from 
the decision of the High Court he must 
do so within six weeks of the judgment 
in the Court below. The time for appeal- 
ing against an interlocutory order (i.e. 
one usually made by the Judge in 
Chambers ora Master of the High Court) 
is 18 days. 

The hearing of an Appeal.—The 
hearing of an appeal by the Court of 
Appeal amounts to a rehearing of the 
case, and all the documents which were 
produced before the Court of first in- 
stance may be produced to the Court of 
Appeal. The evidence which was taken 
on oath at the original trial of the action 
is produced in the form of the Judge’s 
notes to the Court of Appeal, or if short- 
hand notes of the evidence have been 
taken these are used. The witnesses do 
not as a rule appear to give evidence in 
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person in the Court of Appeal, though 
the Court is entitled to hear additional 
witnesses if they wish to do so. 

After rehearing, the Court of Appeal 
gives its judgment upon the appeal, and 
makes what orders as to the costs of the 
appeal and of the original action it 
thinks fit. It may dismiss the appeal, or 
alter or reverse the judgment of the 
judge in the original action, or it may 
send back the case for retrial. 

A further appeal lies from the Court 
of Appeal to the House of Lords with 
the leave of either. (See CoURT OF 
APPEAL.) 

APPENDANT.—A right is said to be 
appendant when it is annexed to a par- 
ticular piece of land by operation of 
law; it is opposed to appurtenant (q.Vv.). 
It is used in connection with rights of 
common and of profits a prendre (q.v.) 
and implies in each case that the nature 
of the holding is such that the law 
attaches the right to it. (See APPUR- 
TENANT; COMMONS; PROFITS A PRENDRE.) 

APPRAISER.—An appraiser is one 
who is licensed to value land or personal 
property. He is often an auctioneer or 
estate agent and is usually known as a 
valuer. Anyone who does this work pro- 
fessionally or makes a valuation on 
which stamp duty is payable, must take 
out an appraiser’s licence unless he is 
already licensed as an auctioneer or 
estate agent. The licence, which expires 
on the 5 July next following the date 
when it was granted, costs £2 per annum 
and is obtained from the local taxation 
officer. Failure to take out a licence 
makes the appraiser liable to a penalty 
of £50 and without one he cannot re- 
cover his fees. 

Certain valuations are not chargeable 
with stamp duty but those which are 
must be written out by the appraiser and 
stamped within 14 days. Anyone who 
receives or pays for a valuation not in 
this form is liable to a fine. 

APPRENTICESHIP.—With the ad- 
vance of education, and especially with 
the advance of technical and vocational 
education at training colleges and in- 
stitutions, the former importance of 
apprenticeship is considerably diminished, 
but it is by no means dead, particularly 
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in respect of trades or occupations where 
practical experience is an essential. 

The first step in binding a boy appren- 
tice is the completion of the written con- 
tract under which he is to be bound. If 
the contract is to extend for more than a 
year, it must be written, and for that 
reason contracts of apprenticeship are 
almost invariably in writing. It need 
not be by deed of indenture (q.v.), al- 
though a deed is often used. It must be 
stamped with a half-crown stamp. 

It is important that the contract should 
be clearly a contract of apprenticeship 
since the child cannot then claim to 
rescind it on the grounds that he is an 
infant, for infants are always bound by 
contracts they enter into which are for 
their own benefit. The terms of the con- 
tract vary in each particular case, but if 
they are unfair or detrimental to the 
child’s welfare, the child will be entitled 
to treat the whole contract as void. 

Transfer of the Contract.—A master 
cannot transfer his rights and duties 
under the contract to a new master with- 
out the consent of all the parties to the 
original instrument. Such assignment, if 
consented to, should be in writing and 
should bear a half-crown stamp and 
should state that the former contract is 
to be terminated. 

Termination of the Contract.—The 
contract will normally come to an end 
at the date fixed in the instrument. If the 
apprentice was under twenty-one at the 
time of making the contract, he will be 
entitled to declare the contract void 
when he attains twenty-one or within a 
reasonable time thereafter. The contract 
will also cease if either the master or the 
apprentice dies, or if the apprentice be- 
comes permanently ill. 

On the bankruptcy of the master, the 
apprentice is free to terminate the 
contract by notice to the trustee in bank- 
ruptcy, who may refund a proportionate 
part of the premium (if any) paid by the 
apprentice at the commencement of the 
apprenticeship. The contract may be 
cancelled with the consent of ail the 
parties, and it determines if the master 
changes his business in such a way that 
he no longer finds it possible to con- 
tinue the teaching of the apprentice. 
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The master or the apprentice may, 
however, if questions arise, apply under 
the Employers and Workmen Act, 1875, 
to the Justices to settle disputes between 
them in all cases where the premium paid 
was £25 or less and in cases of apprentice- 
ship to the sea service. The Court may, 
on such an application, rescind the con- 
tract, and may order the master to repay 
the whole or part of the premium, or 
again it may order the apprentice to 
perform his duties. 

Rights and Duties of the Apprentice.— 
The apprentice binds himself to perform 
the Jawful commands of his master and 
to serve his master faithfully. In return, 
he is entitled to receive instruction from 
the master. The master is entitled to the 
service of the apprentice at all reason- 
able times for all proper purposes, but 
he is not entitled to services unconnected 
with the business that is to be taught. 

The apprentice is entitled to such 
wages as have been agreed in the contract 
and to no more; but he is entitled to 
these even while he is away through 
illness; but he has no right to be absent 
from his work without leave, and, if he 
is so absent for an unreasonable time, 
the master will be entitled to refuse to 
receive him back. 

The Court may order the apprentice 
to perform his duties and, if he fails to 
do so within a month, he may be ordered 
to imprisonment (without hard labour) 
for fourteen days. After release, he is 
still bound to continue his service, and, 
on failure to do so a second time, may a 
second time be committed to prison. The 
mode of procedure is for the injured 
party to make a complaint before a 
justice, who will then issue the summons. 
The procedure is now so rarely used that 
for practical purposes it may be regarded 
as obsolete. 

APPROVED SCHOOL. — An ap- 
proved school is a school to which 
children and young persons who have 
committed an offence, or who are in need 
of care or protection, may be sent by the 
order of a Juvenile Court. Approved 
schools were formerly called Industrial 
Schools or Reformatory Schools but the 
name has been changed according to the 
Children’s and Young Persons’ Act, 1933. 
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The managers of any school which is 
intended for the training and education 
of children who may have committed an 
offence may apply to the Home Secretary 
to have the school approved, and if he 
thinks fit he may issue a certificate to the 
managers. The certificate may be with- 
drawn on six months’ notice to the 
managers, and the managers may 
surrender it on giving a like notice to the 
Home Secretary. 

Who may be sent to an Approved 
School.—If a child or a young person is 
found guilty of an offence, which if 
committed by an adult would have been 
punishable with imprisonment, the Court 
may order him to be sent to an approved 
school. A child is defined as a person 
under fourteen years of age, and a young 
person is a person who is under seven- 
teen years of age but over fourteen. If 
a Juvenile Court is satisfied that a child 
or young person brought before it is in 
need of care or protection, it may order 
the child to be sent to an approved 
school. 

If a parent or guardian of a child or 
young person proves to a Juvenile Court 
that he is unable to control that child or 
young person, the Court may order him 
to be sent to an approved school if they 
are satisfied that the parent or guardian 
understands the results which will follow 
from the making of the order and con- 
sents to it. 

When a child is ordered to be sent to 
an approved school, the order is an 
authority for keeping him there for three 
years, and if at the time of the expiry of 
the three years he is under fifteen he may 
be detained until he reaches that age. Ifa 
young person is sent to an approved 
school he may be detained for three years 
if he was not sixteen when the order was 
made, or until he is nineteen years of age 
if he was over sixteen when the order 
was made. Upon discharge from an 
approved school, a child or young person 
remains under the supervision of the 
managers for the next three years and 
may be recalled by them to the school, if 
the Secretary of State so directs. 

If a person who has been sent to an 
approved school escapes from the school, 
or while absent on temporary leave runs 
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away or fails to return upon the expiry 
of his leave, he may be arrested without 
a warrant and brought before a Court of 
Summary Jurisdiction. That Court may 
order him to be taken back to the school 
and have his period of detention in- 
creased by six months. 

Who Pays for the Maintenance of a 
Child?—When a child or young person 
is sent to an approved school, his father 
or stepfather, mother or stepmother may 
be ordered to make contributions to- 
wards his maintenance in the school. 
The Court which sends the child to the 
approved school makes a contribution 
order on any person who is liable to 
make contributions, for the payment of 
a weekly sum in accordance with his 
means. If the child is illegitimate and an 
affiliation order is in force with regard to 
it, the Court of Summary Jurisdiction 
for the area in which the father resides 
may direct that the money payable under 
the affiliation order is to be paid over to 
the person authorized to receive con- 
tributions on behalf of the approved 
school. A contribution order remains in 
force for as long as the-child or young 
person is under the care of the managers 
of the school. (See Court; EDUCATION; 
INDUSTRIAL SCHOOL; JUVENILE COURT; 
RELIGIOUS JNSTRUCTION.) 

APPROVED SOCIETY.—Under the 
scheme of National Health Insurance as 
’ it existed before the National Insurance 
Act, 1946, came into operation the right 
to benefit was generally administered 
through Friendly Societies which had 
been approved by the Minister of Health 
for the purposes of the scheme. These 
societies were not run for profit and were 
controlled and administered by their 
members. (See NATIONAL INSURANCE.) 

APPROVER.—An old-fashioned term 
meaning a person who, when charged 
with felony himself, agrees to give 
evidence against other persons also 
charged, in other words to turn “King’s 
Evidence.” (See ACCOMPLICE; KING’s 
EVIDENCE.) 

APPURTENANT.—A right is said to 
be appurtenant when it has been annexed 
to a particular holding or piece of land 
for the benefit of whoever may be its 
owner for the time being, by some agree- 
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ment between such owner, or his pre- 
decessors, and the owner of the land over 
which the right is exercisable. Both rights 
appurtenant and appendant, since they 
must be annexed to some particular 
holding of land, are contrasted with 
rights in gross which attach not to land 
but to a particular person and his heirs. 
(See APPENDANT; COMMONS; EASEMENT; 
PROFITS A PRENDRE.) 

ARBITRATION.—If a dispute arises 
regarding legal rights the parties con- 
cerned instead of taking proceedings in 
Court may agree to refer the matter to 
some private person, an arbitrator, and 
to abide by his decision. If the parties 
agree to arbitrate but cannot agree on 
an arbitrator, the Court can make the 
appointment. 

The law does not allow the parties to 
oust the jurisdiction of the Courts by an 
arbitration agreement in every case, but 
in practice this result can be obtained if 
the arbitration claim is properly framed, 
for if legal proceedings are begun about 
a matter on which the parties have agreed 
to arbitrate, the Court will order the 
proceedings to be stayed until the 
arbitration has taken place. If it is in the 
public interest that the matter should be 
considered publicly by a Court, e.g. 
where one of the parties is charged with 
fraud, the Court, however, will not stay 
the proceedings but will allow them to 
proceed. 

Before there can be an arbitration the 
parties must have entered into a contract 
agreeing that their dispute shall be settled 
in this way. They may do this either 
before a dispute arises or after it has 
arisen. 

The Submission.—The agreement by 
which parties refer their dispute to 
arbitration is known as a Submission. 
This may be made either by word of 
mouth or in writing, but special advan- 
tages are attached to submissions made 
in writing because it is to those sub- 
missions alone that the Arbitration Act, 
1889, applies. 

When a submission is in writing it may 
of course contain such provisions as the 
parties please. But in the absence of any 
contrary intention of the submission 
the following provisions apply:— 
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1. If no other method of reference is 
provided the reference is to a single 
arbitrator. 

2. If the reference is to two arbitrators 
they may appoint an Umpire to decide 
between them if they disagree. 

3. The decision of the Arbitrator (i.e. 
the Award) must be given within 3 
months after the beginning of the refer- 
ence, but the Arbitrator has power to 
extend the time. 

4. If the time has expired without an 
award being made or if the arbitrators 
have indicated that they cannot agree 
the Umpire enters on the reference. 

5. He must make his award within a 
month but again may extend the time. 

6. The parties to the arbitration must 
answer questions on oath before the 
arbitrator and produce all books and 
documents relating to the dispute. 

7. Witnesses may be examined on 
oath. 

8. The award is final and binding on 
the parties. 

9. The arbitrators or the Umpire can 
order one of the parties to pay the costs 
of the proceedings. 

Duty of Arbitrator.—The arbitrator 
cannot delegate his powers to any person 
and must hear the dispute and give his 
decision himself. He may, however, if 
the parties do not object, have a legal 
assessor, and in all cases he may employ 
legal assistance in drawing up _ his 
award. He must hear any evidence 
tendered in the presence of both parties 
and observe the rules of evidence. 

The arbitrator may decide any point 
of law arising in the case, but if he does 
not wish to do so, he may state his award 
in the form of a special case. 

The Award.—The arbitrator must be 
careful to decide only the questions sub- 
mitted to him for if he goes outside the 
submission the whole award may be 
void. An award may be enforced in the 
same way as a judgment of the Court if 
leave of the Court is first obtained. The 
award may be set aside in certain cases 
as where the arbitration has been im- 
properly conducted. 

In any legal proceedings the Court, if 
the parties consent, may order any part 
of the dispute to be tried by an arbi- 
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trator or official referee (see OFFICIAL 
REFEREE). 

ARBITRATION (SCOTS LAW).— 
The Scots Law of Arbitration differs in 
some respects from that of England. In 
Scotland the Courts are much more ready 
to stop a person taking legal proceedings 
about a matter which he has already 
agreed to take to arbitration. The person 
to whose decision the matter is referred 
is called an arbiter, and the umpire who 
decides in the event of disagreement 
between two arbiters is called an overs- 
man. 

The award of the arbiter is sometimes 
called a decree arbitral. But the most 
striking difference is that in Scotland an 
arbiter’s award is final and conclusive on 
the merits, i.e. both with regard to facts 
and law; there is no appeal to the Courts 
on a question of law, as there is in 
England, except where the arbitration 
takes place in accordance with the pro- 
visions of some Act of Parliament and 
the Act allows such an appeal. Just as in 
England, however, the Courts in: Scot- 
land will reduce, i.e. overturn, an arbiter’s 
award on certain grounds not connected 
with the merits, e.g. if the procedure at 
the arbitration was improper, or if the 
arbiter had a personal interest in the 
matter, or if the award was obtained by 
fraud or if it goes beyond the scope of 
the matters submitted. 

ARCHBISHOP.—There are two Arch- 
bishoprics in England, the province of 
Canterbury and the province of York. 
An Archbishop (or “Metropolitan”) is 
appointed by the King (in effect, by the 
Prime Minister). He exercises supreme 
power in his province in all ecclesiastical 
matters. He is president of Convocation, 
which is summoned by him. An Arch- 
bishop is chairman of the National 
Assembly, the Archbishop of Canterbury 
having precedence. His other duties are 
innumerable, e.g. to consecrate Bishops, 
and to hear appeals from the Bishop’s 
Court. 

The Archbishop of Canterbury has 
certain exclusive rights, including the 
right to grant special marriage licences; 
he is known officially as the ‘‘Primate 
and Metropolitan of all England” and 
signs himself by his christian name 
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followed by the abbreviation ‘“‘Cantuar:” 
(Cantuariensis= of Canterbury). 

The Archbishop of York is known as 
“Primate and Metropolitan of England,” 
and signs himself with his christian name 
followed by the abbreviation “‘Ebor:” 
(Eboracensis= of York). But, although 
he is second in precedence, the Arch- 
bishop of York is in no way controlled 
by the Archbishop of Canterbury. Both 
Archbishops are members of the House 
of Lords. 

ARCHDEACON.— Every diocese is 
divided into archdeaconries, each of 
which, in its turn, is divided into rural 
deaneries. The Archdeacon is governor 
in ecclesiastical matters of the area of his 
archdeaconry. He is usually appointed 
by the Bishop, and his duties include the 
examination of candidates for ordina- 
tion; the admission of churchwardens 
and sidesmen; and the inspection of all 
clergy within his archdeaconry. His 
immediate superior is his diocesan Bishop. 

ARCHES, COURT OF.—The Court 
of Arches is the Ecclesiastical Provincial 
Court of the Province of Canterbury (see 
PROVINCIAL Court). It~is so called be- 
cause it used to be held in Bow Church, 
which had acquired its name from the 
stone arches (or bows) upon which its 
steeple was supported. The Judge is 
known as the Dean of Arches. 

ARCHITECTS.—A person is not 
allowed to practise or carry on business 
under any name, style or title containing 
the word “‘architect’? unless he is 
registered under the Architects (Regis- 
tration) Act, 1931. (The use of such 
phrases as landscape architect or golf- 
course architect is not prohibited.) It is 
an offence (£50 fine first offence and £100 
subsequently) for an unregistered person 
to pretend he is registered. A person may 
be removed from this list if he is con- 
victed of a criminal offence or his 
conduct is unprofessional. 

The Duties of an Architect towards his 
Building Owner.—When an_ architect 
enters into a contract he always impliedly 
undertakes to exercise a reasonable 
amount of care and skill in carrying out 
the work to be done. If he does not do so 
the building owner can end the contract 
and recover damages from him for any 


42 


ARMS, COAT OF 


loss he has caused by. his want of care 
or skill. Where bye-laws or general 
housing regulations apply to his locality, 
it is his duty to acquaint himself with 
them and see that his plans comply with 
them; where necessary he must submit 
his plans to the local authority for 
approval. 

If the building o wner should incur loss 
through any failure to comply with any 
of these regulations the architect will 
have to make good the loss. The architect 
does not, however, guarantee the con- 
tractor in any way and does not render 
himself liable in any way by recom- 
mending the acceptance of any tender 
from a particular contractor. He is not 
liable to the contractor for the actions of 
the building owner. 

If no fee is agreed the architect is 
entitled to ask for a reasonable fee in the 
circumstances. He cannot ask for this if 
he only submits plans; they must have 
been accepted and used. There is a pro- 
fessional scale of charges worked out on 
a percentage of the cost of the proposed 
building, but this does not govern the 
contract unless it is actually a part of it; 
it may of course be an understood term. 
(See BUILDING CONTRACT.) 

ARMS, COAT OF. Assumption of 
Arms.—The grant of coats of arms is 
controlled nominally by the King, but 
virtually by the College of Arms and, to 
some extent, by the Home Secretary. 
Arms can be granted only by virtue of 
the King’s prerogative and no person is 
entitled to bear arms if he cannot derive 
his title from a Royal grant. Application 
for arms is made in the same way as 
application for change of arms. 

If a pérson desires to change his 
armorial bearings, he must make appli- 
cation as if he were applying for the 
first time, i.e. he must make application 
to the College of Arms, where a petition 
will be drawn up for transmission 
through the Home Secretary to the King. 
The stamp duty in such a case is £10, 
unless the change is required in order to 
comply with a condition in a will re- 
quiring the beneficiary to assume the 
testator’s arms, when the duty is £50. 
In ordinary cases, a change of arms will, 
in all, cost a sum little less than £100. 
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Royal Arms.—The Royal Standard can 
only be flown with the King’s permission, 
and such permission is given only when 
the King or Queen is present at the place 
where the Standard is to be flown. Under 
penalty of £20, the Royal Arms may not 
be used without a licence from the Crown 
in connection with any business, trade 
or profession so as to lead persons to 
believe that their use is authorized. Such 
licence must bear a £30 stamp. The Royal 
arms of foreign countries and the arms 
of a city or body corporate may be used 
as a trade mark, but, in order to secure 
registration of such trade marks, the 
applicant may be required to shew that 
he is authorized to use them. (See 
Rep Cross; ROYAL WARRANT HOLDER.) 

ARRAIGNMENT.—The arraignment 
of a prisoner is the formal charging of 
him in open Court when he is about to be 
tried on indictment. It consists of three 
steps. First the prisoner is called upon by 
name and then the indictment is read to 
him. The arraignment is then concluded 
by the question ““How say you, are you 
Guilty or Not Guilty?” (See INpIcT- 
MENT.) 

ARRAIGNS, CLERK OF.—An 
official at Assize Courts whose duty it is 
to arraign prisoners. 

ARREST.—The term arrest in the 
sense of legal seizure is used in two 
connections: it may be applied either to 
persons or to ships. 

Arrest of the person may be quite 
lawfully effected for a variety of causes, 
but in all cases, since the abolition of 
imprisonment for debt in 1869, arrest is 
for a criminal offence or on suspicion 
of having committed an offence. There 
is an important distinction between the 
powers of a police constable and the 
powers of a private individual to effect 
arrests—the private individual may 
arrest only when he knows that a felony 
has been committed, and has reasonable 
grounds to suspect that the person 
arrested is the criminal. A constable may 
effect an arrest when he has grounds 
merely to suspect that the felony has 
been committed and that the person 
arrested is the criminal. Either a con- 
stable or a private person may arrest a 
person who is about to commit a felony 
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or breach of the peace. In the majority of 
other cases, a warrant will have to be 
obtained. 

A person .unlawfully arrested may 
bring an action for assault and battery 
and for false imprisonment; and an order 
of habeas corpus will issue for his 
release. (See HABEAS CORPUS.) 

If a ship causes damage, it may be 
detained until compensation has been 
paid in order to prevent evasion of 
liability by its sailing abroad. This is 
known as arrest of a ship. 

ARRESTMENT (SCOTS LAW).— 
Arrestment is the seizure, under the 
authority of the Court, of moveable 
property such as goods and debts (see 
MOVEABLES) owing to a person or 
belonging to a person but not in his own 
possession. It is used in Scotland for 
three purposes :— 

Arrestment to Found Jurisdiction.— 
The jurisdiction of the Scottish Courts, 
that is their right to entertain an action 
against a person, is based on the fact that 
the person resides or is at present in 
Scotland or owns land there. Where the 
person is a foreigner and none of these 
grounds exists jurisdiction can be founded 
by arresting his ship in Scotland or any 
moveables due to him but in the hands of 
third parties there. This is a peculiar kind 
of arrestment, very different from those 
described below. Its work is done as soon 
as it is effected so that the person in 
whose hands the goods, etc. are is not 
prevented from dealing with them. More- 
over, the value of the arrested property is 
not related in any way to the sum at 
stake in the action so that arrestment of a 
small sum would be quite sufficient even 
though the sum to be sued for were very 
large. 

Arrestment in Security or on the 
Dependence.—Where a debtor is likely to 
leave the country in order to escape his 
creditor, the creditor may obtain author- 
ity to arrest his moveables in security 
even though no action has been begun. 
And in every case where an action has 
been begun the pursuer may obtain 
authority to arrest the defender’s move- 
ables pending the result of the action 
(i.e. on the dependence), so that if the 
pursuer is successful he can be sure of 
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recovering at least the amount of the 
arrested property. 

Arrestment in Execution.—Execution 
is a form of diligence in the special legal 
sense of a process of recovering a debt 
out of the debtor’s property (see DiLi- 
GENCE), and in particular it is that form 
whereby a decree of Court for payment 
of a sum of money is enforced. 

When arrestment is used, either in 
security, or on the dependence, or in 
execution, it operates against any goods 
or debts due to the debtor from third 
parties, such third parties being thereby 
forbidden to pay or hand over to the 
debtor. Then the creditor obtains a 
further order from the Court, called a 
decree of furthcoming, by which the 
third parties are obliged to pay him 
instead. Certain debts can mever be 
arrested in this way, the most important 
case being wages due to workmen and 
labourers except in so far as in excess of 
35/- per week. 

ARSON.—Arson is the crime of 
maliciously setting fire to buildings. It is 
a felony punishable according to the 
kind of building set fire to> Thus setting 
fire to any place of divine worship, or to 
any public building, or to any dwelling- 
house in which any human being is at the 
time, is punishable with imprisonment 
for life. Setting fire to other buildings is 
in general punishable with imprison- 
ment for fourteen years. Accidental 
causing of fire, of course, is not arson, 
since the essence of the crime is the 
intent; but it is not necessary that there 
should be present any malice against the 
Owner or occupier. The crime is com- 
mitted if it is intentional, whatever the 
motive. 

ARTICLES OF ASSOCIATION.— 
The Articles of Association of a com- 
pany are the documents which control 
the relationship of the shareholders to 
one another and to their directors. They 
deal with such matters as the share- 
holders’ rights of voting, the powers of 
directors, and the dividend rights of the 
various classes of shares. When a com- 
pany is formed Articles of Association 
are deposited with the Registrar of 
Companies together with the Memo- 
randum of Association. It is not neces- 
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sary for a company to deposit Articles 
of its own, for if it does not do so a set 
of model Articles called Table “‘A”’ will 
automatically apply to it. Many of the 
provisions in that table, however, are 
not considered suitable by some com- 
panies, and these frequently adopt 
certain clauses of Table A and file in 
addition some special Articles of their. 
own dealing with the points on which 
they wish to differ from Table A. 

Every member of a company is bound 
by the Articles as fully as if he had signed 
a contract setting out their terms. (See 
COMPANIES.) 

ARTICLES (SHIP’S).—The name 
Ship’s Articles is given to the agreement 
under which the crew of any ship must 
be engaged. 

No seaman can be engaged to serve 
on a ship, except on ships of less than 80 
tons registered tonnage engaged in 
coastal trade, unless upon an agreement 
in a form which has been specified by the 
Board of Trade. The agreement must 
state the nature, or, as far as practicable, 
the duration of the voyage, or its maxi- 
mum period, and any places to which 
the voyage is not to extend, the number 
and description of the crew, the time 
when each seaman is to be on board to 
begin work, the capacity in which he is 
to serve, his wages, the scale of pro- 
visions to which he is entitled, and any 
regulations as to conduct on board, or 
as to fines or short allowance of pro- 
visions which may be imposed as a 
punishment. The agreement must be 
signed by the Master of the ship before 
it is signed by the seaman. 

ASSAULT.—An assault strictly speak- 
ing is an attempt to commit a forcible 
crime against the person. If it results in 
an actual striking or violent or insulting 
touching, it becomes a battery. For an 
act to amount to an assault it must be 
more than a mere threat. It has been held 
that if a person presents an unloaded fire- 
arm at another in a threatening way, 
such an act, if the person at whom it is 
presented does not know that it is un- 
loaded, is an assault. 

An assault is both a crime and a civil 
wrong. The person assaulted may, at his 
option, prosecute for the crime in a 
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Criminal Court or sue in a Civil Court 
for the damage he has suffered. 

An assault unaccompanied by serious 
circumstances is called a common assault. 
If accompanied by circumstances of in- 
decency it is called an indecent assault. 
There are also assaults with intent to 
murder, to do grievous bodily harm, or 
to commit a felony or other crime. In the 
case of a common assault magistrates 
can inflict a punishment of two months’ 
imprisonment or a fine not exceeding £5, 
and require the offender to enter into a 
recognizance to keep the peace for 
twelve months. 

It is a good defence to a prosecution or 
action for assault to shew that the acts 
complained of were done in self defence 
or in lawful protection of persons or 
property, and did not in the circum- 
stances involve force that was out of 
proportion to the violence offered. (See 
BATTERY.) 

ASSESSMENT COMMITTEE. — 
(For the subject of rating generally see 
RATING and references thereunder.) 

An assessment committee exists in 
every assessment area; the members 
being appointed by the rating authority 
of the area and the county council. The 
members are appointed for a term that 
must not exceed five years and they must 
not receive any remuneration in respect 
of their services. 

The assessment committee has to 
revise and amend the draft valuation 
list. The rating authority prepares the 
draft list and deposits it for public in- 
spection at the offices of the authority. 
Notice is given that the list has been so 
deposited; the notice will state how, and 
by what date, objections must be made. 
Persons who wish to object to the draft 
list must then lodge their objections with 
the assessment committee within twenty- 
five days from the date of deposit. The 
assessment committee then holds meet- 
ings for considering these objections. 
Fourteen days’ notice must be given to 
the objector, the occupier, if he did not 
lodge the objection, and the rating 
authority. They are all entitled to be 
heard and to call witnesses. 

When the committee have come to a 
decision on an objection, notice of the 
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decision must be sent to the same 
persons. If necessary the draft list will be 
altered. The committee may also make 
alterations although there is no objection 
lodged with them; if this is done any 
person aggrieved by such alteration must 
be given fourteen days within which to 
lodge an objection. Lastly the committee 
have to approve the draft list by a signed 
certificate. The list is returned to the 
rating authority, who deposit it at their 
office, where it is open for inspection. 

The above provisions are those apply- 
ing to committees outside the Metro- 
politan area; those within the area are 
governed by very similar provisions. 
Notices must be in writing and sent by 
post; they must specify the grounds of 
objection and the correction in the list 
that is desired. They must be lodged 
within twenty-five days of deposit. 

A New System of Rating.—Under the 
Local Government Act, 1948, the exist- 
ing system of rating is abolished and 
assessment committees, county valuation 
committees and the Central Valuation 
Committee cease to exist. Valuation lists 
are to be prepared and amended by 
valuation officers of the Commissioners 
of Inland Revenue. It is still possible for 
any person aggrieved by the inclusion of 
a hereditament in the list, or its valuation, 
to serve a notice of objection, and such 
appeals will be heard by Local Valuation 
Courts set up under powers conferred by 
the Act. Appeals from the Valuation 
Courts lie to the County Court. There is 
also power to agree to refer disputes to 
arbitration. The rating provisions of the 
1948 Act (secs. 33 to 72) were to come 
into effect on such day as the Minister of 
Health should appoint; different days 
might be appointed for different areas. 

ASSESSOR (INSURANCE).—When 
an event has happened giving rise to a 
claim against an insurance company 
under an insurance policy—e.g. a fire— 
the exact extent of the claim and the 
amount which the insurance company 
should pay are usually arrived at by 
persons called assessors. One of these 
will represent the insured person and the 
other the insurance company. 

ASSIGNATION (SCOTS LAW).— 
When rights under a contract are trans- 
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ferred from one person to another the 
transaction is called an assignation and 
is equivalent to the assignment (q.v.) in 
English law. The assignation should be 
by deed and should be intimated to the 
debtor. There is no distinction in Scots 
Law between legal and equitable assign- 
ments. 

ASSIGNMENT.—When A and B 
have made a contract under which A is 
bound to do something for B—e.g. to 
pay him £100—it is in some cases 
possible for B to arrange with C, a third 
person, that A shall do the act or pay 
the money to C instead of to B. This is 
known as an assignment to C of B’s 
rights under the contract—i.e. of a chose 
in action (q.v.). B is called the assignor 
and C the assignee. 

Legal Assignment.—The most satis- 
factory method of assigning a contractual 
obligation is by a legal assignment. In 
this the person to whom the debt is due 
signs a written document transferring it 
to the assignee. Notice of the assignment 
must be given to the debtor. If a debt is 
assigned to more than one person, the 
one entitled to the money.is not the one 
whose assignment was first made but the 
person who first gives notice to the 
debtor. In a legal assignment the assign- 
ment must be absolute and not by way 
of charge. This does not mean that a 
debt cannot be assigned in security for 
money due by the assignor, but that it 
must be a complete legal assignment and 
that it must not merely have effect if the 
debt is not paid when due. 

The Assignee’s rights.—In all cases of 
assignment the assignee takes “‘subject to 
equities.”” This means that he cannot be 
in a better position towards the debtor 
than was the person from whom he got 
the debt. 

What cannot be assigned.—There are 
certain rights which cannot be assigned 
at all. Thus a mere right of action for 
damages either for breach of contract or 
for tort cannot be assigned. There are 
also certain rights which require to be 
assigned in certain formal ways. Thus 
policies of insurance or marine insurance 
must be assigned in forms specified by 
law, and shares in companies are 
assigned by transfer in accordance with 
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the company’s Articles of Association 
followed by registration. 

There is a type of assignment to which 
entirely different rules apply and that is 
the assignment of rights under what is 
known as a negotiable instrument (q.v.) 
such as a bill of exchange, cheque, or 
promissory note. The important dis- 
tinction here is that the assignee for 
value of rights under a negotiable 
instrument (e.g. an endorsee) is not 
affected by any rights which the debtor 
may have against the assignor i.e. does 
not take subject to equities as mentioned 
above. (See HOLDER IN DUE COURSE.) 

Assignment of liabilities.—It should be 
noticed that all that has been said above 
applies to the assignment of rights only 
and not to the assignment of liabilities. 
Thus, if A owes B £100 he cannot with- 
out B’s consent transfer his obligation to 
pay to C in such a way that B can no 
longer claim the money from A but must 
claim it from C. 

Assignment by Law.—In the cases we 
have considered the assignment of the 
rights have all been brought about by 
the voluntary act of the creditor. Assign- 
ment may also be effected by the opera- 
tion of law without any act of the 
creditor. Assignments of this kind take 
place in two cases: 

1. Where a person acquires property 
and thereby comes under an obligation 
to do certain acts relating to the property, 
not because he has agreed to do them but 
because the person who originally 
acquired the property and from whom 
he has received it agreed to do these acts. 
Thus the assignee of a lease must carry 
out the obligations under it, and the 
buyer of freehold land must carry out 
any obligations the former owner under- 
took (covenants running with the land). 

2. When a person dies or becomes 
bankrupt all his rights and liabilities will 
in the first case pass to his executor or 
administrator, and in the second case to 
his Trustee in Bankruptcy. 

Garnishee.—The process by which a 
creditor who has obtained a judgment 
for his debt takes in payment any money 
due to his debtor by other persons is also 
known in law as an assignment. (See 
ATTACHMENT OF DEBTS; GARNISHEE.) 
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ASSIGNMENT OF LEASE.—The 
parties to a lease are the landlord who 
has granted it and the tenant to whom 
it has been granted. Either of these may 
assign to some other person the interest 
which he has. When the landlord 
assigns he is said to assign his reversion. 

An assignment should be distinguished 
from a sub-lease. There is an assignment 
when a tenant transfers to some other 
person either the whole or part of the 
property which has been let to him for 
the whole period remaining of the lease; 
there is a sub-lease when the tenant, him- 
self acting as a landlord, lets to another 
person the whole or part of the premises 
for some period shorter than the remaining 
period of the lease even though it be only 
one day shorter. 

Can a tenant assign?—Every tenant 
who is not a tenant merely at will or at 
sufferance is entitled to assign or sub- 
let, unless he is expressly forbidden to 
do so by the terms of his letting, or un- 
less there are some restrictions imposed 
upon him by law, as is the case where 
premises are held under the Rent 
Restrictions Act. It is usual to provide 
in leases that a tenant must not assign 
without the landlord’s consent which 
consent, however, will not be unreason- 
ably withheld. 

The assignment must be made by a 
Deed, that is, a document not only signed 
by the tenant who is assigning but also 
bearing his seal. 

Liability of Assignee.—The assignee 
of a lease is liable to the landlord for the 
rent in the lease and for all covenants 
relating to the land contained in the 
lease, such as a covenant to repair, for 
these covenants are said to run with the 
land, that is, to be binding on any person 
who may hold the land even though he 
has not expressly contracted with the 
landlord to carry them out. (See LAND- 
LORD AND TENANT.) 

ASSIZE.—A Judge of Assize derives 
his jurisdiction to try cases by virtue of 
various ancient writs. The old Writ of 
Assize was one of these, and it provides 
the name still given to the Court in 
which a circuit Judge tries cases. 

ASSURANCE COMPANIES ACT, 
1946.—Under this Act no person can 
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carry on assurance business except a 
company incorporated, whether under 
the Companies Act, 1948, or otherwise, 
and having a paid-up share capital of 
not less than £50,000 (penalty on any 
person contravening this provision, three 
months on summary conviction or two 
years on conviction on indictment or in 
the case of a company, winding-up of 
the company and imprisonment for any 
director or officer unless he proves that 
the contravention occurred without his 
knowledge or that he used diligence to 
prevent it). An assurance company is 
deemed to be unable to pay its debts and 
therefore subject to winding-up by the 
Court if the value of its assets does not 
exceed the amount of its liabilities by 
£50,000 or one tenth of the general 
premium income in the last preceding 
year, whichever sum is the greater. The 
Act does not apply to companies existing 
before 29 October, 1945 or to Lloyd’s or 
other associations of underwriters. 
ASYLUMS.—Since 1930 the proper 
name for lunatic asylum is mental 
hospital or institution. (See CERTIFICA- 
TION AND DETENTION OF LUNATICS.) 
ATOMIC ENERGY ACT, 1946.— 
This statute provides for the control and 
development of atomic energy. The 
Minister of Supply upon whom the 
general duty is cast has power (a) to 
produce, use, and dispose of atomic 
energy and to carry out research to this 
end; (b) to manufacture or acquire any 
articles needed for the purpose; and (c) 
to do all things, including the erection of 
buildings or the working of minerals. 
He can require any person to supply 
him with any information of materials, 
plant, and processes, can acquire sub- 
stances and machinery, and he has 
special control in regard to inventions. 
“Atomic energy,” as defined by the Act, 
“means the energy released from atomic 
nuclei as a result of any process in- 
cluding the fission process, but does not 
include energy released in any process of 
natural transmutation or radio-active 
decay which is not accelerated or in- 
fluenced by external means.” The Act 
creates a number of new offences— 
refusing to supply informa tion, hindering 
the Minister, and so on—punishable 
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summarily by a fine of £100 or three 
months’ imprisonment or both or, on 
indictment, by £500 fine or five years’ 
imprisonment or both. 
ATTACHMENT OF DEBTS.—When 
a debtor owes money to his creditor and 
the creditor has sued him and obtained 
judgment the creditor is given the right 
to make his judgment effective by seizing 
the debtor’s property in execution. If 
however the debtor has certain sums of 
meney which are owed to him, the 
creditor may obtain an order from the 
court directing the persons who owe 
money to the debtor to pay it to the 
creditor instead, in satisfaction of his 
debt. This process is known as attach- 
ment of debts. It would, for example, 
enable a creditor to obtain payment of 
money which was in the hands of the 
banker of his debtor in the debtor’s bank 
account. The order made by the Court 
is called a Garnishee Order (q.v.). 
Not all debts may be attached. The 


wages of a servant, labourer or workman © 


cannot be taken (but other wages or 
salaries may be, once they are due) nor 
can old age pensions, or.police pensions, 
or money which a husband is bound to 
pay to his wife as alimony or mainten- 
ance. Half-pay of officers in the Army 
and Navy cannot be taken nor can war 
disability pensions. A debt cannot be 
attached before it is due. Where the debt 
owed to the debtor exceeds the amount 
of the judgment debt of the creditor, so 
much of it as is necessary to pay off the 
judgment debt may be taken. 

ATTACHMENT (PERSONAL ). — 
Attachment of the person is a process for 
summarily punishing those who commit 
criminal contempt of court or refuse to 
obey an order of the court. Another 
process is committal. By means of these 
two the Court is able to imprison anyone 
who refuses to obey it or attempts to 
interfere with the administration of 
justice. 

The person attached remains in prison 
until the court authorises him to be dis- 
charged. If he has “purged his con- 
tempt,” for example, by obeying the 
order which he had previously disobeyed, 
he can himself apply to be discharged, or, 
if the Court thinks he has been punished 
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sufficiently, it may discharge him with- 
out this. (See CONTEMPT OF COURT.) 
ATTAINDER.—An Act of Attainder 
was, in former times, a means of securing 
condemnation for some crime by Act of 
Parliament. During the reigns of the 
Tudor and Stuart Sovereigns it was not 
infrequently used for the purpose of 
obtaining the execution of political 
offenders. Attainder has not been re- 
sorted to since the eighteenth century. 
ATTAINT.—When a person was sen- 
tenced to death or outlawry he was said 
to be “attaint,’ namely, stained or 
blackened. The effect in law was twofold. 
It involved forfeiture of property and 
“corruption of the blood.’ This last 
prevented him from inheriting property 
or any other person claiming property 
through him. The consequences of 
attaint, however, were gradually re- 
moved from English law and are now of 
merely historical interest. 
ATTENDANCE CENTRE. — Under 
the Criminal Justice Act, 1948, the 
Home Secretary has power to establish 
attendance centres for the discipline and 
training of offenders aged not less than 
12 and not more than 21 years. Orders 
may be made by Justices setting out the 
times at which the offender must attend 
the centre, having regard to his circum- 
stances and school or working hours. 
Failure to attend without reasonable 
excuse, Or committing breaches of the 
rules while attending, may result in a 
Summons to appear again before the 
Court, which has power to revoke the 
attendance order and deal with the 
offender as though it had not been made. 
Attendance orders must not be made in 
respect of offenders previously sentenced 
to imprisonment or Borstal training or 
detention in a detention centre. 
ATTESTATION.—When any person 
executes a deed by signing his name and 
impressing his seal or, in modern prac- 
tice, touching a wafer which is already 
placed on the deed, the execution is 
witnessed by the signature of a person, 
called the attesting witness, who was 
present at the time these acts were done, 
His signature is called the attestation of 
the deed. He signs his name at the side of 
the person who is executing the deed, 


ATTESTATION (SCOTS LAW) 


which is said to be “signed sealed and 
delivered by the above named AB in the 
presence of XY.” 

ATTESTATION (SCOTS LAW).— 
Attestation means the formal witnessing 
of signatures of parties to deeds. When a 
formal probative .deed is executed, i.e. 
signed, the party to it must sign at the 
foot of each page as well as at the end of 
the document. In almost all cases the 
signature must be witnessed by two 
witnesses who sign on the last page. 
They do not require to sign every page. 
They must be over 14 years of age and 
must either see the deed signed or hear 
the person executing it acknowledge that 
the signature is his. 

At the end of the deed an attesting 
clause, or testing clause as it is called, 
is usually inserted stating the place and 
date of signing and describing the wit- 
nesses. It is the practice for witnesses in 
Scotland always to write the word 
“Witness” after their names; and if there 
is no testing clause the designations of 
the witnesses must be added after their 
signatures. 

It is no longer necessary to name in a 
deed the person who wrote it or typed it, 
or to specify the number of pages, and, 
if the deed is signed by the granter at the 
end and by two witnesses, it may be 
held to be valid although some other 
formality has been omitted, e.g. although 
the granter has not signed on each page. 
But the want of the formality puts the 
burden of proving the genuineness of the 
deed on the person who maintains that 
it is valid; whereas if all the formalities 
are present the burden is on anyone 
challenging the deed to prove that it is 
not genuine. A will in Scotland is 
attested in the same way as any other 
deed. 

Where the person making the deed is 
blind or cannot write he may have it 
signed for him by a solicitor, notary 
public, justice of the peace, or (if the deed 
is a will) a parish minister who will first 
of all read the deed over to him. The 
witnesses sign the deed as witnesses in 
the ordinary way. (See CONTRACTS [Scots 
Law]; Deep [Scots Law]; HOLOGRAPH.) 

ATTORNEY-GENERAL.—The law 
officers of the Crown are two in number 


AUCTIONEERS 


—the Attorney-General and the Solicitor- 
General. As such the Attorney-General 
has to advise the Government on legal 
questions of importance and to represent 
the Crown in Court. He also represents 
the public at large where their interests 
are at stake. Again, his consent or fiat as 
it is called is necessary before certain 
prosecutions can be commenced or a 
criminal appeal to the House of Lords 
heard. In his absence the Solicitor- 
General may grant a fiat. He is head of 
the Bar of England and takes precedence 
over all other barristers. The Attorney- 
General is not a permanent official. His 
appointment is a political one and he is, 
of course, a Member of Parliament. He 
is frequently required to take part in 
debates in the House of Commons and 
to assist the Government with his legal 
knowledge. He has also to account to the 
House of Commons, if required, as to 
the performance of his duties. 
ATTORNMENT.—An attornment is 
the act by which the tenant of land 
acknowledges a new landlord when a 
change takes place. He “‘puts one person 
in the place of another as his landlord.” 
It may take the form of a written docu- 
ment but this is not necessary, and any 
act done by the tenant which unequivo- 
cally recognises the change—as by 
paying rent to the new tandlord—will be 
sufficient. When the landlord of a pro- 
perty assigns his reversion—i.e. transfers 
to some other person the rights which he 
has to receive rent and after the lease 
has terminated the right to possession of 
the land—the attornment of the tenant 
is necessary to enable the new landlord 
to claim rent and to enforce the other 
provisions of the lease. (See AssIGNMENT 
OF LEASE; LANDLORD AND TENANT.) 
AUCTIONEERS.—An auctioneer is 
the agent of the vendor and the ordinary 
rules of principal and agent (q.v.) apply. 
Unless there is an express agreement to 
the contrary the auctioneer has authority 
to sell according to the custom of 
auctioneers and to settle the conditions 
of the sale, which should be made known 
to bidders by exhibition in the auction 
rooms. In so doing he must act with the 
skill and knowledge of a competent 
auctioneer, otherwise he may be liable 
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to the vendor for negligence. The agency 
may be ended at any time before the 
property is finally knocked down, and 
the auctioneer cannot continue the 
auction even if he has incurred expense, 
nor can he at any time pass over his 
authority as an auctioneer to someone 
else. 

An auctioneer is a Bailee (q.v.) for 
reward of the vendor’s goods and, as 
such, must take reasonable care of them 
and give them back on demand—except 
where his charges and remuneration are 
unpaid for he has then, by custom, a lien 
or charge on the goods, or on the pur- 
chase money for the amount due to him. 
In addition, he must not give the goods 
to the purchaser until the purchase 
money, of which he is a trustee, is paid. 
If he does so and the purchaser defaults, 
he himself will have to pay the vendor. 

An auctioneer may buy the goods but 
only with the vendor’s consent. 

Where the law requires a memoran- 
dum in writing of the contract the 
auctioneer must see that this is signed so 
as to bind the purchaser as well as the 
vendor. For this purpose_he is the agent 
of both parties except when selling on his 
own behalf. He must not get his clerk 
to sign on behalf of the purchaser but 
must do so himself at the time of the sale. 

AUDITOR.—Every company whether 
private or public is required bylaw to have 
an auditor. No person can be appointed 
auditor of a company (other than a 
private company) unless he is a qualified 
accountant or he is for the time being 
authorised by the Board of Trade as 
having similar qualifications outside the 
United Kindom. No director or officer 
of the company, nor any partner of, or 
any person employed by, an officer of 
the company can be an auditor, except 
in the case of a private company where 
a partner or employee of an officer may 
hold the office. When it is proposed to 
change the auditor notice of this inten- 
tion must be given 14 days before the 
Annual General Meeting. If no auditors 
are appointed the Board of Trade may 
appoint an auditor. Each year the 
auditors prepare a report relating to the 
financial position of the company and 
for this purpose they are entitled to 
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access to all the books and papers of the 
company and to all information and 
explanations from its officers—i.e. the 
directors and the secretary. 

Duties.—The general duties of an 
auditor are to safeguard the interests of 
the shareholders and to see that there is 
no irregularity in the dealings of the 
directors with the property of the com- 
pany. It is very difficult to state exactly 
how far an auditor is bound to carry his 
investigations and the position has been 
summed up by saying it is his duty to be 
a “‘watch dog” and not a “bloodhound,” 
meaning that he is bound to be on the 
alert to detect anything suspicious but not 
bound to investigate every transaction 
until his suspicions are aroused. If an 
auditor wilfully makes any false state- 
ment in any report he is guilty of a 
criminal offence. 

The rights and duties of auditors were 
extended by the Companies Act, 1948, 
which provides that they must report on 
every profit and loss account and all 
group accounts laid before the company, 
as well as upon every balance sheet and 
account examined by them. Their re- 
port must contain statements in accord- 
ance with the 1948 Act. It is for the 
auditor to judge what information he 
requires from the company to carry out 
his duty. 

AUTREFOIS ACQUIT.—Once a per- 
son has been acquitted by a jury of a 
crime he cannot be tried again on the 
same charge. Should he be brought to 
trial again, when asked to plead to the 
charge he should say ‘‘Autrefois Acquit.” 
If he establishes this plea he cannot be 
tried. 

’ AUTREFOIS CONVICT.—This is a 
plea which can be raised in bar of trial 
by anyone who has already been con- 
victed of a crime. Its effect is similar to 
that of “Autrefois Acquit.” 

AVERAGE.—Average may be either 
particular average or general average. In 
the case of particular average, when loss 
is sustained by any property or goods, 
the loss must fall on the owner of the 
property or goods; but in general average 
the loss must be shared by the owners of 
other property or goods which were not 
damaged in any way but were saved 
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from damage by the destruction or loss 
of the first goods. This usually arises in 
insurance, as when in putting out a fire 
in a warehouse some goods may be 
damaged by water, but the rest of the 
goods in the warehouse are saved by this 
means at the price of the damage which 
the first goods have suffered. 

The term is most frequently met with 
in the case of goods being carried at sea. 
If a ship is in danger of sinking and in 
order to lighten it some part of the cargo 
is thrown overboard and the ship is 
thereby saved, the owners of the other 
goods in the cargo, whose property has 
been saved by the sacrifice of the goods 
thrown overboard, must bear part of the 
loss. Further, the ship herself has been 
saved by the sacrifice and her owners 
therefore must also bear part of the loss. 

AVERAGE CLAUSE.- It is frequently 
provided in an insurance policy against 
such risks as fire or burglary that the 
insurance company shall not be liable 
to pay the full amount of the loss, where 
part only of the goods insured have been 
stolen or damaged, but shall only pay 
the proportion of the loss which the 
amount of insurance bears to the value 
of the property. This is known as an 
average clause. Thus if goods worth 
£5,000 are insured under an average 
policy for £3,000 and are damaged by 
fire to the extent of £2,000, the insurance 
company will only be liable to pay £1,200. 
The total goods are only insured for 
three-fifths of their value and are there- 
fore regarded as being insured as to 
three-fifths and uninsured as to two- 
fifths. 

AVIATION.—M. Bleriot crossed the 
Channel in the year 1909 and it was at 
once obvious to lawyers that it would be 
idle for individual countries to make 
laws as to the regulation of aviation, 
unless there was some firm international 
basis on which to raise a legal super- 
structure. 

In 1919, therefore, a far-reaching con- 
vention was signed between the principal 
nations of the world, acknowledging 
that every nation has the exclusive right 
to regulate aviation within and in the air 
space over its territory. 

To give effect to the decisions of the 
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convention the Air Navigation Act was 
passed in 1920 and this statute has been 
amended by the Air Navigation Act, 1936 
and the Air Navigation (Financial 
Provisions) Act, 1938. Under these acts 
the Crown is empowered to regulate 
civil flying by prescribing for the licensing 
and supervision of aircraft and aero- 
dromes, heights at which aircraft shall 
fly, freight, and generally to issue (or 
revoke) such orders in council as may be 
found necessary. Crown aircraft are not 
included if belonging to and exclusively 
employed in the Crown service. The 
Secretary of State for the administration 
of the acts is the Minister of Civil 
Aviation. 

If any accident occurs or any damage 
is done and an aircraft is involved, the 
aircraft is liable, and is presumed to be 
alone at fault unless it is shown by 
evidence that the other party was to 
blame. 

In one case, where a collision took 
place between two aeroplanes one of 
which was stationary on the ground, the 
principle was held to apply instead of the 
ordinary rules of negligence. 

Where an aircraft is flown in such a 
manner as to be the cause of unnecessary 
danger to any person or property on land 
or water, the pilot or person in charge 
of the aircraft, also the owner, unless he 
proves that the aircraft was so flown 
without his knowledge or consent, is 
liable to a fine not exceeding £200 or 
to six months’ imprisonment, or both. 
Prosecutions under this section have 
taken place. They are chiefly brought 
in respect of an aeroplane which has 
been flying too low. 

Carriage by Air Act, 1932.—This 
statute, passed as the result of an inter- 
national convention in Warsaw, applies 
only to international traffic and to the 
territory of such states as have ratified 
the convention. There is power under 
the act to extend its main provisions to 
the United Kingdom and to British 
colonies and territories by orders in 
council. 

The principal provisions are as follows: 

The carrier must deliver to each 
passenger a luggage and a passenger 
ticket, and if he does not do so he may 
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not exclude or limit his ordinary common 
law liability. 

Every consignor of goods must make 
out an “air consignment note” contain- 
ing all relevant particulars, but its 
absence, etc., does not affect the validity 
of the contract of carriage. The con- 
signor may stop the goods in the course 
of transit at any time before the con- 
signee becomes entitled to delivery. 

The carrier must give the consignee 
notice as soon as the goods arrive; but 
if he admits to having lost them, or they 
have not arrived seven days after the due 
date, the consignee may sue the carrier. 

The carrier is liable for the death or 
personal injury of each of his passengers, 
up to a limit of 125,000 francs per head, 
unless it has been otherwise specially 
agreed. Any sums in francs must be con- 
verted into sterling at the rate of ex- 
change on the date on which the amount 
of damage is ascertained by the Court. 

The carrier is liable for the loss of the 
goods while in his charge to a limit of 
250 francs per kilogram, unless a special 
declaration of value has been made. He 
is also liable for the loss or damage of 
objects of which the passenger himself 
takes charge up to a limit of 5,000 francs 
per passenger. He is also liable to pay 
damages for delay. 

Actions for damages must be brought 
at the option of the plaintiff in the terri- 
tory of one of the signatories to the 
convention at one of the following four 
places: 

(i) Where the carrier is ordinarily 

resident; or 

(ii) has his principal place of business; 

or 

(iii) has an establishment at which the 

contract was made; or 

(iv) at the place of destination. 

Aircraft.—This word means craft of 
every kind which are capable of remain- 
ing in the air for a reasonable time 
without falling to the ground, irrespective 
of whether they have means of propulsion 
orno. Thus balloons, kites, gliders, para- 
chutes, are as much aircraft as aero- 
planes, seaplanes and airships. The 
obvious and principal classification of 
aircraft is into two types, state and 
private, aircraft used for official and 
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military purposes on the one hand, and 
aircraft used for private and civil aviation 
on the other. 

All aircraft must be registered and 
must carry a nationality mark and such 
other markings as may be prescribed. 
No aircraft may fly unless it is certified 
as airworthy. Certificates are granted by 
the Air Minister, and applications should 
be made as in the case of registration, 
stating the purpose of employment of the 
aircraft, and stating the required details. 
The certificate is only valid for the stated 
period, but is renewable. Flying trials by 
an Official pilot have to be made, and 
other stringent conditions complied with 
before the certificate will be granted. All 
aircraft of a public transport nature must 
be inspected and certified fit for flight 
within twenty-four hours of each and 
every trip, thus ensuring that an aircraft 
which has once been certified as air- 
worthy shall not subsequently lose that 
airworthiness. 

Every aircraft engaged in international 
aviation has to carry certain documents. 
These are: certificate of registration, 
certificate of airworthiness, certificates of 
competency, licences of the crew, and a 
log book, in which entries of the times 
and occurrences of each journey must be 
made in ink. A wireless licence must be 
carried, a list of names of the passengers, 
their passports and so forth, and in the 
case of British aircraft, a notice about 
smoking and the items making up the 
weight of the machine. 

Pilot’s Licence.—An applicant for a 
pilot’s licence must not pe under 17 years 
of age and must undergo a medical 
examination with particular reference to 
nervous stability. To obtain an A licence, 
without which no one may fly, except, of 
course, a candidate undergoing a test for 
this purpose, the would-be pilot has to 
satisfy three conditions. First, he has to 
pass a practical test in flying: next, a 
technical examination on the rules for 
air traffic, the regulations as to lights 
and signals and kindred subjects and, 
finally, he must show that he has done 
at least three hours’ solo flying in the 
year preceding his application for a 
licence. After the candidate has success- 
fully passed these tests, he is (on his 
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paying the prescribed fees) granted a 
private pilot’s licence, which must be 
renewed after twelve months. 

To obtain a B licence authorizing him 
to fly public transport aircraft and carry 
passengers or goods for hire, a candi- 
date must be between the ages of 19 and 
45, and must pass a preliminary and a 
special medical examination carried out 
by official doctors. He must then pass 
the usual A licence tests, and in addition 
perform other tests for night flying, 
forced landings, and so on. 

Rules of the Air.—The most im- 
portant rules regulating traffic in the air 
are as follows: 

(i) Taking Off.—Always take off up- 
wind. If no wind, in the direction in- 
dicated by the landing T. Leave machines 
on the ground on your left. Do not turn 
until you are 500 yards from the aero- 
drome. When turning, bear left. 

(ii) When flying by compass along an 
air traffic route, keep the line 500 yards 
on your left. When following a line of land 
marks, keep it 300 yards on yourleft. When 
crossing such a line, do so as fast and as 
high as possible, and at right angles. 

(iii) Proceed with caution in fog. En- 
deavour to make yourself visible. 

(iv) If you are taxi-ing on water you 
are considered a steam vessel, and must 
observe all the ordinary maritime rules. 

(v) Flying machines must always give 


.B.C.—The British Broadcasting 
B Corporation is a Body incorpor- 

ated by Royal Charter in 1926, and 
it consists of a Chairman and Governors 
appointed by the Government. It was 
formed for the purpose of “‘carrying ona 
Broadcasting Service within the United 
Kingdom...” and it is expressly prohib- 
ited from opening negotiations of any 
kind with the Dominions or foreign gov- 
ernments except with the consent of the 
Postmaster-General. This Government 
Minister, and through him Parliament, is 
really the controlling authority on all 
questions except day-to-day administra- 
tion; for the Postmaster-General has a 
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way to airships and balloons, and air- 
ships to balloons, the more mobile giving 
way to the less mobile. 

(vi) Never cross ahead of aircraft to 
which you are required to give way. 

(vii) Overtake on the Right. Do not 
pass by diving. 

(viii) If you are crossing the course of 
another aircraft, give way if he is on your 
right, otherwise keep on. 

(ix) If you are meeting end on, Keep 
to the Right. 

(x) Give way to anyone about to land. 

(xi) When landing, land upwind. 

Customs.—The usual customs formal- 
ities must be observed as in any other 
form of transit and no pilot may leave 
Great Britain without authority in the 
shape of a clearance form duly signed by - 
the Customs Officer. : 

AWARD.—An award in an arbitra- 
tion is the decision or judgment of an 
arbitrator or arbitrators upon the 
matters submitted to them. An award is 
final and conclusive, that is to say, there 
is no right of appeal from an award and 
the parties are debarred from litigating 
upon the same subject matter. If it is 
contended that the arbitrator acted ultra 
vires or has committed misconduct an 
application may be made to the High 
Court to set aside the award. An award 
is enforceable in the same way as though 
it were a judgment of the Court. 


complete monopoly of all wireless com- 
munications, broadcasting and receiving 
stations within the United Kingdom, and 
it is only under a licence from him that 
the B.B.C. can operate at all. (See Post 
OFFICE; WIRELESS LICENCE.) 

B LICENCE.—This is one of the 
licences required by persons who use 
motor vehicles in their business for the 


carriage of goods. (See CARRIER’S 
LICENCE.) 
““B’? LIST.—When a company is 


being wound up and its shares are not 
all fully paid the liquidator prepares two 
lists of the shareholders who still owe 
money in respect of their shares. The 
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“A” list contains the names of those who 
are shareholders at the time of the 
winding-up, the “‘B” list consists of those 
who have ceased to be shareholders 
within the last year. (See WINDING-UP.) 

BABY-NURSING FOR REWARD. 
—By the Children Act, 1908, and the 
Children and Young Persons Act, 1933, 
it is provided that, where a person under- 
takes for reward the nursing and main- 
tenance of a child under the age of nine 
apart from its parents, or where it has 
no parents, he shall give notice in writing 
to the local authority: (i) where it is 
the first child he proposes to receive in 
the dwelling occupied for the purpose, 
not less than seven days before he 
receives the child; or (ii) in any other case 
not less than forty-eight hours before he 
receives it. 

If a person already looks after a child, 
but without remuneration, and then sub- 
sequently agrees to accept remuneration, 
he must give notice of such agreement 
within forty-eight hours after making it. 
A child may be received in an emergency 
without notice being given beforehand, 
if it is given within 12 hours thereafter. 

On the complaint of the local 
authority, a Magistrates’ Court may 
order the infant to be removed to a place 
of safety if it appears that the child is 
kept or is about to be received (i) in 
overcrowded, dangerous or insanitary 
premises; or (ii) by a person who, by 
reason of old age, infirmity, ill-health, 
ignorance, negligence, inebriety, im- 
morality or criminal conduct, or for any 
other reason, is unfit to have care of it; 
or (iii) in an environment which is detri- 
mental to it. 

Under the Nurseries and Child- 
Minders Regulation Act, 1948, local 
authorities must keep registers of (1) 
premises (other than those wholly or 
mainly used as private dwellings) where 
children under 15 are looked after for 
the day or a substantial part thereof, or 
for any longer period not exceeding six 
days; and (2) of persons who for reward 
receive more than two children under 
five to be looked after (penalty for 
Teceiving children in non-registered 
premises £25 fine). Any applicant 
aggrieved by the authority’s refusal to 
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register his premises may appeal to the 
magistrates. Registered premises are 
open to inspection. 

Children under the care of a local 
authority under the provisions of the 
Children Act, 1948, may be boarded out 
by the authority in approved households 
of persons of the same religious per- 
suasion as the children. Special boarding- 
out regulations to cover such children 
were to be issued. 

BAILMENTS.—When goods which 
belong to one person are not ih his 
possession but with his consent are in the 
possession of another, the transaction is 
said to be a bailment, the person to 
whom the goods belong being called the 
bailor and the person in whose posses- 
sion they are being called the bailee. A 
bailment will arise in a great many of 
the contracts entered into in ordinary 
business, e.g. handing goods over to a 
person to retain on hire-purchase, and 
the duty of the bailor and bailee as to 
the goods will depend on the nature and 
purposes of the particular bailment. 
There are various kinds of bailment: 

1. Deposit: when goods are given to 
the bailee for safe custody either for 
reward or without payment. When the 
bailment is gratuitous the bailee will 
be liable for any damage to, or loss of, 
the goods only if he is grossly negligent 
or wilfully injures the goods. 

If the bailment is for reward the bailee 
must look after the goods with reason- 
able care, but will not be liable if they 
are damaged or stolen without any fault 
of his. The bailee cannot use any goods 
which have been deposited with him, 
and if he does so will be liable for any 
loss or damage that may ensue even with- 
out any negligence on his part. He must 
hand back the goods on demand. 

In most cases where the bailment is for 
reward there will be some special con- 
tract entered into with terms which lay 
down the liability of the parties, and in 
such a case the parties may, for example, 
provide that the bailee may be liable for 
any loss, or on the other hand that he 
shall not be liable for loss however 
caused. These special terms may be 
either written or printed on the contract 
itself or on some other document handed 
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to the bailor at the time of the contract, 
e.g. a railway cloakroom ticket; or they 
may be contained in some other docu- 
ment to which the bailor’s attention 
is directed, or which is brought to his 
notice at the time of the bailment. 

In the case of railway cloakroom 
tickets it is usually provided that the 
Railway Executive shall not be liable for 
any articles over £5 in value unless some 
extra charge is paid, and it is for the 
passenger to offer to pay the extra 
charge, not for the railway employee to 
demand it. 

2. Commodatum. This arises where 
goods are left with a friend gratuitously 
in order that he may use them, and is 
distinguished from deposit by the fact 
that it is for the benefit of the friend the 
bailee, and not of the bailor. Accord- 
ingly the bailee is here liable for even the 
smallest degree of negligence. He is not 
responsible for reasonable wear and 
tear and he is not liable if the goods are 
stolen, so long as he has not by his care- 
lessness in any way contributed to the 
theft, e.g. as by leaving open the door of 
the garage. 

The lender is himself under some duty 
to the person who is borrowing and must 
tell him of any defects of which he 
actually knows in the article which has 
been lent. 

3. Hire.—This is the same contract as 
the last with this difference, that the 
bailee is here paying something for the 
use of the goods whereas in the last case 
he was using them for nothing. (See 
Hire.) 

4. Pledge.—This is when goods are 
delivered to someone in security for a 
debt. The leader is entitled, if the money 
is not paid, to sell the goods and pay him- 
self what is due to him out of the proceeds 
of sale. Very special rules apply to this 
contract when it is entered into with a 
pawnbroker (see PAWNBROKER). 

The pledgee must take reasonable care 
of the goods and cannot use them except 
possibly in cases where they will not 
depreciate through use, ¢.g. jewellery 
which may be worn; but if the goods are 
lost while being used in this way even 
without the fault of the pledgee, e.g. are 
stolen, he will be liable, although he 
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would not be liable if they were stolen 
while not in use. 

This contract of pawn or pledge must 
be distinguished from a mortgage, in 
which the goods which are used as 
security for the debt remain in the pos- 
session of the debtor. Such a transaction 
must be entered into under a bill of sale 
(q.v.). If the transaction is not to be 
carried out by a bill of sale, the posses- 
sion of the goods must be given to the 
pledgee, otherwise the security will be 
of no effect. 

When goods are delivered to some 
person who is to do something to them 
for which he is to receive money, the 
duty of the bailee will depend on the 
exact nature of what he has to do. Thus, 
if the goods are to be carried, the bailee 
may be a common carrier and will be 
under the most severe obligations (see 
COMMON CARRIER). If, however, the 
bailee has to do something to the goods 
other than carry them, e.g. to wash them 
as when the goods are sent to the laundry, 
he is bound to use only ordinary reason- 
able care. 

5. Mandatum.—This is the same con- 
tract as the last except that the bailee is 
not paid anything for doing what he has 
got to do to the goods. Here he will not 
be liable unless he is grossly negligent, 
as the bailment is for the benefit of the 
bailor. 

If a bailee fraudulently does anything 
to the goods which is contrary to the 
terms of the bailment in such a way as 
to show that he intends to deprive the 
bailor of the goods permanently, e.g. if 
he himself sells them or pledges them, 
he will be guilty of theft. (See BILL OF 
SALE; COMMON CARRIER; Hire; HIRE- 
PURCHASE; INTERPLEADER; PAWN- 
BROKER; RAILWAY CLOAKROOM.) 

BAILIFF.—The most common use of 
this term is to denote a person who dis- 
trains for rent on behalf of a landlord. 
Every bailiff must hold a certificate from 
a County Court Judge, and if he levies a 
distress without this certificate he is liable 
to a fine and also to pay damages to the 
person whose goods have been taken. 

The word is also applied to the officers 
of the County Court whose duty it is to 
serve all summonses and orders, and 
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execute all warrants, precepis and writs 
issued out of the County Court. They 
act under the high bailiff, who is in most 
cases the registrar of the Court. They 
are appointed by the Lord Chancellor. 
The term is also applied to persons 
who act as agents for a landowner in 
looking after his estate. They are usually 
known as farm bailiffs. (See Distress.) 
BAKEHOUSES.—No room which is 
so situated that the surface of the floor 
is more than three feet below the surface 
of the adjoining footway may be used as 
a bakehouse, unless it was being so used 
on 17 August, 1901, and has been 
certified by the local council as suitable 
for a bakehouse; no ashpit or W.C. may 
be placed in a building used as a bake- 
house in such a way that it is in direct 
communication with the bakehouse. 
Underground rooms must not be used 
as bakehouses. If any adulterant is found 
in a bakehouse the occupier is guilty of 
an offence, unless he proves that the 
substance was not intended to be used 
in the baking of bread for sale. 
BANK.—The largest banks in Great 
Britain, now known as.the “Big Five,” 
are: Barclays Bank, Lloyds Bank, 
National Provincial Bank, Midland 
Bank, Westminster Bank. All these are 
limited companies registered under the 
Companies Act. There are, however, 
still in existence certain banks consisting 
of partners without any limited liability, 
but it is not now possible for more than 
ten persons to carry on the business of 
banking unless they are registered as 
a Company under the Companies Act. 
The Bank must honour cheques.—One 
of the most important duties of banks 
is to pay out money on cheques signed 
by persons who are customers of the 
bank. The bank must be careful to 
honour any cheque so long as there is 
any money in ‘the customer’s account to 
meet it, and if a cheque is dishonoured 
while there is money in the account, or 
while the bank has agreed to allow the 
customer to overdraw to a certain 
amount, the bank will have to pay heavy 
damages to the customer. A bank must 
not pay a cheque which has been stopped 
by the customer or after they have had 
notice of the customer’s death. The 
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banker’s authority to pay cheques on 
behalf of his customer will also cease if 
he has received notice of a petition being 
presented to make the customer bank- 
rupt, or if a receiving order in bankruptcy 
has been made whether the bank has 
notice of it or not. 

Forged Cheques.—A bank is supposed 
to know the signature of the customer, 
and if it pays out a cheque on a signature 
which is forged it cannot charge the 
amount to the customer. 

Bank References.—Enquiries are fre- 
quently made of banks as to the credit 
of customers. The bank is bound to keep 
secret the state of its customer’s account 
and so must‘not disclose any informa- 
tion about it unless it first obtains the 
customer’s consent. There is a recognized 
exception to this in cases where the bank 
is required to disclose information under 
legal compulsion, e.g. in evidence in a 
Court of law, or where there is a duty to 
the public to disclose, or where the 
interests of the bank require disclosure, 
e.g. where the bank are suing a customer 
for money owed to them on an over- 
draft. 

BANK OF ENGLAND ACT, 1946.— 
Under this statute the Bank of England 
was nationalized and passed under the 
control of the governor, deputy governor, 
and a court of directors appointed by the 
Government. The Treasury may give 
such directions to the Bank as they think 
necessary in the public interest, but 
subject to such directions the court of 
directors manage the affairs of the Bank. 
The whole of the Bank stock existing on 
the Act coming into operation was trans- 
ferred to the Treasury which in exchange 
issued an equivalent amount of Govern- 
ment 3 per cent Stock to the holders; so 
that the sum payable annually by way 
of interest equalled the average gross 
dividend declared in the twenty years 
preceding 31 March, 1945, upon the 
amount of stock which each holder held 
on the day the Act came into operation. 

BANKRUPTCY.—Bankruptcy is the 
method by which a debtor may be re- 
leased from all his debts on condition 
that he surrenders all his property to be 
divided fairly among his creditors. There 
are thus two principles involved. The 
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first is that a person should not be com- 
pelled to continue burdened by debts 
which he is unable to pay, but by be- 
coming bankrupt should be able to be 
relieved of them for all time. The second 
principle is that in return for this 
privilege a debtor is required to give up 
all his property and to do nothing to 
prevent it from being fairly divided 
among his various creditors. 

Any dealings by the debtor with his 
property before his bankruptcy, which 
indicate that he is giving it away to other 
persons in expectation of going bank- 
rupt so that these persons may use it for 
his benefit, is a fraudulent conveyance 
(g.v.). Further, if the debtor has put one 
creditor in a better position than the 
others, either by paying him a debt due 
or giving him some security for a debt 
which is already due with the intention 
of preferring him, the transaction will 
also be regarded as a fraudulent prefer- 
ence, and the creditor will be required to 
return the money or give up the security. 

Who may be Bankrupt.—At one time 
a married woman could only be made 
bankrupt if she carried on business or 
was judicially separated, but since 1934 
she has been treated in all respects as if 
she were a single woman and is liable 
under the law of bankruptcy. A Company 
registered under the Companies Act 
may not be made bankrupt, but must 
be wound up under the provisions of 
the Companies Act. (See WINDING-UP.) 
Lunatics and infants also cannot be 
made bankrupt. 

How a Debtor is made Bankrupt. 
Acts of Bankruptcy.—A man may be 
made bankrupt either by his creditors or 
by reason of steps taken by himself. 
Bankruptcy is brought about only by an 
order of the Court, called an Adjudica- 
tion Order (q.v.), under which the Court 
“adjudges” the debtor bankrupt, and 
this order is obtained on a petition being 
presented either by the creditors or by 
the debtor himself. A debtor may at any 
time petition to have himself made bank- 
rupt, but where a creditor wishes to make 
a debtor bankrupt he must prove certain 
facts. First it is necessary that the 
debtor should have committed some act 
of bankruptcy (q.v.). Mere insolvency, 
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that is, the inability to pay one’s debts as 
they fall due, is not of itself an act of 
bankruptcy, although it is present in 
most acts of bankruptcy. The most 
common act of bankruptcy is the failure 
to comply with a bankruptcy notice 
(q.v.), that is, a notice requiring the 
debtor within 7 days to pay some money 
which is due by him to a creditor on a 
judgment of the Court which the creditor 
has obtained. (For other acts of bank- 
ruptcy, see AcT OF BANKRUPTCY.) 

A Creditor’s Petition.—The petition 
may be presented by the creditor who has 
served the actual bankruptcy notice or 
by any other creditor within 3 months 
of the failure to comply with the bank- 
ruptcy notice or of the commission of 
any act of bankruptcy. Although a bank- 
ruptcy notice may be served for any 
amount, no creditor can present a 
petition unless the debtor owes to him 
at least £50, but if his debt is less than 
that amount he may find other creditors 
willing to join with him in order to bring 
the total amount of debts up to £50. 

Receiving Order.—If the petition is not 
dismissed, a receiving order will be made. 
This is an intermediate order in the 
process in making a man bankrupt, and 
does not deprive a debtor of the owner- 
ship of his property or enable the 
creditors to have it divided or sold for 
their benefit. That is done later by the 
adjudication order. The receiving order 
is merely of a protective nature and takes 
the property out of the control of the 
debtor, placing it under the charge of the 
Official Receiver and so preserving it, by 
preventing the debtor from dealing with 
it or any creditors from seizing any part 
of it by legal process, e.g. execution. 
When the debtor is finally adjudicated 
bankrupt, the property is taken by his. 
trustee in bankruptcy and sold and 
divided among his creditors. (See TRUSTEE 
IN BANKRUPTCY.) If the receiving order 
is rescinded—i.e. cancelled—before an 
adjudication order has been made, the 
debtor is once more allowed to control 
his property and bankruptcy proceedings. 
against him are at an end. 

Petition by Debtor.—A debtor who 
wishes to file a petition in order to make 
himself bankrupt has to fill up the 


BANKRUPTCY 


prescribed form. The petition must be 
attested before a Solicitor or Justice of 
the Peace, or the Official Receiver or 
Registrar of the Court. The debtor 
must deposit with the Official Receiver 
the sum of £5. 

Statement of Affairs.—So soon as the 
receiving order has been made the 
debtor must make out and send to the 
Official Receiver a statement of affairs 
(q.v.). This shows the debtor’s property 
and debts, and the names, residences and 
occupations of his creditors and any 
securities which they hold for their debts 
—e.g. mortgages or pledges—and is 
intended as a first step in ascertaining 
the exact financial position of the 
debtor. 

Meeting of Creditors—Composition.— 
Next it is necessary for the creditors, for 
whose benefit all these proceedings are 
being taken, to hold their first meeting. 
This is a very important meeting for at 
it the debtor may bring forward some 
proposal for the payment of his debts, 
either by paying so much in the £, or by 
paying a lump sum to be divided among 
the creditors—i.e. a ~composition or 
scheme of arrangement. The creditors 
may be prepared to accept this proposal 
instead of making the debtor bankrupt. 
The meeting is held within a fortnight of 
the receiving order, and in the meantime 
the Official Receiver has considered the 
statement of ,affairs filed by the debtor 
and makes a report as to what he con- 
siders to have been the causes of the 
debtor’s failure. At the meeting the 
creditors will consider any composition 
or scheme of arrangement proposed by 
the debtor, and, if a majority in number 
of them and three-fourths in value (cal- 
culated on their debts) approve of the 
proposal and it is later sanctioned by the 
Court, the non-consenting creditors will 
also be bound, and the bankruptcy 
proceedings will be put an end to and 
the receiving order rescinded. 

Appointment of Trustee.—If the bank- 
ruptcy proceedings continue, the creditors 
at their meeting will appoint a trustee 
(see TRUSTEE IN BANKRUPTCY) whose 
duty it will be to collect, and divide the 
debtor’s property, and they may, if they 


please, also appoint a committee of 
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inspection consisting of members of their 
own number to assist the trustee. 

Public Examination.—In order to en- 
able the creditors to make sure that they 
have got all the debtor’s property, the 
debtor must submit to a public examina- 
tion. He must there answer on oath all 
questions he may be asked by the 
Trustee, Official Receiver or any creditor 
even although his answers may tend to 
show that he has been guilty of some 
crime. When the examination is at an 
end the Court formally declares the 
examination concluded, but it cannot 
make this order until the creditors have 
held their first meeting. 

Adjudication Order.—If a proposal for 
a composition is not accepted at the first 
meeting as indicated above, the almost 
inevitable consequence is that the debtor 
will be adjudicated bankrupt by an 
adjudication order being made, for the 
law does not like persons to have receiy- 
ing orders made against them without 
full bankruptcy proceedings being taken, 
or else the receiving order being rescinded. 
Therefore, unless the creditors positively 
accept a composition or scheme within 
14 days after the conclusion of the public 
examination, the adjudication order will 
be made. The adjudication order for the 
first time takes away from the debtor the 
ownership of all his property and vests 
it in the trustee in bankruptcy. 

Annulment of Adjudication Order.— 
It is still possible, however, for the 
creditors to accept a composition or 
scheme and if this is done the adjudica- 
tion order will be annulled. As in the 
case of a composition or scheme before 
the adjudication order, the scheme must 
be approved by a majority in number and 
three-fourths in value of all creditors who 
have proved their debts and must be 
santioned by the Court. The adjudication 
order may also be annulled if it is proved 
that the debts have been paid in full. 

Disqualifications of a Bankrupt.—As 
soon as a man is adjudicated bankrupt 
certain disqualifications attach to him. 
These are not now of great importance 
but an undischarged bankrupt is usually 
unable to hold public office as a justice 
of the peace or councillor. The most 
important provision is the one which 
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imposes a penalty on an undischarged 
bankrupt who acts as a director or takes 
any part in the management of a com- 
pany registered under the Companies 
Act, except with leave of the Court. 

Discharge.—The debtor is entitled to 
apply for his discharge as soon as the 
public examination has been concluded. 
The effect of the discharge is that he is 
free from all debts which could have been 
proved in the bankruptcy, but before 
making an order the Court considers a 
report on the debtor and his affairs 
which the Official Receiver makes, and 
may either grant a discharge, or refuse 
it, or suspend it for a specified time, 
or make it a condition of the discharge 
that the debtor shall pay some money 
to the trustee out of his future earnings. 

In the following cases the Court has 
not power to grant immediate discharge. 

1. Where the debtor’s assets are not 
10/- in the £ of his debts; 

2. Where he has not kept proper 
account books for 3 years before the 
bankruptcy; 

3. Where he has traded when he 
knew he was insolvent, or contracted a 
debt without a reasonable expectation 
of being able to pay it; 

4. Where he has not accounted satis- 
factorily for loss of his assets; 

5. Where he has been speculating, or 
gambling, or living extravagantly, or has 
neglected his business; 

6. Where he has indulged in frivolous 
litigation; 

7. Where he has preferred a creditor 
within 3 months before the receiving 
order; 

8. Where he has previously been bank- 
rupt or made a composition with his 
creditors; 

9. Where he has been guilty of fraud 
or of fraudulent breach of trust. 

Other grounds on which the discharge 
may be refused or suspended are where 
a debtor has before his marriage made a 
marriage settlement, at a time when he 
could not have paid his debts without 
the property which he has disposed of in 
the settlement. 

Certificate of Misfortune.—The dis- 
charge may in certain cases be granted 
with a certificate to the effect that the 
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bankruptcy was caused by misfortune 
without any misconduct on the part of 
the debtor. The advantage of this certifi- 
cate is that the disqualifications (which 
in some cases continue for five years 
after the discharge) are removed. 

Effect of Discharge.—It is by his dis- 
charge that the debtor is finally released 
from his debts. Until the discharge is 
given he is still liable for debts which 
could be proved in his bankruptcy, and 
therefore, if he acquires any property 
before he is discharged, his trustee may 
seize it and use it for the benefit of the 
creditors. Thus, if before his discharge 
the debtor receives a legacy, the trustee 
may claim it. The same principle applies 
to all profits made by the debtor in any 
business but not to earnings which are 
in the nature of wages, for these cannot 
be taken by the trustee unless he obtains 
a special order from the Court. If a 
debtor has obtained credit, his new 
creditors may make him bankrupt a 
second time, and then the trustee in the 
first bankruptcy will be entitled to claim 
in the second bankruptcy as a creditor 
in respect of the debts, provable in the 
first bankruptcy, which have not been 
discharged. The ‘persons who have be- 
come creditors since the first bankruptcy 
will also claim, and the property which 
the debtor has obtained since his first 
bankruptcy will be divided. 

Once, however, the debtor has got his 
discharge the trustee in his prior bank- 
ruptcy has no claim upon him. The debts 
from which he will be released by his 
discharge will be all those which could 
have been proved in his bankruptcy with 
certain exceptions. He will not be re- 
leased from debts which could not have 
been proved in the bankruptcy, namely, 
from: (1) claims for unliquidated damages 
by reason of contract or for negligence 
(e.g. arising out of a motor car accident); 
(2) alimony awarded to a wife; and (3) 
debts due to the Crown. * 

Bankruptcy Offences.—There are a 
very great many acts which, if done by a 
debtor who becomes bankrupt, are re- 
garded as crimes making him liable to 
fine or imprisonment. The most im- 
portant of them is probably that which 
makes it an offence for a person not to 
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keep proper books of his trade or business 
during the period of 2 years prior to the 
presentation of a petition against him. 
It is also an offence for an undischarged 
bankrupt to obtain credit for more than 
£10 without disclosing the fact that he is 
a bankrupt. Generally any failure of the 
bankrupt to do everything in his power 
to assist the trustee in recovering all the 
property to which he was entitled, 
whether the failure consists in removing 
the property or altering or destroying 
books, is a bankruptcy offence. A debtor 
who within two years before the present- 
ation of a petition has contributed to his 
insolvency by gambling or by rash specu- 
lation unconnected with his business, or 
who has lost any part of his property by 
gambling or speculation between the 
date of the presentation of the petition 
and the receiving order, is also guilty of 
a crime. 

In addition to those acts which are 
criminal offences there are many acts 
which, although they may not make a 
debtor liable to fine or imprisonment, 
may yet be regarded as offences in that 
they will be taken into account when he 
applies for his discharge, and may 
prevent his discharge:being granted. 

Small Bankruptcy.—In cases when the 
debtor’s property is not likely to exceed 
£300 the estate may be administered as a 
“small bankruptcy.’ In such a case the 
proceedings are generally simplified with 
a view to saving expense. There is thus 
no committee of inspection and the 
Official Receiver acts as trustee. 

The effects of bankruptcy may also be 
produced by means of an administration 
order (q.v.) in a County Court, but this 
is limited to cases where the total debts 
do not exceed £50. Further, where an 
application is made on a judgment 
Summons for a committal order—i.e. to 
send a debtor to prison because he will 
not pay his debts—the Court has power 
with the consent of the creditor instead 
of making the committal order to make 
a receiving order against the debtor. The 
bankruptcy proceedings will follow their 
ordinary course. (See ADMINISTRATION 
ORDER; TRUSTEE IN BANKRUPTCY.) 

BANKRUPTCY NOTICE.—A bank- 
ruptcy notice is a formal document 
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issued by the Court at the request of a 
creditor who has sued his debtor for 
some money and has obtained a judg- 
ment against him. The creditor serves 
the bankruptcy notice upon the debtor 
and in it the debtor is required to pay | 
the amount specified in the notice within 
7 days. If the debtor fails to do this he 
has committed an act of bankruptcy 
(q.v.) and not only the creditor who has 
served the notice but any creditor to 
whom the debtor owes £50 (see BANK- 
RUPTCY) may, within 3 months of the 
date of the failure to comply with the 
notice, present a petition to the Court 
asking the Court to make the debtor a 
bankrupt. 

BANKRUPTCY (SCOTS LAW).— 
The term bankruptcy has no precise 
technical meaning in Scots Law. When 
a person is said to have been ‘‘made 
bankrupt,” as the popular expression 
goes, technically he has been seques- 
trated. Sequestration is the process of 
law by which a debtor’s estate (that is, 
his money, investments, goods, land and 
in general all his belongings) is taken by 
a trustee in bankruptcy under the 
authority of the Court and administered 
by the trustee on behalf of the general 
body of creditors to whom the estate is 
ultimately distributed in satisfaction of 
their debts. 

Sequestration is put into operation by 
a decree of the Court. The debtor him-’ 
self may apply to the Court for sequestra- ° 
tion provided his application is con- 
curred in by one or more creditors whose 
debts amount in total to at least £50. 
But one or more creditors to this amount 
may themselves apply without the 
debtor’s concurrence provided they 
apply within four months of the com- 
mencement of what is called notour 
bankruptcy. Notour bankruptcy occurs 
when a person is unable or unwilling to 
meet his current debts as they fall due, no 
matter whether his total assets are greater 
than his total liabilities, and in addition 
has had a decree of Court made against 
him for payment of a sum of money. 

When the Court makes its decree 
awarding sequestration it appoints a day 
for the creditors to meet and elect a 
Trustee in Bankruptcy. At this meeting 
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three commissioners are also elected, 
their duties being to act as advisers to 
the Trustee and to audit his accounts. 
The election of the trustee is later con- 
firmed by the Court which at the same 
time issues what is called an Act and 
Warrant vesting all the bankrupt’s estate 
in the Trustee and giving him authority 
to recover any property due to the bank- 
rupt. To aid the Trustee in his duty of 
gathering in and realising all the bank- 
rupt’s assets for division amongst the 
creditors it is provided that the bankrupt 
must lay before the first meeting of 
creditors a statement of his affairs and 
must submit to public examination on 
a date fixed by the Court. The bankrupt’s 
wife, family, clerks, servants and solici- 
tors may also be examined if the Court 
so requires. The purpose of the examina- 
tion is to ascertain what the bankrupt’s 
estate consists of, where it is, what he 
has done with it and whether he has con- 
cealed anything. Every four months the 
Trustee must make up an account of the 
state of the bankrupt’s affairs, then the 
commissioners decide whether to pay a 
dividend to the creditors, this procedure 
being repeated until all the assets are 
distributed. 

Position of Undischarged Bankrupt.— 
The ultimate aim of the bankrupt is to 
obtain a discharge, but pending that his 
position as an undischarged bankrupt is 
to be considered. The creditors may 
allow him out of the assets a sum not 
exceeding £3 3s. per week for mainten- 
ance. The bankrupt is not prevented 
from carrying on business while still 
undischarged but it is a criminal offence 
for him to obtain credit from anyone to 
the extent of £10 or more without dis- 
closing to that person that he is an 
undischarged bankrupt Moreover, the 
Trustee would be entitled to take over 
any profits made by the bankrupt so far 
as in excess of a reasonable living allow- 
ance. 

The undischarged bankrupt is likewise 
barred from holding certain public pos- 
itions, e.g. Member of Parliament, town or 
county councillor or justice of the peace. 

Discharge of Bankrupt.—There are two 
ways in which the bankrupt may obtain 
his discharge. The first is by private 
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agreement between him and his creditors, 
approved by the Court. The second is by 
the bankrupt applying to the Court for 
discharge; this he may do at any time 
after his public examination, but if he 
does it within two years of sequestration 
he must have the concurrence of a 
majority of the creditors. It is entirely 
in the discretion of the Court whether to 
grant a discharge, but if a dividend of 
at least five shillings in the pound has 
not been paid and the bankrupt is 
deemed responsible for the failure to pay 
that amount then the Court is bound to 
refuse a discharge. 

Summary Sequestration.—This is a 
simpler and cheaper form of sequestra- 
tion which may be used when the debtor’s 
assets do not exceed £300. In summary 
sequestration the debtor can himself 
petition for sequestration without the 
concurrence of creditors. 

Trust Deed for Creditors.—These 
trust deeds are private arrangements 
between a debtor and his creditors, but 
since they are closely connected with the 
law of bankruptcy it is appropriate to 
consider them here. The usual arrange- 
ment is that the debtor, being unable 
to meet his debts in full, privately agrees 
with his creditors to transfer his estate to 
an agreed Trustee who is to realize it 
and use the proceeds as far as possible 
in satisfaction of the claims of the various 
creditors. 

Such an arrangement has the advantage 
that it is less expensive than official 
sequestration and does not give occasion 
for so much publicity. Its weakness is, 
however, that unless every one of the 
creditors comes into the arrangement it 
is not completely effective, for any 
creditor who stays out of the arrange- 
ment is entitled to take official seques- 
tration proceedings, the consequence 
of which would be that the trust 
deed would be made null and of no 


effect, and all the debtor’s assets 
would be transferred to the trustee in 
bankruptcy. 


BANNS.—See MARRIAGE. 

BAR.—The Bar of England is an 
ancient institution going back to the 
Middle Ages. It is the term applied to 
the body of barristers. The right of 
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audience in all the higher Courts is 
exclusively confined to members of the 
Bar. (See BARRISTERS.) 

BARRATOR.—This is an _ archaic 
term meaning a person who stirs up 
trouble and brings, or causes to be 
brought, unnecessary actions in the 
Courts. A person who does this is said 
to be guilty of “barratry.” This is a 
crime punishable with imprisonment. 
In order to secure a conviction for this 
offence it is necessary to prove that the 
accused person ‘“‘habitually moves, ex- 
cites, or maintains suits and quarrels.” 
In these days, however, prosecutions for 
this are extremely rare. (See CHAMPERTY; 
MAINTENANCE.) 

BARRATRY.—This is an old word 
used in charter parties and in policies 
of Marine Insurance and means some 
wilful act of the master or crew of a ship 
which causes loss to the owner or the 
charterer. Instances of barratrous acts 
would be attempts to scuttle the ship, or 
a mutiny. “Barratry of the master and 
mariners of a ship” is usually one of the 
perils from which the charterer exempts 
himself from liability..by his charter 
party. (See BILL oF LADING; CARRIAGE 
BY SEA; CHARTER PARTY.) 

BARRISTER.—A barrister is a person 
who has been called to the Bar. In 
England no person may plead the cause 
of another in the High Court except a 
barrister. This restriction applies also at 
most Quarter Sessions and certain other 
Courts. A barrister who is called within 
the bar becomes a King’s Counsellor 
and wears a silk gown. He is appointed 
a K.C. on the recommendation of the 
Lord Chancellor. 

A barrister cannot in cases which are 
likely to end in Court receive instructions 
from any persons save through a 
solicitor; a solicitor is said to instruct 
counsel and to act as an intermediary 
between the client and the barrister. A 
barrister is paid for his services by means 
of a fee paid him by the solicitor, and the 
solicitor of course charges the client for 
the fee so paid. A barrister cannot sue 
if his fee is not paid, and he cannot be 
sued for negligence in the conduct of a 
case. 

BASTARDY.—A bastard is the child 
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of persons not joined in lawful wedlock. 
(see ILLEGITIMATE CHILDREN.) But a 
person born a bastard may subsequently 
become legitimate (see LEGITIMATION). 
A bastard is regarded in law as having 
no natural relationship with any person 
except his mother, and, as a result, is 
incapable of succeeding to the property 
of any of his natural relations unless 
such property is left to him specifically. 
Thus, if his father or aunt dies intestate, 
he has no rights at all to the property 
they leave, and even if the father had 
bequeathed £50 to each of his “‘children,”’ 
the word “‘children’’ means, primarily, 
legitimate children. 

When the bastard himself dies in- 
testate, only his mother, wife and 
descendants are entitled to succeed to 
his estate, and if they are all dead, his 
property will go to the Crown. The rights 
of succession as between the bastard and 
his mother werecreatedin 1926,andapply 
only in cases of deaths occurring since 
1 January, 1927; and, in any case, the 
bastard can succeed to his mother’s 
property on her intestacy only if she dies 
leaving no legitimate issue. When there 
are no children the wife of a bastard has 
only a life interest in his intestate estate, 
and when she dies the property will pass 
either to the bastard’s mother, or, if she 
be dead, to the Crown. 

A bastard has no surname until he has 
acquired one by reputation. He usually 
takes his mother’s, but there is nothing 
to prevent his taking his father’s. He 
may, of course, be christened like any 
other child. When his birth is registered, 
the father’s name is not to be entered in 
the register except at the joint request 
of the mother and father, who then sign 
the register together. 

The obligation to maintain a bastard 
falls on the mother, and continues until 
he is sixteen years old. Her consent is 
required for the adoption of the child or 
to its marriage so long as it is under 
twenty-one. The mother must see to the 
education of the child; she has the right 
to choose its religion; she may appoint 
guardians by deed or will to act after her 
death. (See ADOPTION.) 

The father himself, on the other hand, 
has no duties to the child unless they are 
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subsequently imposed upon him; such 
duties may arise (i) by an affiliation order 
being made against him (see AFFILIATION 
ORDER); or (ii) by his entering into a 
contract with the mother to contribute 
towards the child’s maintenance; or (iii) 
by an order being made for the father to 
contribute to the expenses of mainten- 
ance at an institution of a child under 
twenty-one who is mentally defective; 
or (iv) by an order being made for the 
father to contribute to the expenses of 
maintenance of a youthful offender; or 
(v) by the father obtaining an adoption 
order (see ADOPTION). 

The husband of a woman is always 
bound to maintain her illegitimate 
children if they were born before he 
married her, until they attain sixteen or 
until the mother dies, whichever be the 
earlier. (See AFFILIATION ORDERS; ILLE- 
GITIMATE CHILDREN.) 

BATTERY.—A battery is the unlaw- 
ful beating of a person. The expression 
“beating” in law means any striking or 
even hostile touching of another or his 
clothes. The term “‘assault”’ is often used 
to include a battery, though strictly, 
assault is the offering of the violence and 
the battery is the actual violence. A 
battery is both a crime and a civil wrong. 
The injured party can seek redress for a 
battery in the same way as in an assault. 
Self defence is a good defence to a charge 
of battery. (See ASSAULT.) 

BEER.—The word beer includes ale, 
porter, spruce beer, black beer and any 
other description of beer containing 
alcohol. 

All beers are intoxicating liquors and 
so an excise licence is required before 
any of them can be sold by retail. A 
justice’s licence will also be required 
where it is desired to sell beer for con- 
sumption on the premises, and occasion- 
ally even when it is desired to sell it for 
consumption off the premises. (See 
INTOXICATING Liquor.) If beer only is 
to be sold the best course is to procure 
a beerhouse licence. This permits the 
holder to sell both beer and cider for 
consumption either on or off the 
premises. 

BEERHOUSE.—This is the name 
given to a house licensed only for the 
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sale by retail of beer and cider for con- 
sumption on or off the premises. (See 
INTOXICATING LIQUOR; PUBLIC Houses.) 

BEGGING.—Begging in any public 
place is an offence and a person found 
guilty of begging may be convicted as an 
“idle and disorderly person.’ It is also 
an offence punishable in the same way, 
on conviction, to encourage any child 
to beg. 

Anyone convicted as an idle and dis- 
orderly person may be sentenced to one 
month’s imprisonment or fined £5. A 
second conviction as an idle and dis- 
orderly person renders the offender 
punishable as “‘a rogue and vagabond,” 
and as such may be sentenced to 3 
months’ imprisonment or a fine not 
exceeding £25. A second conviction as a 
rogue and vagabond renders the offender 
punishable as ‘“‘an incorrigible rogue,” 
for which imprisonment up to one year 
may be inflicted. 

BENEFICE.—The term benefice has 
many different meanings in different 
Acts of Parliament. In its broadest sense, 
it means any ecclesiastical promotion or 
living, but usually it is defined to include 
rectories, vicarages, perpetual curacies 
and chapelries in the Church of England 
as distinct from “‘preferment” which in- 
cludes such high offices as arch- 
deaconries and bishoprics. No person 
may be admitted to any benefice until he 
has been ordained a priest. The right to 
present a priest to a benefice is often 
privately owned, and is known as an 
advowson (q.v.). The priest is admitted 
to his office by the Bishop by “‘ institution,” 
or, where the right to present belongs to 
the Bishop himself, by ‘“‘collation;” and 
he then becomes the incumbent or 
minister of the benefice. 

Loss of Benefices.—The incumbent 
loses his benefice in one of five ways: 
(i) by death; (ii) by resignation; (iii) by 
cession, i.e. by preferment or the taking 
of a new benefice of such a kind that he 
is not legally entitled to retain his 
original benefice (see PLURALITY); (iv) 
by exchange (see above); or (v) by 
deprivation. Deprivation may occur by 
reason of the incumbent’s having com- 
mitted an ecclesiastical offence, as a 
punishment for which he is deprived (see 
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CHURCH OF ENGLAND: Ecclesiastical 
Courts); or because he or some other 
person has been guilty of simony in con- 
nection with the benefice (see SIMONY); 
or because he was disqualified from 
holding the benefice (e.g. had not been 
ordained a priest), or had been deprived 
by an Ecclesiastical Court of the right 
ever again to hold a benefice. 

The Bishop is entitled to deprive a 
clergyman who has been found guilty of 
certain offences against morality by a 
lay Court. (See CLERGYMAN.) 

The Bishop has power to appoint a 
commission to enquire into the conduct 
of an incumbent in respect of his official 
duties, and if his duties have been in- 
adequately performed by reason of his 
negligence (i.e. not by reason of matters 
beyond his control) he may be deprived 
of his benefice; he may appeal from such 
deprivation to a Court consisting of the 
Archbishop and a Judge of the High 
Court. (See ADVOWSON; CHURCH OF 
ENGLAND; PLURALITY; SIMONY.) 

BENEFICIARY—See WILLS. 

BENEFIT OF .CLERGY.—During 
the middle ages, a -~clergyman, which 
included any person who could read 
Latin verses chosen by the Judge from 
any book (known colloquially as his 
“neck verses’’), was entitled to be tried 
by the Ecclesiastical and not by the 
ordinary Civil Courts for any felony he 
might have committed. This meant that, 
in the majority of cases, he escaped with- 
out punishment of any kind. The right 
to claim benefit of clergy was gradually 
restricted, and was finally abolished in 
{827 for commoners and in 1841 for 
Beers: 

BESTIALITY.—Bestiality is the com- 
mission of an unnatural carnal offence 
by a man or woman with an animal. It 
is punishable with imprisonment for life. 

BETTING.—See GAMBLING. 

BICYCLES.—It is an offence punish- 
able with a fine of 40/- wilfully to lead or 
ride any bicycle upon any public foot- 
path. 

Every bicycle or tricycle on a road 
during the hours of darkness (i.e. during 
the period of summer time between one 
hour after sunset and one hour before 
sunrise, or during the rest of the year 
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half anhour after sunset and half anhour 
before sunrise) must carry a white light in 
front and an unobscured and efficient red 
reflector and white surface in accordance 
with the regulations made under the 
Road Transport (Cycles) Act, 1945 
(penalty £5 fine first offence, £20 sub- 
sequent offences). 

BIGAMY.—The offence of bigamy is 
marrying a second person while an 
existing spouse is still alive. It is a felony 
which is punishable with seven years’ 
imprisonment. ; 

It is a good defence to a charge of 
bigamy to shew that at the time of the 
second marriage the first husband, or 
wife, had been absent for seven years, 
unless the person contracting the second 
marriage knew that, though absent, the 
first husband or wife was still alive. It is 
also a defence to show that there was 
reasonable ground to believe that the 
missing spouse was dead, and that proper 
inquiry had been made as to the report 
of death. (See MARRIAGE.) 

BILL OF EXCHANGE.—A Bill of 
Exchange is an unconditional order in 
writing given by a person called the 
drawer and signed by him, requiring an- 
other person called the drawee to pay a 
fixed sum of money to, or to the order 
of, a person named called the payee, or 
to the bearer, either on demand or at a 
future date which is fixed or determined. 
If these conditions are not strictly com- 
plied with—e.g. if something other than 
the payment of money is ordered—the 
instrument is not a bill. 

Although not legally necessary, it is 
usual to specify the date, the place where 
drawn, and the fact that value has been 
given, The following is a common form 
of such a bill:— 

“London 1 January, 1948 

“£100. Three months after date pay 
Richard Roe or order the sum of one 
hundred pounds for value received. To 
William Styles (Signed) John Doe.” 

The person who is ordered to pay the 
£100 is William Styles, the ‘‘drawee.”’ 
When he signs his name across the face 
of the bill, thereby agreeing to pay, he is 
called the “‘acceptor,’’ for he thereby 
“accepts” the bill. When the bill comes 
into the payee’s hands, he will indorse it. 


BILL OF EXCHANGE 


(See INDORSEMENT.) The commonest 
form of bills are cheques, which are 
dealt with elsewhere. The drawer, John 
Doe, can make a bill payable to himself 
or to his own order. Bills are rarely 
drawn payable to bearer, for this makes 
them negotiable by transfer alone. Other 
bills require indorsement but they may 
contain words prohibiting transfer such 
as ‘‘payee only,”’ in which event they are 
not negotiable. 

Interest.—A bill may direct that a sum 
be paid with interest or by stated instal- 
ments; 5 per cent. per annum is the rate 
of interest if none is named. Interest on 
the sum can always be claimed from the 
time of presentment or maturity of a 
bill. 

When Bills are Payable.—A bill is 
payable on demand when it is drawn 
payable ‘‘on demand,”’ or “‘at sight,”’ or 
“on presentation,’ when no time for 
payment is expressed. A bill is often 
made payable at a fixed date, or after 
sight, or after the happening of some 
event which is bound to happen. “After 
sight‘ here means ‘‘after acceptance,” 
not merely after a private exhibition to 
the drawee. On a promissory note “‘after 
sight”? means after the note has been 
shewn to the maker. Any holder can in- 
sert the true date of issue or acceptance 
in an undated bill. 

Days of Grace.—These are three days 
added as of right to the time of payment 
fixed by any bill not payable on demand. 


| The bill, which can always expressly 
_ exclude days of grace, is due on the last 
_ of the days except when that falls on a 


Sunday. It is then due on the preceding 


_ day. 


Acceptance.—Only the drawee can 


accept. If anyone else purports to do so 
_ his action does not make him liable as 
_ acceptor on the instrument. The drawee 
is under no liability until his acceptance, 
_ which may be general or qualified, that 
_ is to say, conditional, or as to part only 
_ of the amount of the bill, or with terms 
| as to time or place. It must not say that 


| 


the drawee will do anything other than 
the payment of money in fulfilment of 
his promise. 

A holder has always power to refuse 
to take a qualified acceptance and treat 
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the bill as dishonoured by  non- 
acceptance. 

Alterations and Omissions.—The 
holder may fill up any omissions in any 
way he thinks fit. If the amount is left 
blank the holder has the right to fill in 
any sum the stamp will cover. Material 
alteration avoids the bill except as against 
the person altering. 

Liability on Bills.—Drawers, acceptors 
and indorsers are liable on a bill if they 
sign it as such, and any person who can 
make a contract can sign a bill. 

Signature.—A trade or assumed name 
is treated as the name of the person 
signing. A firm’s name is equivalent to 
the signature of all the partners. A 
forged signature puts no liability upon 
the person whose name it purports to be. 
If an agent signs his principal’s name 
the principal is bound only if the agent 
acted within the scope of his apparent 
authority. 

Presentment for Acceptance is neces- 
sary to fix the date of maturity when a 
bill is payable after sight, where present- 
ment is stated by the bill itself to be 
necessary, or where it is payable else- 
where than at the place of business or 
residence of the drawee. Presentment 
must be within a reasonable time, other- 
wise the drawer and all indorsees prior to 
the holder are discharged. Where a bill 
is duly presented but is not accepted 
within the customary time (24 hours) it 
is treated as dishonoured by non- 
acceptance. Death, bankruptcy or the 
fact that the drawee cannot be found 
excuses presentment. The holder can 
then pursue his rights against the drawer 
and indorsers just as if the bill had been 
dishonoured by non-acceptance. 

Presentment for Payment is necessary 
unless excused, or when the bill is already 
dishonoured by non-acceptance or when, 
after a reasonable effort, presentment is 
found to be impossible. Failure dis- 
charges the drawer and indorsers. When 
a bill is duly presented and payment is 
refused, or is unobtainable, or when 
presentment is excused and the bill is 
overdue and unpaid, it is said to be dis- 
honoured by non-payment. The holder 
can then pursue his rights against the 
drawer and indorsers of the bill. 
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Notice of Dishonour must be given by 
the holder or by an indorser who is, at 
the time of giving it, himself liable on 
the bill, to the drawer and to each in- 
dorser. When the drawer or indorser 
cannot be found, or when the bill was 
made or accepted for the accommoda- 
tion of the indorser, it is excused. 

Noting and Protest.—Noting, or noting 
for protest, means the marking of a bill 
by a notary public at the time and place 
of its dishonour. Protest is the formal 
certificate which shows that the bill has 
been dishonoured and in practice it is 
taken to show due presentment. 

Discharges.—A bill is discharged when 
all rights of action thereon are ex- 
tinguished. Payment in due course, that 
is, payment in good faith without notice 
of any defect, renunciation in writing 
and the intentional cancellation of the 
bill by the holder are the principal 
methods of discharge. 

Lost Bills.—Where a bill is lost before 
it is overdue the last holder may ask the 
drawer for a similar bill. If the drawer 
is given indemnity against all persons in 
case the lost bill is found again he can 
in that case be compelled to give a 
duplicate bill. 

The Bills of Exchange Act, 1882, 
governs the whole subject. (See Accom- 
MODATION BILL; CHEQUES; HOLDER FOR 
VALUE; HOLDER IN DUE _ COURSE; 
INDORSEMENT; PROMISSORY NOTE.) 

BILL OF LADING.—When goods are 
sent to be carried at sea the sender may 
either arrange with the owner of a ship 
to take the whole of the ship’s capacity 
or some definite part of it, in which case 
he will enter into a charter party; or he 
may arrange merely that the carrier 
shall take the specific goods which are 
required to be carried, in which case the 
transaction will be carried out by a bill 
of lading. ~ 

The bill of lading has three important 
functions :— 

(1) It is a receipt for the goods and 
shews that they have been shipped and 
usually the condition in which they were 
shipped. 

(2) It contains the terms of the con- 
tract which has been made between the 
shipper of the goods and the carrier. 
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(3) It is a document of title to the 
goods, and the ownership of the goods 
may be transferred from one person to 
another by handing over of the bill of 
lading. 

In the case of any goods which are 
sent from any port in Great Britain or 
Northern Ireland (except in coasting 
trade) under a bill of lading, the bill of 
lading must be in the terms prescribed 
by the Carriage of Goods by Sea Act, 
1924. (See CARRIAGE BY SEA.) 

BILL, PARLIAMENTARY.—A Bill 
is a proposed legislative enactment 
which, after approval by the House of 
Commons, the House of Lords, and the 
King, becomes an Act of Parliament. 
(See ACT OF PARLIAMENT.) 

Bills are either public bills or private 
bills, public bills relating to matters of 
general importance, and private bills 
relating to matters of purely personal or 
local interest. Once it has been passed, 
a private bill is no less binding than a 
public bill, but the distinction is of very 
great importance as regards the pro- 
cedure by which such a bill passes 
through Parliament. A public bill may 
be introduced in the House of Lords by 
any member of the House without 
notice. A member of the House of 
Commons may introduce a public bill to 
the House of Commons after giving 
notice. The bill is then read for the first 
time without debate and is ordered to be 
printed. At the second reading, the 
principle of the bill is considered, and, 
if approved, the bill is passed for the 
second time, and is then examined by a 
Committee. It is then said to have 
reached the Committee Stage. The next 
stage is the Report Stage, which is 
followed by the third reading. This pro- 
cedure, broadly speaking, is followed in 
both Houses, and the bill is then pre- 
sented to the King for the Royal Assent. 

A private bill cannot be introduced 
without the consent of the House, such 
consent being obtained by means of a 
petition by the promoters. A private bill 
passes through the same stages and 
readings as a public bill, but with 
different regulations as to time, mode 
and other similar matters of procedure. 
(See Act OF PARLIAMENT; PARLIAMENT.) 
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BILL OF SALE.—A Bill of Sale is a 
written document by which a person 
transfers to another his property in 
goods or chattels or a document in 
respect of such transfer where possession 
is not entitled to be given. If it provides 
for the passing of the assigned property 
on the execution of the bill of sale it is 
called an absolute bill of sale; if the right 
to possession remains in the grantor of 
the bill it is a conditional bill of sale. 

Adocument may be a Bill of Sale even 
though it is not described in the docu- 
ment by that name, and the law has 
defined a bill of sale as including :— 

1. Bills of sale strictly so called; 

2. Assignments; 

3. Transfers; 

4. Declarations 
transfer; 

5. Inventories of goods with receipt 
thereto attached, or receipts for purchase 
moneys of goods, and other assurances 
of personal chattels; 

6. Licences to take possession of 
chattels as security for any debt, and also 
any agreement, whether intended or not 
to be followed by the execution of any 
other instrument, by which a right in 
equity to any personal chattels, or to any 
charge or security thereon, shall be con- 
ferred. A licence to seize goods which 
are already the property of the person 
who is entitled to seize them is not a bill 
of sale. Thus a hire-purchase agreement 
which allows the owner to seize if de- 
fault is madein paying instalments, etc., 
is not a Bill of Sale. (See Hire PURCHASE.) 

What is Not a Bill of Sale.—The law 
states that certain transactions are not 
to be considered Bills of Sale. These are: 

1. Assignments for the benefit of 
creditors. These must be registered as 
Deeds of Arrangement (q.v.). 

2. Marriage Settlements, provided that 
they are made before the marriage takes 
place. If, however, a man, even after 
marriage, settles furniture or other goods 
on his wife the transaction need not be 
registered as a Bill of Sale, provided that 
the furniture is at the house where they 
both live. 

3. Transfers of ships or share therein. 

4. Transfers of goods in the ordinary 
course of trade. (See SALE OF GOODS.) 


of Trust without 
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5. Debentures issued by a Company. 
6. Bills of Lading. 
7. Assignments of fixtures unless they 
are separately assigned. (See FIXTURES.) 

“Personal Chattels.””—It is, subject 
to the exceptions noted below, only 
assignments or transfers of ‘“‘personal 
chattels” which require to be registered 
as Bills of Sale. Personal chattels include 
goods, furniture and articles capable of 
complete transfer by delivery, and 
fixtures and growing crops when separ- 
ately assigned or charged, i.e. apart from 
land on which they are situated. 

The following assignments, however, 
are not governed by the laws relating 
to Bills of Sale, namely, assignments of 
stocks or shares, contracts, or choses in 
action, e.g. book-debts. Although assign- 
ments of book-debts are not Bills of Sale. 
yet certain assignments of book-debts 
must be registered “‘as if they were Bills 
of Sale,” or else they will be void against 
the Trustee in Bankruptcy if the maker 
of the assignment becomes bankrupt. 

Registration.—A Bill of Sale must be 
registered within 7 days after signing, and 
must be attested by a solicitor of the 
Supreme Court, and the attestation 
clause must state that the effect of the 
bill has been duly explained by the 
solicitor to the grantor. 

The registration which is thus required 
is effected by taking to the Bills of Sale 
Department in the Royal Courts of 
Justice the original bill with every 
schedule or inventory attached to it, and 
also a copy of the bill and schedule, and 
an affidavit verifying the execution and 
attestation and setting out the time when 
the bill was executed, the name, address 
and occupation of the grantor, and of 
the witness who has attested the bill. The 
original bill is shewn to the registrar or 
his officer but the copy is retained for 
filing. 

Where the affidavit describes the 
residence of the person making the bill 
as outside the London Bankruptcy 
District or where the chattels are stated 
to be outside that district, a copy of the 
bill is sent to the local County Court of 
the district where the debtor resides or 
the chattels are situated. Any person is 
entitled to examine the register on the 
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payment of a small fee. No reasons for 
making the search need to be given. 

Registration lasts for five years and 
may be renewed by filing with the 
registrar an affidavit stating. the last 
registration of the bill. If the registration 
is not renewed at the proper time, then 
the bill becomes void just as though it 
had never been registered. 

The Inventory.—The goods which are 
to be affected by the Bill of Sale must be 
set out in an inventory which is scheduled 
to the bill. The bill will be void, except 
as against the grantor, in respect of any 
chattels not specifically described in this 
schedule. The goods in the schedule 
must belong to the person granting the 
bill at the time when he granted it. Thus 
a Bill of Sale cannot be granted over 
stock which a trader has not yet acquired, 
and no transaction can be carried out 
having the same effect on the property of 
an individual as a debenture creating a 
floating charge has upon the property of 
a company. 

The bill must state a definite sum 
which is due for principal. There must 
be a definite time or times fixed for pay- 
ment of principal and interest. No Bill of 
Sale in security can be granted for a less 
amount than £30. 

When Goods may be Seized.—The 
object of the bill, of course, is to enable 
the person who has lent money to seize 
the goods if he thinks that the debtor 
will not be able to repay him the money, 
but, again, for the protection of 
borrowers, the law has stated that it is 
only in certain events that the lender of 
the money, i.e. the grantee of the bill, 
may seize the goods. These are: 

1. If the grantor makes default in 
paying any money secured by the bill at 
the time when he should do so, or fails 
to perform any of the obligations he has 
undertaken, e.g. to insure. 

2. If the grantor becomes bankrupt or 
if he allows the goods to be distrained 
upon. 

3. If the grantor either fraudulently 
removes the goods from his premises or 
allows them to be removed. 

4. If thegrantor fails without a reason- 
able excuse to produce to the grantee his 
last receipts for rents, rates and taxes 
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after he has been required to do so by a 
written demand from the grantee. 
5. If execution has been 
against the goods of the grantor. 

Even after the grantee has become 
entitled as above to seize the goods and 
has seized them, he must leave them on 
the place where they have been seized 
for 5 days and during that time the gran- 
tor of the bill may apply to a Judge of the © 
High Court and ask him to prevent the 
goods being removed or sold; and an 
order to this effect will be made if the 
Judge is satisfied that the cause under 
which the goods were seized no longer 
exists, e.g. if the money has now been 
paid. 

A Bill of Sale may be a fraudulent 
preference (q.v.), that is, given with the 
intention of preferring the grantee and 
enabling him to get his debt paid before 
other creditors. Before it can be a fraudu- 
lent preference the debtor must, how- 
ever, be insolvent and must have as his 
main motive the object of preferring the 
creditor. Thus, if the Bill of Sale is only 
granted under genuine pressure by the 
creditor, the bill will be good. A bill may 
be attacked as a fraudulent preference 
only if it is given within 3 months before 
the debtor has a receiving order made 
against him. If it is a fraudulent prefer- 
ence, the creditor will not have any rights 
against the goods covered by the bill. 
(See BANKRUPTCY; FRAUDULENT PRE- 
FERENCE.) 

BILLIARDS.—A licence is required 
for any place where a billiard table, 
bagatelle board, or any like instrument 
is kept for the use of the public. But if 
the place happens to be a fully-licensed 
public house no other licence will be 
required. It is an offence (penalty £10 
per day) to keep a place for public 
billiards playing without a licence. 

Billiard licences are obtained at the 
general annual licensing meeting of the 
justices and the same notices are required 
as in the case of justices’ licences. 
Billiard licences may also be transferred 
in just the same way as justices’ licences 
for the sale of drink are transferred, and 
again similar notices are necessary, but 
no notices need be given for a renewal. 
Licensing Justices have full discretion as 


levied 







made the tenth 
day of August One 
thousand nine 


hundred and forty nino BETWEEN JOMN WHITE of 

6 Triglees Wells Road Clapham Draper of the one part and 
SILAS GREEN of 664 Ash Lane Clapham Butcher of the other 
part WITNESSEQH that in consideration of the 

sum of SIXTY POUNDS now paid to John White by Silas Green 
the receipt of which the said John White hereby 
acknowledges he the said John White DOTH HEREBY ASSIGN 
unto Silas Green his executors administrators amd assigns 
all and singular the several chattels and things 
specifically described in the schedule hereto annexed by 
way of security for the payment of the sum of Sixty pounds 
and interest thereon at the rate of five per cent per annum 
And the said John White doth further agree and declare 

that he will duly pay to the said Silas Green the principal 
sun aforesaid together with interest then due by.six equal 
monthly payments of Ten pounds on the tenth day of September 
One thousand nine hundred and forty nine and on the tenth 
day of each and every succeeding month And the said John 
White doth also agree with the said Silas Green that he will 
at all times during the continuance of this security insure 
and keep the said chattels insured against loss and damage 
py fire in the sum of Sixty pounds at least ————_——_————— 


























PROVIDED ALWAYS that the chattels hereby assigned 
shall not be Liable to seizure or to be taken possession of 
by the said.Silas Green for any cause other than those 
specified ‘in section seven of the Bills of Sale (1878) 
Amendment Act, 1882. 








IN WITNESS whereof the parties to these 
presents have hereunto set their hands and seals the day amd 
year first above written 


THE SCHEDULE above referred to 


Furniture at 6 Triglees Wells Road Clapham 


DRAWING ROOM DINING ROOM 
Mahogany cabinet Large Mahogany Table 
| Mahogany card table 6 Mahogany chairs 

Arm chair Carpet 

Carpet 


Small Mahogany table 


/ 


| SIGNED and SEALED by the above 


named John White in the { | W Pure ; 





presence of 


| OF ult Ht (Sus 
1000 (edpot (ool aris a 
Beare lang 





A Specimen Bill of Sale 
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to granting or refusing new licences, 
renewals and transfers, and no appeal 
lies against their refusal. 

BILLPOSTING. — The display of 
advertisements is now governed by 
regulations made under the Town and 
Country Planning Act, 1947, by the 
Minister of Town and Country Planning. 
The local planning authority may require 
the removal of any advertisement which 
contravenes the regulations (penalty £50 
fine), and in the case of display advertise- 
ments already existing on the date on 
which the regulations came into force, 
the expenses of removal may be recovered 
from the authority. The posting of bills 
upon property of another person without 
authority is a trespass and the billposter 
may be sued for damages for so doing, 
and in certain cases may be prosecuted. 

BINDING OVER.—A useful pro- 
vision for dealing with persons who are 
convicted of minor offences, or some- 
times even of serious offences, is the 
power to bind over to be of good 
behaviour. A person so dealt with is 
required to give an undertaking to be of 
good behaviour, and, im some cases, to 
find other people who will go surety with 
him for this purpose. Sometimes a con- 
dition of residence is added. The effect 
is, that if the person so dealt with in 
effect remains of good behaviour during 
the time for which he is bound over and 
observes the conditions imposed by the 
Court, he will hear no further of his 
conviction. If he does not he will be 
taken again before the Court for a 
breach of recognizances and can then be 
fined or sentenced to imprisonment for 
the original offence. 

The Criminal Justice Act, 1948, 
amends the law regarding probation. In 
addition to the condition as to residence 
the order may require the offender “‘to 
comply with such requirements as the 
Court, having regard to the circumstances 
of the case, considers necessary for 
securing the good conduct of the 
offender.” On being satisfied by medical 
evidence that the mental condition of the 
offender requires treatment, the Court 
may include in the order a requirement 
that he shall submit himself to the 
appropriate treatment (either institu- 
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tional or as an out-patient). Copies of 
the order must be served on the offender, 
and, if at any time information is laid 
before a magistrate that the offender has 
failed to comply with any condition, a 
summons or warrant may be issued 
against him. If the charge is proved, the 
offender may be dealt with in any manner 
in which the Court could have dealt with 
him for the original offence. Probation 
orders are subject to review and may be 
discharged or amended, but the Court 
cannot amend an order by reducing the 
probation period or extending it beyond 
the end of three years from the date of 
the original order. 

BIRDS.—By the Wild Birds Protection 
Acts, 1880-1906, no wild bird may be 
shot, snared, or trapped, or otherwise 
taken, or killed, or exposed or offered for 
sale between 1 March and 1 August 
in each year. The penalty for an offence 
in respect of “‘scheduled” birds is £1, 
and in respect of other birds a reprimand 
or, on second offence, 10/-. The schedule 
includes most rare birds and larks, king- 
fishers, plovers, snipe and wild duck. The 
occupier of land is not, however, liable 
if he kills or takes unscheduled birds on 
his own land, or if he authorizes other 
persons to do so. County Councils have 
wide powers, through the Home Secre- 
tary, to extend or restrict the operation 
of the Acts, and to protect wild birds’ 
eggs. Any person may demand an 
offender’s name and address. It is illegal 
to take alive for sale or to offer for sale 
alive any of the common wild birds of 
this country. Under the Protection of 
Birds Act, 1933, it is an offence to take 
any wild, birds mentioned in the schedule 
of that Act with the intention of selling 
them alive. (See PLUMAGE.) 

BIRTH. Registration.—It is the duty 
of the father or mother of every child 
(since 1926, even if stillborn) to register 
the birth within 42 days thereafter, 
supplying all necessary particulars and 
signing the register personally. The father 
of a bastard, however, is under no such 
duty, but may sign the register with the 
mother’s consent. Failing the father or 
mother, the duty rests on the occupier of 
the premises where the child was born, or 
a person present at the birth or a person 
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having charge of the child. The par- 
ticulars required are (i) date and place 
of birth; (ii) name (if any) and sex of the 
child Gif no name is entered, such entry 
may be made on the application of a 
parent within twelve months); (iii) name 
and profession of the father; (iv) maiden 
name of the mother; (v) signature and 
address and description of the informant. 
In the case of a stillborn child, a doctor’s 
or midwife’s certificate that the child was 
stillborn, or a declaration that a doctor 
or midwife was not present at the birth, 
is also required. Births at sea on British 
ships are registered with the Master, who 
notifies the Registrar-General of Ship- 
ping. 

The giving of false particulars is 
punishable on summary conviction by 
a penalty of not more than £50, or on 
indictment by imprisonment. If regis- 
tration is not effected within 42 days, 
the registrar may by notice require the 
person responsible to attend his office 
within twelve months. After the expira- 
tion of twelve months, no registration 
can be effected save by leave of the 
Registrar-General (fee 10/-). There is, in 
every case, an additional duty on the 
father, if he resides in the house where 
the birth took place, and on any other 
person present at the birth to notify the 
birth within 36 ‘hours to the District 
Medical Officer of Health by prepaid 
post; doctors and midwives may be 
supplied free of charge with stamped 
postcards for this purpose. (Penalty for 
failure, 40/-.) 

BIRTH CERTIFICATE.—A complete 
record of all births registered in England 
and Wales since 1 July, 1837, is kept 
at Somerset House, Strand, London. A 
copy of certificate obtained at Somerset 
House (on payment of 2/7) is conclusive 
evidence of date of birth for all purposes. 
A short form of birth certificate (price 
6d.) is also available, which omits all 
reference to parentage or adoption. 

Certificates in respect of those born in 
Scotland, Ireland and the Dominions 
cannot be obtained at Somerset House 
as they are only registered locally. 

BISHOP.—In the Church of England 
the Bishop is elected by the chapter of 
his cathedral church by virtue of a licence 
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from the Crown. But in point of fact the 
nomination really lies with the Crown, 
or rather, with the Prime Minister in 
power when the vacancy occurs. When 
elected by the chapter, the new Bishop 
is confirmed in his office by the Arch- 
bishop on command of the King under 
penalty of praemunire. (See PRAEMUNIRE.) 

Thereafter the Bishop may exercise his 
spiritual jurisdiction, but he is not com- 
pletely Bishop until consecration. As 
soon as he is consecrated, all the benefices 
of which he was formerly possessed be- 
come void. 

A Bishop removing from one see to 
another is said to be translated; the same 
formalities are observed on translation, 
except that no second consecration is 
required. 

BLACK LIST.—In order to maintain 
prices and to prevent undercutting trade 
associations and groups of manu- 
facturers frequently place the names of 
those who sell their goods below the 
fixed prices on a stop-list, or, as it is 
more often called, a black list, in order 
to prevent them from obtaining future 
deliveries of goods and to punish them. 
For the small trader this is a serious 
matter, and he is generally forced to 
come to terms with the suppliers by 
promising not to sell below the regulation 
prices and paying a sum of money to 
prevent his name being put on the black 
list. For a time the civil and criminal 
Courts were at variance regarding the 
legality of this practice. The Court of 
Criminal Appeal held that if an official 
of an association of manufacturers 
threatened a trader in this way he was 
guilty of demanding money with menaces 
without any reasonable cause and could 
be sent to prison, whereas the Court of 
Appeal decided that the transaction was 
not criminal at all. The matter was finally 
settled by the House of Lords, which held 
that a rule of a trade association em- 
powering it to place members who did 
not comply with its price regulations on 
the stop-list in default of paying a fine 
was lawful. Lord Atkin said : “If a man 
may lawfully in the furtherance of 
business interests do acts which will 
seriously injure another in his business 
he may also lawfully, if he is still acting 
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in furtherance of his business interests, 
offer that other toaccept a sum of money as 
an alternative to doing the injurious acts.” 

BLACK-LEG LABOUR.—This is the 
name given to persons who take the 
place of, and work instead of, workmen 
who are out on strike. (See PICKETING; 
STRIKE; TRADE UNION.) 

BLACKMAIL.—Blackmail is not a 
technical legal expression. It is used 
popularly to cover all kinds of extortion 
or attempts at extortion by means of 
threats to expose improper conduct, 
criminal or otherwise, on the part of the 
person blackmailed. It is a most serious 
crime and has been, not inaptly, des- 
cribed as ‘‘murder of the soul.’’ Of recent 
years the Judges have allowed the names 
of prosecutors in blackmail cases to be 
kept secret, thus depriving the black- 
mailer of his chief weapon—his victim’s 
fear of publicity. In a blackmail case it 
is, of course, no defence to shew that the 
matter as to which exposure was 
threatened was true. If a person is black- 
mailed his proper course is to inform the 
police at once. To pay anything to a 
blackmailer is merely“to invite further 
threats. The penalty for blackmail is 
severe and may be imprisonment for 
life in a very grave case. 

BLASPHEMY.—Blasphemy is a 
criminal offence and consists of writing 
or speaking words tending to vilify the 
Christian religion. In practice the laws as 
to blasphemy are only invoked in the 
case of malicious publications or of be- 
haviour intended to wound the feelings 
of others. Thus serious works of an anti- 
Christian nature, however controversial, 
if couched with some regard to the 
decencies of controversy, are not made 
the subject of prosecutions and indeed 
could not be. The real test is whether the 
language used is of a kind reasonably 
likely to shock the feelings of normal 
people. 

It is to be noted that the Christian 
religion is the only religion so protected. 
Thus attacks however violent upon non- 
Christian religions do not constitute the 
offence of blasphemy. Blasphemy is 
normally punished as blasphemous libel, 
for which either imprisonment or a fine, 
or both together, may be imposed. 
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BLINDNESS.—A blind person has, 
generally speaking, no special standing 
in English law, but special provision is 
made for him in the following cases :— 

Signing of Documents.—Documents 
to be signed by a blind person should, 
for safety, always be read out to him in 
full or accurately explained before he 
signs, and a blind man is entitled to have 
read out to him any document he is 
required to sign. If he chooses to dis- 
pense with the reading, and signs the 
document without having heard it read, 
he will be bound by it as if he had read 
it. When a blind person makes an 
affidavit, the commissioner for oaths or 
other person who takes the affidavit must 
certify that in his presence the document 
was read over to the blind person and 
that he appeared to understand it. 

Wills.—In order to secure the validity 
of his will, a blind person should always 
have his will read out to him before 
signing it in the presence of persons who 
will afterwards be able to give evidence 
of the reading; for, when probate for the 
will of a blind person is sought, the 
Registrar may refuse probate until 
satisfied that the testator had the will 
read over to him and that he understood 
it, or that, by some other means, the 
testator was aware of its contents. 

Education.—Parents are bound to see 
that their children receive suitable 
elementary instruction, even though the 
children be deaf or blind. It is, however, 
the duty of the local education authority 
to enable blind children to obtain 
education, and, if efficient and suitable 
provision is not otherwise made, the 
authority may either establish a special 
school or contribute towards the estab- 
lishment of such a school, or may make 
arrangements for boarding out blind 
children in homes conveniently near to a 
school for handicapped children. 

Pensions.—A blind person, who is so 
blind as to be unable to perform any 
work for which eyesight is essential, is 
entitled to an old age pension at the age 
of forty under the same conditions as 
any normal person becomes entitled 
to such pension at the age of seventy. 

Duty of Local Authorities te care for 
the Blind.—County and County Borough 
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Councils are bound to make arrange- 
ments for promoting the welfare of 
blind persons ordinarily resident within 
their areas, and may for this purpose 
maintain or contribute towards the 
provision of workshops, hostels or 
homes for the reception of the blind or 
do any other thing which appears to the 
Council desirable for the purpose of 
fulfilling their statutory duty. 

There is a highly important provision 
in the Blind Persons Act, 1938, that 
in determining whether or not a blind 
person needs assistance, and to what 
extent, the Council must take into 
account not only the blind person but 
also the needs of any members of his 
household who are dependent on him. 
The Council may pay funeral expenses 
of a blind person resident in their area 
at the time of his death or of a member 
of a blind person’s household dependent 
on him. The Act also confers on the 
authority providing assistance to blind 
persons power to recover the cost from 
another authority if the blind persons 
within five years immediately preceding 
had been ordinarily resident in the other 
authority’s area. 

Special Council Committees are often 
established for these purposes, and one- 
third of the committee may consist of 
persons who are not members of the 


- Council, but who are specially qualified 





by training’ or experience in matters 
relating to the blind. Local authorities 
also have powers under the Public Health 
Act, 1925, to make whatever arrange- 
ments they may think desirable for 
assisting in the prevention of blindness, 
and in particular for the treatment of 
persons ordinarily resident within the 
area suffering from any disease of or 
injury to the eyes. 

Voting.—A blind person desiring to 
record his vote at a parliamentary 
election may make a declaration of his 
inability to read, and may require the 
presiding officer to record his vote on 
the ballot paper in the presence of the 
candidates’ agents, and to place the 
ballot paper in the ballot-box. The name 
of every such voter is then entered in a 
list which is known as “the list of 
votes marked by the presiding officer.” 


ett. —C™ 
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Wireless Licences.—By the Wireless 
Telegraphy (Blind Persons Facilities) 
Act, 1926, it is provided that where a 
person satisfies the Postmaster-General 
that he is a blind person, a licence for a 
wireless receiving set may be granted to 
him without payment of any fee. 

Dog Licences.—No dog licence is re- 
quired for a dog which is kept and used 
solely by a blind person for his or her 
guidance, and, unlike the case of dogs 
used for tending sheep or cattle, no 
certificate of exemption need be obtained 
by the blind person. 

BOARD MEETINGS.—The directors 
of a company are bound to meet and 
consider its affairs. A board meeting is 
valid although all directors do not attend 
so long as all have had notice. The 
quorum—i.e. minimum number who 
must be present—is usually fixed by the 
Articles, but if not, then it will be the 
number of directors who usually act. 
Minutes of such meetings must be kept, 
and where a company fails to take 
minutes of the proceedings at meetings 
of its directors or of its managers the 
company and every officer responsible is 
liable to a default fine (usually £5) under 
the Companies Act, 1948. 

A director is not bound to attend all 
board meetings but he cannot escape 
liability for the acts of his co-directors 
merely by neglecting to attend and 
giving his consent without consideration 
to all acts which they advise. (See 
DIRECTORS.) 

BOARD OF CONTROL.—This is 
the central authority established by the 
Mental Treatment Act, 1930. It consists 
of a chairman, nominated by the Lord 
Chancellor, and four other senior 
commissioners, one of whom must be a 
practising barrister or solicitor of five 
years’ standing; two must have medical 
qualifications; and one must be a woman. 
Their duty is to make regular visits to 
the various institutions and hospitals, 
and they may order that any person 
received as a temporary patient in a 
mental institution or hospital be dis- 
charged or dealt with under the Lunacy 
Act as a person of unsound mind. 

The National Health Service Act, 
1946, transfers the administrative powers 
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of the Board of Control relating to the 
licensing and registration of hospitals 
for mental patients, the approval of 
nursing homes for the reception of 
private patients and the certification of 
hospitals and institutions for mental 
defectives to the Minister of Health. 

(See CERTIFICATION OF LUNATICS ; 
LUNATICS.) 

BOARDING-HOUSES.—A boarding- 
house means, in law, premises where 
board and lodging are provided for 
approved visitors, and for them only. A 
boarding-house thus differs from a hotel 
in that any visitor who is in a fit con- 
dition and can pay a reasonable sum 
must be admitted into the latter if there 
is room. In each case it is a question of 
fact into which category any given 
premises fall. 

The proprietor and his boarder can 
arrange any terms as to the contract by 
which their relationship is to be governed, 
which terms need not be in writing unless 
the contract is for more than a year 
certain. The agreement may provide for 
the length of notice necessary to term- 
inate it. 

The proprietor is not regarded as an 
insurer of the boarder’s property. There 
is, however, a duty on the proprietor to 
carry on the business with reasonable 
care for the safety of the property of his 
boarders, and if such property is lost or 
damaged or stolen through his wilful 
default or through the negligence of 
himself or of his servants while acting 
within the scope of their employment, 
he will be liable for such loss or damage. 

If the boarder hands over to the 
proprietor any of his property for safe 
custody, the latter’s duty is to preserve 
the property with the same degree of 
care as a prudent man would take in 
respect of his own, and he will be liable 
for loss or damage suffered unless he can 
shew that neither his own wilful act nor 
his want of care was the cause. 

Remedies of Proprietor.—In contrast 
to the case of hotel proprietors, the only 
remedy open to the proprietor of a 
boarding-house in respect of unpaid 
bills is to sue the boarder. He has no 
right to detain or to sell the boarder’s 
property, nor any right of distress. 
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Rights of Boarders.—A boarder has 
an exclusive licence for the use of his 
room, but has no legal right of property 
in it and therefore cannot transfer to 
anyone else the right to use it. He also 
has the right to use the public rooms and 
accommodation. 

Boarding-house keepers must keep a 
record of aliens staying with them. (See 
APARTMENTS; HOTELS.) 

BODY.—As in law there can be no 
ownership of a dead body, it cannot be 
stolen, but it is a punishable offence to 
disinter a body without lawful authority. 
It is no defence to show that the dis- 
interment was with pious or laudable 
object, or done in a decent and proper 
manner. If it is shown that reasonable 
ground exists to show that an inquest is 
necessary it is an indictable offence to 
destroy the body to prevent the inquest 
being held. 

BONA FIDE.—This is a Latin ex- 
pression meaning “in good faith.” It is 
in constant legal use and occurs fre- 
quently in numerous contracts and other 
documents of legal importance. 

BONA VACANTIA.—This is a Latin 
expression meaning “‘goods which have 
no owner.’’ Such goods must be distin- 
guished from things which are incapable 
of having an owner. They are articles of 
property which happen not to be owned 
at a particular time. 

BOND.—A bond is a document under 
seal, icc. a deed (q.v.) in which one 
person, called the obligor, binds himself 
to pay asumof money to another person 
called the obligee, either at once or at some 
fixed future time. A bond is very rarely 
found in this simple form and almost 
always has attached to it a condition, the 
provision usually being that if the person 
making the bond does a certain act then 
the bond shall be void, and the money 
payable under it shall not be due. In this 
way a bond is used to impose a penalty 
on a person who does not do what he 
has promised to do, although in practice 
the law will not allow the amount of the 
penalty to be recovered, but will instead 
award to the person suing the actual 
damages he is considered to have 
suffered through the failure of the other 
party to do what he promised to do. 
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Post obit bond.—This is a bond which 
is stated to become void if a sum of 
money is paid after the death of a 
specified person, and is usually given in 
respect of a loan. 

Lloyds Bonds.—These are bonds issued 
by a company for money borrowed or 
in discharge of a liability already existing. 
They may be used in cases where a 
company has already borrowed up to 
the amount authorized by its memoran- 
dum and articles, and the lender may 
recover from the company even though 
the transaction is beyond the powers of 
the company, if the money has to be 
used to pay off some of the company’s 
debts. 

BOND (SCOTS LAW).—A bond in 
Scots Law is merely a document con- 
taining an obligation to pay money or 
to do or abstain from doing some act. 
The personal obligation to pay money 
may be coupled with the transfer of 
some property which is to be held in 
security for the payment. Where the 
property is moveable the transaction is 
called a bond and assignation in security, 
and where the property is heritable, i.e. 
land, the transaction is known as a bond 
and disposition in security. Thus, if a 
person wished to raise money on an 
insurance policy over his life, he could 
grant to the lender of the money a 
bond for the sum. lent and an assignation 
of the policy in security, so that if he 
failed to repay the lender could cash 
the policy (after it became due) and 
recoup himself from the proceeds. 
Similarly in the case of a bond and 
disposition in security, where the 
security given is land (or usually a house 
or other building together with the land 
on which it stands), if the debtor fails to 
repay then the creditor can sell the land 
or house and pay himself from the 
proceeds. 

BONUS SHARES.—In certain cases 
when a company has accumulated a 
large sum of money out of its profits, 
instead of paying it over to its share- 
holders in the form of dividends, it may 
issue to them bonus shares, keeping the 
money in payment for the shares, in this 
way increasing its capital. Any share- 
holder can of course sell the shares and 
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so turn the bonus shares into cash as 
soon as he gets them. If he does not do 
so the shares will of course entitle him 
to a dividend on future profits like any 
other shares. Before a company can 
issue bonus shares it must have a clause 
in its Articles authorizing it to increase 
its capital, and the amount of profits in 
its hands must be enough to pay the 
sums that would have been paid for the 
shares, had they been issued for cash 
instead of as bonus shares. 

The issue of bonus shares is very 
different from the grant of a cash bonus 
which is in reality nothing but an 
additional dividend and does not in- 
crease the company’s capital. (See 
CAPITAL; DIVIDEND; SHARES.) 

BOOK DEBTS.—When a person is 
carrying on business he will in the 
ordinary course be owed money by the 
persons with whom he is trading, and 
these debts are known as book debts. 
They may be transferred from one 
person to another by an assignment, but 
in certain cases this assignment will not 
be valid if the person to whom the debts 
are owed becomes bankrupt unless it is 
registered as a Bill of Sale. 

BOOKMAKER.— “ Bookmaker’’ 
means ‘‘any person who, whether on his 
own account or as servant or agent to 
any other person, carries on, whether 
occasionally or regularly, the business 
of negotiating bets or conducting any 
pari-mutuel or pool betting operations, 
or who in any manner holds himself out 
or permits himself to be held out in any 
manner as a person who receives or 
negotiates bets or conducts such opera- 
tions” (Betting and Lotteries Act, 1934). 

By the Betting Act, 1853, it is provided 
that no house, office, room or other 
place may, under penalty not exceeding 
£100 or six months’ imprisonment, be 
kept for betting with persons resorting 
thereto. It has been held that an enclosure 
on a racecourse is not a “place” within 
the Act, but that it may become so if a 
bookmaker sets up a stool, umbrella or 
stand in such a way as to fix his position 
and to indicate the place where a man 
will be found who will accept bets. If, 
however, his apparatus serves to indicate 
merely his identity and his willingness 
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to accept bets from anyone who will 
come to bet, it will not be a “‘place”’ 
within the Act. 

The Betting and Lotteries Act, 1934, 
provides that a totalisator may lawfully 
be set up on a dog race track, and that 
where this is done it is unlawful to 
prevent any person from carrying on 
bookmaking on the track. In addition, 
an occupier of a licensed track must take 
steps to secure that so long as the 
totalisator is being operated space is 
available for bookmakers also. If this is 
not done the sanctions provided by the 
Act (which include heavy fines) may be 
imposed on complaint to the justices or 
the licence of the track may be lost; but 
a bookmaker has not power to demand 
that any particular space be allotted to 
him, nor, if he is denied access or given 
inadequate space, can he claim damages 
at common law. 

BOROUGH.—A town acquires the 
title of “borough” either by Act of 
Parliament or by Royal grant. There are 
two kinds of borough: municipal 
boroughs and county boroughs. A 
county borough conducts its administra- 
tion as if it were a separate and distinct 
county, but a municipal borough is, in 
many respects, controlled by the county 
council of the county in which it is 
situated. All boroughs are governed by 
mayor, aldermen and councillors. The 
councillors are elected by the ratepayers, 
and after they have been elected they 
choose from their own number the mayor 
and the aldermen. For the powers and 
duties of borough councils, see LOCAL 
GOVERNMENT. 

BOROUGH COUNCIL.—A borough 
council is composed of the mayor, alder- 
men and councillors, all of whom are 
elected. The councillors are elected by 
the burgesses or citizens (i.e. the local 
government electors) to hold office for 
three years; the aldermen are elected by 
the councillors to hold office for six 
years; and the mayor is elected by the 
whole council to hold office for one year. 
For the powers and duties of a borough 
council, see LOCAL GOVERNMENT. 

BORSTAL.—A Borstal Institution is 
a place where persons of sixteen but under 
twenty-one years on the day of conviction 
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may be detained and subjected to 
discipline and industrial and other 
training. The objects of the Institution 
are to endeavour to prevent crime and 
to reform such young persons as are 
convicted of offences for which, on 
indictment, they would be liable to be 
sentenced to imprisonment. Both males 
and females may be sent to a Borstal 
Institution. 

In the case of a person, within the 
limits of age already referred to, who has 
been summarily convicted of an offence 
for which a term of imprisonment for 
one month or upwards may be imposed 
without option of a fine, a Court of 
Summary Jurisdiction may, instead of 
passing sentence, commit him to prison 
until the next Quarter Sessions for con- 
sideration as to whether he should be 
detained in a Borstal Institution. This 
can only be done, however, if the Court 
is satisfied, having regard to his character 
and previous conduct and the circum- 
stances of the offence, that it is expedient 
for his reformation that he should 
undergo Borstal training (Criminal Jus- 
tice Act, 1948, sec. 20). Before this Act 
it was necessary to prove that the 
offender had previously been convicted 
of an offence or that, having been 
previously put on probation, he had 
failed to obey some condition of such 
probation. 

Any person, within the age limits al- 
ready. mentioned, who is undergoing 
sentence by way of imprisonment or 
penal servitude may be transferred to a 
Borstal Institution on the authority of 
the Secretary of State addressed to the 
Prison Commissioners. This may be done 
if the Secretary of State considers it to 
the advantage of the prisoner. 

The period of a Borstal sentence must 
not exceed three years, and the Criminal 
Justice Act, 1948, provides that after an 
offender’s release from a Borstal Institu- 
tion and until the expiration of four 
years after his sentence he shall be under 
the supervision of such society or person 
as may be specified in a notice given to 
him by the Prison Commissioners on his 
release. The Commissioners have power 
to modify or cancel any of these require- 
ments, but if they are satisfied that an 
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offender has failed to comply with some 
requirement within four years of his 
sentence they may recall him to a Borstal 
Institution. They may release a person 
on licence after nine months. 

BOXING.—Boxing is regarded as a 
lawful sport. Prize fighting on the other 
hand is illegal. The two are distinguished 
by this test—is there any intention on 
the part of the contestant to injure his 
opponent? Where proper gloves are used 
. it may be assumed that the contest is a 
boxing match, and not a prize fight. If 
a person is injured in the course of a law- 
ful match, in the absence of any definite 
unfairness on the other side, the person 
inflicting the injury is not liable either 
civilly or criminally. The same applies if 
one of the boxers should be accidentally 
killed. 

BREACH OF CONTRACT.—Wher- 
ever a person enters into a contract (q.v.) 
it is his duty to do all those things which 
he has promised by the terms of his 
contract to do. 

Any departure from the terms of a 
contract, or any failure to observe it, 
even in the minutest particular, is known 
as a breach of contract, and gives a right 
to the party who has been wronged to 
bring proceedings for the breach. (See 
CONTRACT; DAMAGES; INJUNCTION; 
SPECIFIC PERFORMANCE.) 

BREAD.—A baker can make or sell 
bread made with flour, meal of wheat, 
barley, rye, oats, buckwheat, Indian corn, 
peas, beans, rice or potatoes, and he may 
mix with these substances in any pro- 
portion he thinks fit the following 
ingredients: common salt, pure water, 
eggs, milk, barm, leaven, potato and 
other yeast. An ingredient to make flour 
self-raising may be used, and self-raising 
flour containing an ingredient to make 
cakes or puddings may be sold. Apart 
from these, no other ingredient may be 
used, and if such other ingredient is 
knowingly used, the offender is liable to 
a penalty of £10. The justices may order 
the name of an offender and his place of 
abode and offence to be advertised in a 
local newspaper. Similarly it is an offence 
to put any ingredient other than those 
set out above into flour which is in- 
tended for sale. The penalty for this 
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offence is a fine of £20 maximum. 

Bread made of peas, or beans, or of 
any sort of grain other than wheat must 
be marked with a large letter M. Omis- 
sion so to mark bread involves a penaity 
of 10/- for every pound weight of un- 
marked bread made for sale or sold. 

Bread must be sold by net weight, but 
fancy bread and loaves not exceeding 
twelve ounces in weight are exempt from 
this provision. Ordinary bread sold by 
net weight must be at least 1 lb. in weight, 
and loaves must be made which weigh an 
integral number of pounds. That is to 
say you cannot sell a loaf weighing 13 lb. 
Every person who sells bread must keep 
in a conspicuous part of his shop a 
correct weighing machine, and if re- 
quested to do so by either a purchaser or 
an inspector of weights and measures, 
must weigh bread in the presence of the 
person so requesting him. Every person 
who carries bread for sale or delivery to 
a purchaser must carry a correct weigh- 
ing machine on his cart, and, if required 
to do so by an inspector of weights and 
measures, must permit the inspector 
to weigh the bread upon the said 
machine. 

Bread, rolls and cakes may not be 
made on Sunday, and they may not be 
sold after 1.30 p.m. on Sunday. A baker 
must not do any work in the way of his 


‘trade as a baker on Sunday, except so 


far as may be necessary to prepare the 
bread or dough for the following day’s — 


bakery. He may, however, deliver 
bakings to his customers up to 1.30 p.m. 
(See Foon.) 


BREWSTER SESSIONS.—This is 
the name given to the general annual 
licensing meeting of justices held in the 
first fourteen days of February of each 
year, at which a great part of the 
licensing business is conducted. One 
such meeting is held in each licensing 
district, which is a petty sessional 
division of the county. At these meetings 
and at their adjournments, applications 
for new licences, removals and renewals 
are heard in public. 

BRIBERY.—To offer or receive a 
bribe is a serious criminal offence. To 
offer a bribe to any agent in order to 
influence him as to the way in which he 
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discharges his principal’s business is a 
misdemeanour punishable with two 
years’ imprisonment and a fine not 
exceeding £500. If an agent corruptly 
accepts or agrees to accept any bribe he 
becomes liable to the same penalties. 
Similar punishments may be inflicted in 
cases of bribery or attempted bribery of 
judicial officers or public servants. It is 
important to note that the offence of 
bribery can take place even though the 
bribe is not actually money; it may be 
any gift or consideration. 

Bribery is of importance in respect not 
only to the criminal] law but also to the 
ordinary law of contract. Acceptance of a 
bribe is sufficient ground to justify the 
immediate dismissal without notice of 
any servant or agent. Moreover, the 
employer or principal may require the 
person bribed to hand over the money he 
has received in respect of the bribe. (See 
CORRUPTION.) 

BRIEF.—When a solicitor instructs 
counsel to appear in Court, he places 
before him the papers in the case in the 
form of a brief. The brief consists of the 
comments on the case made by the 
solicitor, together with all other papers 
which have a bearing on it. 

BRITISH RAILWAYS.—See Ratr- 
WAY ADMINISTRATION. 

BRITISH SUBJECT.—See NAtTion- 
ALITY. 

BRITISH TRANSPORT COMMIS- 
SION.—See RAILWAY ADMINISTRATION. 

BROKER.—Any agent who negotiates 
transactions in connection with the sale 
of goods, stocks and shares, or insurance 
policies, is a broker. A broker is entitled 
to the customary reward for his services, 
and if he negotiates as agent only, he is 
not liable for his principal’s duties. (See 
PRINCIPAL AND AGENT; STOCK Ex- 
CHANGE.) ‘ : 

BROTHEL.—Any house to which 
women and men are permitted to resort 
for immoral purposes is a brothel. A 
house used by one woman only is not a 
brothel. It is an offence to manage or 
take any part in the management of a 
brothel, or knowingly let a house or 
permit it to be used as a brothel. A 
person convicted of any such offence is 
liable to a fine of not more than £100 or 
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to imprisonment for a period of not 
more than three months. A second 
offence is punishable more severely. 
A conviction of a tenant of a house 
for an offence of this nature entitles 
the landlord to obtain a fresh tenant. 
(See DisoRDERLY House.) 

BUILDING CONTRACTS.—A 
building contract is entered into between 
the owner or person in possession of 
land, who is known as the building 
owner or employer, and the contractor 
who is to put up the building. Usually it 
follows the printed form of contract 
issued by the Royal Institute of British 
Architects and contains clauses in which 
is set out the amount to be paid by the 
owner and the conditions and methods 
of payment. 

The specifications issued beforehand 
with the invitation to tender for the 
contract rather than the contract itself 
describe exactly and in full the materials 
to be used and the standard of work- 
manship. They and the contract drawings 
form part of the contract. 

Before the building contractor is 
entitled to payment he must get a 
progress certificate from the architect 
that the work has been done to the 
value mentioned. Actually the giving of a 
certificate does not necessarily mean 
that the work has been done according to 
specification or that it will eventually be 
approved. 

In addition, it is the usual practice for 
the architect to retain a percentage of 
the money that he pays over under a 
progress certificate for maintenance for a 
given period after completion. While the 
work is-in progress the architect can 
insist on reasonable variations from the 
specifications and drawings and it will 
not affect the continuance of the con- 
tract; but such variation must be within 
reasonable limits and not go so far as to 
alter the whole scheme of the work. 
When the work is finished the architect 
will give the contractor a certificate of 
completion if he is satisfied. 

There then follows a period known as 
the maintenance period. During this 
period all defects that appear in the 
building have to be made good at the 
expense of the contractor. When this 
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period is over the contractor will get a 
final certificate from the architect, who 
will pay him the balance of the money to 
be paid but which the architect retained 
in his own hands when giving progress 
certificates. 

In the event of the architect and the 
building contractor not being able to 
agree on a particular matter arising 
during the work, the dispute is usually 
submitted to an arbitrator. The contract 
usually names two or three persons who 
may be called on to act when such a 
dispute arises. (See ARCHITECTS; QUAN- 
TITY SURVEYORS.) 

BUILDINGS.—It is part of the duty of 
the local authority in each district to 
make bye-laws regulating the erection of 
new buildings and the alteration of 
existing ones in their district. Such bye- 
laws when made must be submitted to 
the Minister of Health for confirmation, 
and the Minister, if he is satisfied that the 
existing bye-laws in any district are 
handicapping the erection of any 
building, may require the local authority 
to revoke them or substitute new ones. 

The great majority of the regulations 
apply to the erection of new buildings, 
but the following operations are con- 
sidered to be equivalent to the erection 
of a new building :—(a) the re-erection 
of any building pulled down to, or below, 
the ground floor; (6) The re-erection 
wholly or partially of any building of 
which an outer wall is pulled down or 
burnt down to, or within, ten feet of the 
surface of the ground adjoining the 
lowest storey of the building; (c) The 
conversion into a dwelling house of any 
building not originally constructed for 
human habitation, or the conversion 
into more than one dwelling house of a 
building originally constructed as one 
dwelling house only; (d) The reconver- 
sion into a dwelling house of any 
building which has been discontinued as, 
or used for, any purpose other than that 
of a dwelling house; (e) The making of 
any addition to an existing building by 
raising any part of the roof, by altering a 
wall, or making any projection from the 
building, but so far as regards the 
addition only; (f) The roofing over of an 
Open space between walls or buildings. : 
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Plans.—Before a new building, even a 
wooden shed like a small garage, can be 
erected plans must be prepared and 
deposited with the local authority. A 
local authority must either approve or 
disapprove the plans within one month 
after they are delivered to them. Until 
such approval is obtained no building 
may be commenced, and any building 
which is erected or commenced before 
the plans have been approved may in 
fact be pulled down by the direction of 
the local authority. 

If plans are to obtain the approval of 
the local authority they must conform to 
the building regulations in force in the 
district. These regulations deal with the 
following matters:—(1) structure of the 
walls, foundations, roofs and chimneys 
of new buildings; (2) ventilation; (3) 
drainage, water closets; (4) structure of 
floors, hearths and staircases and the 
height of rooms; (5) height of the 


buildings. 

It should be noted that in London all 
the various enactments relating to 
buildings have been codified in the 


London Building Acts, 1930 to 1939, 
and the regulations made thereunder. 

BUILDING LINE.—The building line 
is the general line of the buildings in any 
street, and no building may be erected 
beyond the line except with the consent 
of the local authority if the building line 
is within fifty feet of the highway. If 
the building line is more than fifty feet 
from the highway, then a building may 
not be erected within fifty feet of the 
highway. To build beyond the building 
line without the consent of the local 
authority is a statutory offence and any 
offending building may be ordered to be 
demolished. 

BUILDING SOCIETIES.—The 
objects and rules of building societies 
differ one from another, but the general 
object is as follows: a number of persons 
agree together to contribute a fixed sum 
(say, £100) each to a common fund. Each 
contributor is issued with a £100 share 
and is bound to contribute, not in a lump 
sum, but by periodical (usually monthly) 
instalments, until he has made up the 
whole £100. Every member is entitled, 
before the full number of periodical 
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payments is made, to draw upon the 
common fund to the éxtent of his £100 
share, on the understanding that he will 
continue to pay the monthly instalments 
as they fall due, and as security for such 
payments he mortgages his freehold or 
leasehold property to the society. In 
effect, the society advances him money 
in order that he may buy a house, which 
he then mortgages as security for the 
money so advanced. In most cases, the 
member is not entitled to obtain ad- 
vances to the full extent of the £100 
because such advance will usually be 
made only on the deduction of a dis- 
count, varying according to the number 
of monthly instalments still owing. 

Rules.—The rules of a building society 
are made by the promoters and approved 
by the Registrar of Friendly Societies, 
who rejects any proposed rules which he 
considers unlawful. Every officer of the 
society and every member is bound by 
the rules, and it is not open to him to say 
that he has not read them. Copies of the 
current rules may always be obtained by 
any member of the public on application 
to the secretary of the.society, on pay- 
ment of a small fee (usually one shilling). 
Certain matters must be included in the 
rules, e.g. the manner in which advances 
are to be made, the purpose to which 
funds are to be applied, the investment 
of funds, the mode in which meetings are 
to be called, borrowing powers of the 
society, the mode in which members may 
withdraw from the society, and some 
other matters. 

Members.—The members of a building 
society are of two classes, known as “‘ad- 
vanced” (or “‘borrowing”’?) members and 
“unadvanced” (or “‘investing’’) members. 
A member who has taken, say, a £100 
share in the society may, as mentioned 
above, borrow up to about £100 before he 
has paid up the full £100. Until he avails 
himself of this right, he is an unadvanced 
member, but as soon as he draws on his 
share he immediately becomes’ an 
advanced member. 

Both classes are bound to continue 
their periodical payments until such 
time as the full £100 has been paid up, 
and an advanced member will, in the end, 
pay considerably more than that sum, 
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since he will also have covenanted in the 
mortgage deed to pay interest on the 
amount advanced. 

Shares may be held jointly by two or 
more persons. Unadvanced members 
are usually entitled, under the rules of 
the society, to interest on the amount 
paid up, and, when the share is fully paid 
up (or, sometimes, before that date), toa 
share in profits. When the share is fully 
paid up, the member may continue to 
hold it. 

Death of a Member.—When a member 
or depositor dies intestate having a sum 
not exceeding £50 in the funds of a 
society, such sum may be paid to the 
person who shall appear to the directors 
to be entitled to it on the intestacy, 
without letters of administration having 
been taken out. Before the directors may 
make such payment, they must receive 
satisfactory evidence of the death and a 
statutory declaration that the member 
died intestate, and that the person 
claiming payment is entitled on the 
intestacy. 

When a payment has been made in this 
way, and it subsequently turns out that 
the person so paid was not the next of 
kin, the person who is in fact the next of 
kin cannot recover from the society, but 
is free to proceed against the person to 
whom the society made the payment. 
When an advanced member dies in- 
testate, leaving an infant heir, the 
society, after selling the premises mort- 
gaged to them by the deceased, may pay 
any money remaining in their hands to 
the administrator of the deceased’s 
estate, provided the total sum so re- 
maining in their hands does not exceed 
£150. In other cases, investments or other 
interests in building societies pass on the 
death of the member to his executor or 
administrator in practically the same 
way as do the shares in a limited com- 
pany, and if the shares are not fully paid 
up, then the estate of the deceased person 
will be liable for all deficiencies; but, as 
death operates as an automatic with- 
drawal from the society, such liability 
will only arise if the society goes into 
liquidation before the death occurred. 
But even in the case of a liquidation, 
the deceased person’s estate is in an 
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advantageous position, since moneys 
owing to the deceased member must be 
paid out before any payments may be 
made to other members. 

Meetings.—A building society, like an 
ordinary limited company, is controlled 
and owned by the members, and the 
conduct of the business is entrusted by 
the members to the directors and other 
officers. The powers of the members are 
exercised at the meetings of members. 
Various kinds of meetings are held, and 
are known as “general meetings,’ ‘‘an- 
nual general meetings’ and “special 
meetings.’”’ The mode of calling any of 
these meetings is prescribed in the rules 
of each society. 

Shares.—The number of shares that 
may be issued by a building society is un- 
limited, depending solely upon the 
number of persons who apply for them. 
There is no limit to the nominal value of 
a share when issued, nor to the amount 
of the periodical subscriptions. Pre- 
ferential shares may be, and often are, 
issued, entitling the owner to a guaran- 
teed rate of interest in preference to the 
ordinary members, but such shares do 
not give a right to share in profits. 

The person entitled to shares is the 
person whose name is registered in the 
books of the society as owner. Usually 
shares may be transferred without any 
difficulty, and no stamp duty is payable 
on such transfer. The rules of each 
society usually lay down the method by 
which transfer is to be effected. 

Shares may be withdrawn and no rule 
may be made prohibiting such with- 
\drawal, though rules can lay down the 
method by which withdrawal is to be 
effected, and may provide for discounts 
to be deducted on withdrawal. Any 
member may withdraw the amount he 
has already paid by his periodical instal- 
ments, even though he has not completed 
the payments. The effect of withdrawal 
is to terminate all connection between the 
member and the society, so that he is no 
longer entitled to interest or to a share 
in the profits, and is no longer liable to 
continue his periodical payments. 

The Mortgage.—Advances are made 
to members only when they are able to 
mortgage freehold or leasehold pro- 
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perties as security for the loan. But 
further security is sometimes required in 
the form of a guarantee by some third 
person that any sums owing will be duly 
paid; local authorities (e.g. county 
councils and borough councils) are 
authorized to enter into such guarantees 
for the purpose of encouraging housing. 
A member is at any time entitled to re- 
deem his mortgage, e.g. to pay off the 
society in a lump sum, and the amount 
payable on redemption is governed by 
the society’s rules. The rules very often 
provide that when an instalment is 
not paid punctually on the due date, the 
whole amount of future instalments will 
become immediately payable, and great 
care should therefore be taken to ensure 
that instalments reach the society at the 
proper time. In other respects, a mort- 
gage to a building society is similar to 
any ordinary mortgage, and is subject to 
foreclosure in the same way. 

Disputes.—If any question arises be- 
tween the society and one of its members, 
such dispute will be decided in the first 
instance by an arbitrator, or by the 
Registrar, or by the County Court, 
according as the rules of the society 
provide. ' 

Permanent and Terminating Societies. 
—The most important building societies 
are of the class known as “‘permanent’’ 
societies, and the law as stated above 
refers to such permanent societies. 
Terminating societies are on almost 
precisely the same footing, and it has 
not been considered necessary in this 
article to indicate the minor differences 
between them. The main distinction is 
that a terminating society is intended to 
continue in existence only until a fixed 
date or until some result, as specified in 
the rules, has been attained. (See 
FRIENDLY SOCIETIES; MORTGAGES.) 

BURGLARY.—The word burglary is 
popularly used to describe any entering 
of a house for the purpose of stealing. 
In law, however, it has a strict meaning 
and is confined to the breaking and 
entering of a dwelling house at night 
with intent to commit a felony therein. A 
person “‘breaks’’.a house who gets in or 
out by a trick or by forcing some aper- 
ture through which to enter or leave. 
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There need not be any fracturing or 
splitting. Thus opening a door by means 
of a key or by lifting a latch constitutes 
a breaking in law. A person “enters” 
who inserts any portion of his body 
however small, or any object held in his 
hand, inside the house. Where there is a 
breaking and entering at any time save 
at night the offence is called house- 
breaking. Night means the interval 
between nine o’clock in the evening and 
six o’clock in the morning of the next 
succeeding day. 

A person convicted of burglary may 
be sentenced to imprisonment for life, 
or to imprisonment for not more than 
two years. 

BURGLARY INSURANCE.—Insur- 
ance against theft or burglary is governed 
by precisely the same principles as fire 
insurance, but the greatest care must be 
taken to read the description of the risk 
insured against, e.g. an insurance against 
burglary alone will not cover loss by 
theft during the daytime. (See BuRG- 
LARY; FIRE INSURANCE; INSURANCE; 
THEFT.) 

BURIAL.—It is the-duty of the sur- 
viving near relations living with a 
deceased person at the time of his death 
to dispose of the body either by burial or 
cremation. Failing such survivors the 
duty falls upon the executors and, failing 
them, even upon the householder on 
whose premises the body lies. It is not 
necessary that a body should be buried in 
consecrated ground, or, indeed, in any 
particular place. It can even be buried in 
private ground if desired, provided that 
burial there does not constitute a 
nuisance, and also provided it does not 
offend against any law applying to any 
particular locality. 

A body cannot be stolen as there is no 
property inva corpse, but it is an offence 
to disinter a body without lawful 
authority even for a pious and laudable 
purpose. 

Every inhabitant and parishioner of the 
parish has a right to burial in the parish 
churchyard or burial ground, and every 
person dying within the parish has a like 
right. The right to burial does not, how- 
ever, give the right to the erection of a 
monument. A criminal executed by 
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process of law must be buried within the 
walls of the prison in which he has been 
executed, unless there is no convenient 
space, in which case a Secretary of State 
appoints some other place. 

Generally, if the burial takes place in 
consecrated ground, the burial service 
of the Church of England is performed 
by an ordained priest of the Church. But 
any person having the legal charge, or 
being responsible for the disposal of the 
body, may give notice of intention that it 
is proposed to inter the body .in the 
churchyard or cemetery without the 
performance of that service. 

Apart from Act of Parliament no fee is 
due for burial in a parish churchyard of a 
person entitled to be buried there, but 
by long custom fees may be and, in fact, 
often are demanded. (See CEMETERIES; 
CREMATION.) 

BUSINESS NAMES.—The Registra- 
tion of Business Names Act, 1916, pro- 
vides that every person or firm having a 
place of business in the United Kingdom, 
and carrying on business under a name 
which does not consist only of the true 
surnames of all the partners, with or 
without the Christian names, must be 
registered. The Companies Act, 1948, 
extends to companies the provisions of 
the 1916 Act, and every company as 
defined in the Companies Act, carrying 
on business under a business name which 
does not consist of its corporate name 
without any addition, must now be 
registered. 

Registration is done by sending to the 
Registrar of the district in which the 
principal place of business of the firm or 
person is situated a written statement 
setting out certain particulars. These 
particulars must shew the business name 
in question, the general nature of the 
business, the principal place of the busi- 
ness, together with particulars as to the 
nationality and previous names, if any, 
of the persons involved in the said busi- 
ness. These particulars must be furnished 
within fourteen days after the firm or 
person commences business. If any 
change in connection with any of the 
particulars furnished occurs, written 
notice of such change must be given 
within fourteen days of the change. 
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Non-compliance with these provisions 
renders the offender liable to a fine not 
exceeding £5 for every day on which 
business is carried on contrary to the 
provisions of the Act. Further, any 
person or firm which has failed to pro- 
vide the proper particulars required is 
under certain disabilities in legal pro- 
ceedings. Thus, a person or firm in 
default is not allowed to enforce in the 
Courts any contract entered into while 
he or it was in default, unless the judge, 
before whom the case is brought, grants 
special exemption from this provision. 

The certificate of registration must be 
exhibited in a conspicuous position at 
the principal place of business of the 
person or firm. Failure to exhibit this is 
an offence punishable by a fine of £20. 

Where any person or firm registered 
under the Business Names Registration 
Act ceases to carry on business, the 
partners in the firm or, in the case of a 
person who is dead, his executors or 
administrators, must, within three 
months after the business has ceased to 
be carried on, send a written notice to 
the Registrar stating that the person or 
firm has ceased to carry on business. 
This provision applies to registered 
companies which cease to carry on 
business. Failure to comply with this 
renders any person whose duty it was to 
give the notice liable to a fine not 
exceeding £20. 

Where any business name contains the 
word “British,” or any other word 
which, in the opinion of the Registrar, 
tends to cause people to believe that the 
business is under British control, when 
in fact the persons who wholly or mainly 
control it are not British, the Registrar 
may refuse to register it, or, if it is already 
registered, may remove it from the 
register. A person dissatisfied with the 
decision of the Registrar may appeal to 
the Board of Trade. 

There are also provisions requiring 
persons or firms carrying on business 
under a business name to publish their 
true names for the information of per- 


“sons with whom they deal. Thus, in the 


case of an individual person, he must set 
out on all trade catalogues, trade circu- 
lars, show cards and business letters, his 
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Christian name or initials, his surname, 
any former names he may have borne, 
and, if he is not British, his nationality. 
Similar rules apply in the case of a firm, 
all partners being required to give this 
information. Non-compliance with these 
provisions renders any offender liable to 
a fine not exceeding £5. 
BUTTER.—The Food and Drugs Act, 
1938, defines butter as “the substance 
usually known as butter made ex- 
clusively from milk with or without salt 
or other preservative, and with or 
without the addition of colouring 
matter.’’ It is an offence under the Act 
to sell or offer for sale any butter which 
contains more than sixteen per cent. of 
water or any milk-blended butter which 
contains more than twenty-four per cent. 
of water. If any substance intended to be 
used for the adulteration of butter is 
found in a butter factory the occupier of 
the butter factory is guilty of an offence, 
and if any oil or fat capable of being so 
used is found in such a factory it is pre- 
sumed to be intended to be so used 
unless the contrary is proved. No factory 
must be used as a butter factory unless 
registered with the Food and Drugs 
Authority (usually the County Council 
or County Borough Council). A sam- 
pling officer of the Food and Drugs 
Authority may take samples of butter 
exposed for sale for analysis, and it is an 
offence to obstruct him in his duties. The 
penalties for offences imposed by the 1938 
Act are severe: £20fine first offence; sub- 
sequent offences £100 fine or three months’ 
imprisonment or both. (See Foon.) 
BYE-LAW.—A bye-law is a regu- 
lation made by some body such as a 
corporation, local authority, or railway 
company, which governs the conduct of 
either the members of the body itself or 
of the general public in some particular 
sphere of their activities. It has the force 
of law and may impose a penalty. 
Bye-laws are made by an authority 
under powers granted to it by Act of 
Parliament, and they have to be sub- 
mitted for confirmation to a central 
authority, usually a Government de- 
partment, before they can come into 
force. (See BOROUGH COUNCIL; CORPORA- 
TION; LOCAL GOVERNMENT; RAILWAYS.) 


C LICENCE 
LICENCE.—One of the licences 
C required by persons who use 
motor vehicles in their business 
for the carriage of goods. (See CARRIER’S 
LICENCE.) 

CALLS.—When shares are issued by a 
company it is not usual to require the 
shareholders to pay over the full value of 
the share at once. In most cases some 
proportion, say, 5/- in the £, is payable 
when the shares are applied for, another 
5/- on allotment, and the balance when 
“called.”” As the Directors find they 
require more money they may decide to 
make a call on the shareholders for the 
whole or part of the amount outstanding 
on the shares. Once a shareholder has 
paid the full amount due on the shares, 
he is not responsible for any of the debts 
of the company. 

It is usual for a company to provide in 
its Articles that it shall have a lien on the 
shares of any shareholder—i.e. a right to 
refuse to allow the shareholder to trans- 
fer the shares, until all calls due have 
been paid, and to provide further that it 
may sell or forfeit the shares in order to 
pay itself the amount of the call. Unless 
there is such a provision in the articles, a 
company registered in England has no 
lien, but a company registered in Scot- 
land has a lien by the Scots Common 
Law without any special provision. 

When shares are sold the transferor is 
liable for all calls on them that may have 
been made before the transfer, even 
though the date of payment fixed by the 
call is after the transfer. When a share- 
holder is owed money by the company 
either for dividends or in respect of some 
other matter he cannot, if the company is 
insolvent, claim to deduct the liability of 
the company to him from the amount of 
his liability on calls, and pay only the 
balance. He must pay the full amount of 
the call and claim against the company 
separately for what is due to him, even 
though he may, in fact, receive only a 
few shillings in the pound owing to the 
insolvency of the company. There is an 
exception to this rule in cases where the 
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shareholder who owes the money is 
himself bankrupt, and in such a case his 
trustee in bankruptcy is allowed to set 
off. (See CAPITAL [COMPANY]; SHARES; 
WINDING-UP.) 

CAMERA.—In general, all Courts in 
Great Britain sit in public. In certain 
cases, however, there is power to exclude 
the public—to sit in camera as it is 
called. All those not connected with the 
case, and also the Press, are then ex- 
cluded from the Court. A decision to sit 
in camera is not taken unless the public 
interest is involved, as in the spy trials of 
the War, or for the sake of public 
decency, as in suits for nullity of marriage 
on the ground of physical impotence. 

CANTEENS.—Naval or military can- 
teens—that is to say, canteens carried on 
under the Authority of a Secretary of 
State or the Admiralty—do not require 
a justices’ licence; though they are not, 
of course, exempted by this enactment 
from requiring an excise licence. It is not 
an offence to sell intoxicating liquor to a 
civilian at such a canteen. The ordinary 
restrictions as to permitted hours do not 
apply to such canteens or to naval or 
military messes. 

CANON LAW.—The papal ecclesi- 
astical law is known as the Canon Law, 
and, although, since the Reformation, it 
has had no validity in England, a great 
deal of it survived in the form of custom- 
ary observances, and was subsequently 
adopted by Parliament or was incor- 
porated into the common law of England 
in relation to ecclesiastical matters. 

The term “canon” is also used to 
describe certain rules framed by Con- 
vocation on ecclesiastical matters; such 
rules are binding on the clergy but not 
on the laity. 

CAPITAL (COMPANY).—The word 
“Capital” is used in several senses : 

1. Nominal Capital. This is the total 
amount of shares which the com- 
pany has power to issue under its 
Memorandum. All these shares 
need not be issued by the company 
at once, or indeed issued at all. 
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2. Issued Capital, This is the nominal 
value of the shares which the 
company has issued. 

. Paid-up Capital. This is the total 
amount which has been paid by 
shareholders on the issued capital. 
A company occasionally creates what 

is known as Reserved Capital by passing 
a Special Resolution (q.v.). This means 
that the capital so declared to be 
reserved cannot be called up (see CALLs) 
or used by the company until the com- 
pany is wound up. This gives to the 
creditors of the company an additional 
fund to which they may look for the 
payment of their debts. 

Another use of the word “‘capital”’ is to 
be found in the expressions ‘“‘fixed 
capital” and “circulating capital.’’ Fixed 
capital is the property of a company 
which it owns and uses for the purpose of 
carrying on its business, and not with a 
view to re-selling, e.g. its factory 
premises. Circulating capital is property 
which the company buys for the purpose 


of re-sale, e.g. stock-in-trade. (See 
COMPANY). 
CAPITAL PUNISHMENT.—The 


punishment of a crime by death. In 
English law, sentence of death can now 
only be passed in cases of High Treason, 
Murder, Piracy and setting fire to royal 
ships or dockyards and of certain 
offences under the Army Act. It cannot 
be inflicted upon any person under the 
age of eighteen or upon any expectant 
mother. Sentence of death is carried out 
by hanging, but for military offences by 
shooting. In foreign countries such 
sentences are carried out in a variety of 
ways. Thus in most of the States of the 
U.S.A. execution is by electrocution, in 
France and parts of Germany by 
guillotining, in Spain by garotting. 
CARD PLAYING. Card Debts.— 
Money won at cards cannot be re- 
covered in a court of law unless there has 
been a subsequent legal contract between 
the loser and the winner on which the 
latter can sue. Thus, if the winner agrees 
not to report the loser to the committee 
of the club for defaulting, on condition 
that the debt is paid within a month, the 
winner can bring an action when the time 
has expired. An I.0.U. for a card debt 
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does not give the holder the right to sue. 

Money lent with the knowledge that it 
is to be used for gambling at cards is also 
not recoverable, but is if lent to pay a 
gambling debt already incurred. Again, 
a security given in respect of a gambling 
debt is void. 

Gambling Offences.—It is a question of 
fact whether any game is one of chance 
or skill. Ace of Hearts, Faro, Bassett, 
Baccarat, Chemin-de-Fer and Progres- 
sive Whist, where ‘‘partners are shuffled 
as well as the cards,’ have been held 
games of chance,and the mere playing of 
them in a place used for that purpose is 
illegal. Every game of cards which i is not 
a game of skill is illegal. 

Playing card games of chance for 
money may be unlawful for three 
reasons: 

(i) Because the games played are 
absolutely illegal. 

(ii) Because the game is played in a 
road or other public place. 

A public place is any place to which the 
public have, or are permitted to have, 
access. It includes, in addition to any 
road, a railway carriage, omnibus, tram, 
hotel, park, beach, etc. It is also an 
offence to permit card playing for money 
on licensed premises. 

(iii) Because the game is played in a 
place to which a large number of 
persons are habitually invited for 
the purpose of playing card games 
of chance for money. A place so 
used is called a common gaming 
house. 

The following offences may be com- 
mitted in connection with gambling ina 
common gaming house:— 

(a) Keeping the premises for such 

purpose. 

(b) Owning the premises and per- 
mitting gambling to take place 
there. 

(c) Managing or assisting in 
management of such premises. 

(d) Lending the players money with 
which to gamble. 

(e) Playing in such premises. 

(f) Obstructing the entrance of the 
police. 

(g) Refusing to give names 
addresses to the police. 


the 
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Search warrants may be obtained and 
cards, etc., may be seized. 

Cheating at cards, when the game is 
played for money, is a criminal offence, 
i.e. obtaining money by false pretences if 
successful, or attempting to obtain it if 
unsuccessful. 

CARRIAGE BY AIR ACT, 1932.— 
This Act binds aircraft engaged in inter- 
national air navigation, and was passed 
to give effect to a convention signed in 
Warsaw in 1929. The convention applies 
to the international carriage of persons 
and goods, and it imposes liability for 
damage sustained in embarking, dis- 
embarking or in flight. (See AVIATION.) 

CARRIAGE BY LAND.—The law 
which applies to the carriage of persons 
is different in several respects from that 
which applies to the carriage of goods. 
Although transport has been national- 
ized the common law and the special 
Acts relating to the carriage of passengers 
and goods remain unaffected, and the 
following information under this title 
deals briefly with the legal position 
arising in case of dispute between the 
passenger or the sender of goods and 
the carrier whether such carrier be the 
State (British Railways) or a private 
person or company. 

Common Carriers.—A common carrier 
is one who holds himself out as prepared 
to carry all goods which may be con- 
signed to him between certain places. 
Thus a railway company was a common 
carrier and so is the new national 
organization. 

The common law of England attaches 
several important incidents to the legal 
status of the common carrier. In the first 
place he may not refuse to carry any 
goods of the sort which he holds himself 
out as prepared to carry, unless he is 
unable to do so for some good reason 
such as lack of accommodation. If he 
should refuse, an action lies against him 
for damages. 

In the second place he is an insurer of 
the goods; that is to say that if they are 
lost or damaged he must pay compensa- 
tion, unless he can prove that the loss or 
damage was the result of an unusually 
violent storm, or other natural phenome- 
non, or to the inherent vice of the thing 
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itself. Inherent vice means some quality 
which itself was responsible for the 
damage—the tendency of some animals 
to struggle violently, of liquid to 
evaporate, or of some solids to melt. 

Valuables must be declared.—The 
Carriers Act of 1830 provides that a 
carrier is not to be liable at all for theloss 
of, or damage to, money, valuables, furs, 
glass, books and pictures if there is more 
than £10 (railway companies £25) worth 
in any one package, unless at the time 
when they were delivered to him he was 
informed of their value. 

There is nothing to prevent a common 
carrier from entering into a special con- 
tract with his customer either increasing 
or limiting his liability. The law set out 
above only applies if there is no such 
special contract. Carriers who are not 
common carriers (and a great many 
carriers by road now take care not to 
hold themselves out as carriers in such a 
way as to become ‘‘common”’ carriers) 
are not bound to accept all goods which 
are brought to them, but may pick and 
choose. In addition, they are only liable 
for loss or damage if it can be proved 
against them that this was caused by 
their negligence (q.v.), and, of course, 
there is nothing to prevent them con- 
tracting out of even this liability. 

Ticket Conditions.—It is important in 
this connection to realize that the law 
assumes that all the terms of a contract, 
and any conditions printed upon it, or 
upon receipts, tickets, etc., have been 
agreed to by both parties. This assump- 
tion cannot be disproved in the case of 
conditions printed upon the contract 
itself; but where the conditions are con- 
tained not on the contract document 
itself but elsewhere, as in advertisements 
on the backs of tickets, in time-tables, 
etc., the carrier who relies upon them 
must shew that reasonable notice of 
their existence was given to the other 
party. This is why railway tickets bear on 
them a statement that they are issued 
subject to conditions. The tendency of 
the law at the moment seems to be that 
almost any notice will suffice to raise the 
assumption that the conditions were read 
and accepted. Thus it has been held that 
a person who takes a cheap excursion or 
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workman’s ticket subject to a condition 
that the company is not liable in case 
of accidents however caused cannot 
recover damages if injured in an accident. 
This principle applies equally to the 
carriage of goods and of passengers. 

In other respects, however, the legal 
position of a carrier of persons is 
different. There may be common carriers 
of passengers. Most omnibus companies 
hold themselves out as prepared to carry 
any person who may present himself. A 
motor coach proprietor does not; he 
reserves to himself the right to refuse to 
carry anybody, and he cannot be forced 
to carry them. A common carrier of 
passengers is not entitled so to refuse, 
unless there is some good reason such as 
drunkenness or filth or the absence of 
any accommodation to justify him. He is 
not, however, an insurer of the safety of 
his passengers; he is not liable if they are 
injured, unless they can prove that the 
injury was caused by the negligence of 
ibe carrier or his servants. 

When trains are late.—In general the 
publication of a time-table is a guarantee 
that it will be adhered to, but in practice 
no time-table is ever published without a 
statement that the carrier reserves the 
right to depart from it, and does not 
guarantee to make connections or to run 
io time. In such a case he is not liable if 
the vehicles do not keep to the time-table. 

Carriers? Licences.—As a result of 
legislation in recent years it is now no 
longer permissible for anybody to set up 
as a carrier by road, whether of pas- 
sengers or of goods, without first obtain- 
ing a special licence to do so from the 
Traffic Commissioners for his particular 
area. The only exception is that of the 
carrier who uses nothing but horse 
traction. 

Vehicles used for the carriage of 
passengers may be divided into three 
classes: hackney carriages (which must 
seat less than nine persons—see HACK- 
NEY CARRIAGES) which are licensed 
under the Hackney Carriage Acts; and 
public service vehicles (to seat more than 
eight) and contract carriages, which 
must both be licensed under the Road 
Traffic Act of 1930. The distinction be- 
tween the last two classes is that a public 
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service vehicle plies for hire (for instance, 
an ordinary omnibus), whereas a con- 
tract carriage may only be employed as 
the result of a special contract (i.e. a 
motor coach hired for a private party). 

Goods Vehicles.—Motor (which in- 
cludes steam) vehicles used for the 
carriage of goods by road may also be 
divided into three classes: vehicles which, 
like public service vehicles, ply for hire as 
public carriers of goods; vehicles which 
are sometimes used for the public 
carriage of goods, and sometimes for the 
carriage of goods in connection with the 
trade or business of their owner; and 
vehicles which are used only for the 
latter purpose, such as a tradesman’s van 
or a commercial traveller’s adapted car. 
(See CARRIERS’ LICENCES.) 

Condition of Vehicles.—Further, all 
carriers, whether of passengers or of 
goods, must maintain their vehicles in fit 
and proper condition to the satisfaction 
of examiners and certifiers appointed by 
the Minister of Transport. 

These officials, and in addition any 
police constable, have power to stop any 
goods vehicle on the road in order to 
inspect its licence and mechanical fitness. 
They have also power to enter garages. 
and other private places for the same 
purposes. 

In order to protect the public, carriers. 
must not work drivers for more than a 
certain number of hours out of the 
twenty-four and must allow them 
adequate rest periods. To ensure that this 
is done they must keep records of the 
times worked by all their employees. 
They must also keep a record of the 
weights carried by any goods vehicle; 
this must, if required, be produced to any 
constable or examiner. (See CARRIERS’ 
LICENCES; HACKNEY CARRIAGES; LON- 
DON PASSENGER TRANSPORT BOARD; 
RAILWAYS.) 

CARRIAGE BY SEA.—When goods 
are carried by sea the contract may be 
either in the form of a charter party or a 
bill of lading, or a special contract under 
the Carriage of Goods by Sea Act, 1924. 
Sometimes both bills of lading and a 
charter party will be entered into for the 
carriage of the same goods, and in other 
cases the charterer, that is, the person 
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who has taken out the charter party, will 
carry goods for other persons for whom 
he will issue bills of lading. 

If no special provision is made in the 
contract of carriage, i.e. in the charter 
party, bill of lading or special contract, a 
carrier by sea will be a common carrier 
(q.v.) and liable to all obligations as 
such, but in almost all cases it is the 
practice for the carrier to alter the 
liabilities which would thus fall upon 
him by the insertion of special provisions 
in the charter party or bill of lading. 

What is a Charter Party2?—A charter 
party is an agreement under which the 
owner of the ship places it, or a specified 
part of it, at the disposal of a person 
desiring to ship goods for the purpose of 
carrying a cargo. The charter party may 
operate as a lease of the ship so that the 
person chartering it becomes for the 
time the owner of the ship and the master 
and crew become his servants, but as a 
general rule the charter party only gives 
the right to the charterer to have his cargo 
carried by the ship. In return for this 
right the charterer agrees to pay a 
certain sum of money-to the owner of 
the ship and this money is called freight. 

The charter party may be either a 
voyage charter or a time charter. In a 
voyage charter the charterer takes the 
ship for the purpose of carrying out a 
certain voyage or series of voyages, e.g. 
from London to New York. In a time 
charter the ship is taken for a fixed period 
of time commencing either from a parti- 
cular date or from the date on which 
the ship arrives at a named port. 

Usual Terms in a Charter Party.—The 
form of a charter party varies very much 
in different cases depending on the 
purpose for which the charter is required. 
It usually includes an undertaking that 
the ship is seaworthy. If the charter party 
is in these terms, it is not enough for the 
shipowner to provide a ship seaworthy 
“so far as he can make it so.’ The 
obligation on him is an absolute one, 
and if the ship should turn out to be 
unseaworthy even without any fault of 
the shipowner, he will be liable for any 
loss. Even without any express provision 
in the charter party the shipowner will 
be bound to make the ship seaworthy. 
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Since, if no provision were made to 
the contrary in the charter party, the 
liability of the shipowner for the goods 
entrusted to him would be that of a 
common carrier, i.e. he would be re- 
sponsible for any loss however caused, 
whether by his negligence or not, it is 
the invariable practice to reduce his 
liability by inserting in the charter party 
a clause to the effect that the shipowner 
shall not be liable for any loss caused 
through certain ‘‘expected perils’ set 
out. These usually are ‘restraints of 
princes and rulers, Act of God, the 
King’s enemies, fire and all and every 
other dangers and accidents of the seas, 
rivers and navigation of whatever nature 
and kind whatsoever.”’ 

“Perils of the sea’ includes all losses 
caused to the goods by the action of the 
sea of an unusual character, e.g. a storm, 
so long as the shipowner or his servants 
have not by their negligence brought 
about the loss. Where the negligence of | 
master and crew is also excepted, the 
shipowner will not be liable even where 
the loss is caused by negligence. Unless 
negligence is expressly excepted, the — 
shipowner will only be protected from 
liability where the loss is caused by one 
of the excepted perils and without any 
fault of his or his servants. 

Deviation.—These clauses in the charter 
party apply only when the ship is on the 
voyage for which she was chartered, and 
if the shipowner departs from the voyage 
which he has undertaken to carry out, 
without reasonable cause, i.e. deviates 
by going off the normal route or even by 
calling at other ports, he will cease to be 
protected by the clauses in the charter 
party. 

Deviation is allowed when necessary 
to save life or to avoid pirates or dangers 
of navigation, but not to save property. 
Thus a ship is entitled to go off her 
course for the purpose of giving assist- 
ance to another ship which is in 
difficulties, but not for the purpose of 
salving a ship which has been abandoned 
by her crew. Deviation to save property 
is, however, now allowed in all bills of 
lading which are coyered by the Carriage 
of Goods by Sea Act, 1924, that is, bills 
of lading issued in respect of goods being 
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carried on ships from any port in Great 
Britain or Northern Ireland. 

Protection to Shipowners.—A _pro- 
tection is given to the owners of British 
ships by the Merchant Shipping Act, 
1894, which provides that they shall not 
be liable for damage unless caused with 
their actual fault or privity in cases where 
goods are lost or damaged by fire on 
board ship, or where small articles of 
large value are lost or damaged, unless 
their true nature and value have been 
declared in writing when they are 
shipped, so that a special care may be 
taken of them. 

Whenever there is loss of life or 
personal injury to any person in the 
ship, or damage to goods, or where the 
ship is improperly navigated and loss of 
life, or personal injury, or damage to 
goods is caused to some person or goods 
on board another ship, or to another 
ship itself in collision or otherwise, the 
shipowner is again protected. If this loss 
is without his actual fault or privity he 
cannot be made liable for an amount 
exceeding £15 a ton of the ship’s tonnage 
where there is loss of life or personal 
injury, or £8 per ton if goods are lost or 
damaged. 

What is a Bill of Lading?—Whereas a 
charter party is taken out when the whole 
or a specific portion of a ship’s capacity 
is required for the carriage of the cargo, 
persons desiring to send smaller quanti- 
ties of goods will enter into a contract 
known as a bill of lading, under which 
the carrier agrees to carry these specific 
goods and not, as in the case of a charter 
party, to put any definite part of the 
ship’s capacity at the disposal of the 


shipper. This document serves three 
purposes. 
1. It is a receipt for the goods, | 


‘showing that they have been put on 
board ship. 


2. It contains the terms of the contract 


‘on which the goods are being carried. 


. 





3. It is a document of title to the 


goods. (See BILL oF LADING.) 


What Carrier must Undertake.—The 
terms of contract as set out in a bill of 
lading will now be controlled in all cases 
in which goods are shipped from Great 
Britain or Northern Ireland by the terms 
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of the Carriage of Goods by Sea Act, 
1924, which makes considerable altera- 
tions in the liabilities of shipowners. 
Notice that this does not apply to charter 
parties. 

When this Act applies, the normal 
undertaking by the shipowner, that the 
ship is seaworthy, is modified, and in the 
event of the ship proving unseaworthy he 
will not be liable, unless he has failed to 
use proper care to make it seaworthy. He 
is under a similar duty to take reasonable 
care that the ship is properly manned, 
equipped and supplied, and that the 
holds, refrigerating and cold chambers 
and all other parts of the ship in which 
goods are carried are made fit and safe 
for the reception, carriage and preserva- 
tion of the goods. The shipowner is 
further bound properly and carefully to 
load, handle, stow, carry, keep, care for 
and discharge the goods carried. 

When Goods are damaged.—If the 
goods are damaged notice must be given 
to the carrier in writing before they are 
removed, except in cases where the state 
of the goods has been the subject of joint 
survey or inspection by representatives 
of the shipowner and the consignee. If 
the loss is not apparent, notice must be 
given within 3 days. Unless this is done, 
it will be presumed that the goods have 
been delivered in accordance with the 
description on the bill of lading. In all 
cases a carrier’s liability is further limited 
to £100 per package unless the nature and 
value of the goods have been declared by 
the shipper and inserted in the bill of 
lading. 

Deviation.—The carrier is now entitled 
to deviate when deviation is necessary for 
the purpose of saving life or property at 
sea or is otherwise reasonable. 

**Excepted Perils.’’—The carrier is not 
responsible for loss or damage caused in 
certain ways known as excepted perils: 

(i) The act, neglect or default of the 
master mariner, pilot or servants of the 
carrier in the navigation or the manage- 
ment of the ship. 

(ii) Fire, unless caused by the actual 
fault or privity of the carrier; (iii) Perils, 
dangers and accidents of the seas or other 
navigable waters (see above); (iv) Act of 
God (q.v.); (v) Act of war; (vi) Act of 
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public enemies; (vii) Arrest or restraint of 
princes (q.v.), rulers or people, or seizure 
under legal process; (viii) Quarantine 
restrictions; (ix) Act or omission of the 
shipper or owner of the goods, his agent 
or representative; (x) Strikes, or lock- 
outs, or stoppage or restraint of labour 
from whatever cause, whether partial or 
general; (xi) Riots and civil com- 
motions; (xii) Saving or attempting to 
save life or property at sea; (xiii) Wastage 
in bulk or weight, or any other loss or 
damage arising from inherent defect, 
quality or vice of the goods; (xiv) In- 
sufficiency of packing of goods; (xv) 
Insufficiency or inadequacy of marks; 
(xvi) Latent defects not discoverable by 
due diligence; (xvii) Any other cause 
arising without the actual fault or privity 
of the carrier, or without the faulty neglect 
of the agents or servants of the carrier. 

Carrier cannot ‘‘contract out.’’—The 
carrier cannot issue a bill of lading under 
which he exempts himself from liability 
as set out in the above rules in respect of 
making the ship seaworthy, or its equip- 
ment proper, or fitting it out in a way 
suitable to take the cargo, or in respect 
of the loading, stowing, carriage or 
discharge of the cargo; but he may 
increase his liability in any respect, or 
abandon any of the protection or exemp- 
tion given to him, provided that this is 
set out in the bill of lading in clear terms. 
(See SHIPPING.) 

CARRIERS’ LICENCES.—No per- 
son may now carry goods by road in a 
motor vehicle without first obtaining a 
carrier’s licence for each vehicle under 
the Road and Rail Traffic Act of 1933. 

There are, however, a few exceptions 
where no licence is necessary. In the first 
place if no hire or other reward, i.e. 
money, is received in return for the 
carriage, it is not necessary to have a 
carrier’s licence, unless the carriage is in 
connection with the carrier’s own trade 
or business. A commercial traveller or 
tradesman carrying or delivering goods 
in the course of his business or trade, ora 
manufacturer taking goods from one 
factory to another, needs a licence; but 
if the goods were not connected with his 
trade or business, then no licence would 
be required unless some charge were 
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made. No carrier’s licence is necessary 
for most agricultural vehicles. 

Carriers’ licences are personal to the 
carrier to whom they are issued, and 
cannot be assigned or sold; on death, 
sale, etc., application should be made 
to the Traffic Commissoners for a 
transfer. 

Different Kinds of lLicence.—There 
are three kinds of licence: the public 
carrier’s, called A for short, the limited 
carrier’s or B licence, and the private 
carrier’s or C licence. An A licence 
entitles the licensee to use the licensed 
vehicle for the carriage of goods by road 
for hire or reward, but such vehicles may 
not be used in connection with any other 
trade or business of the licensee. The 
Traffic Commissioners have a discretion 
as to whether or not they will grant an 
A licence (except in a few cases), but if 
they do grant it they cannot insert any 
conditions in it as to services, charges, 
etc. The normal duration of an A licence 
is two years from the date on which it 
was given. 

If, in addition to using the vehicle for 
the carriage of goods for hire or reward, 
the licensee wishes to use it for the 
carriage of goods in connection with his 
own trade or business, he must obtain a 
B licence (a limited carrier’s licence) 
which will entitle him to use the vehicle 
for both purposes. 

In issuing these licences Traffic Com- 
missioners have a much greater discretion 
than in the case of A licences for in 
addition to deciding whether or not they 
will grant a B licence they have also 
power to grant it subject to conditions 
affecting the right to use the licensed 
vehicle for the carriage of goods for hire 
or reward. No conditions may be im- 
posed regarding use for the licensee’s 
trade or business. Of the conditions that 
may be attached the most important are 
those limiting the places between which, 
the persons for whom and the nature or 
class of goods which may be carried. No 
conditions as to rates or charges may be 
imposed. A B licence lasts for one year 
and expires on the same date as an A 
licence. 

If an applicant for a licence does 
not intend to use the vehicles for carriage 
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for hire or reward but only in connection 
with his own trade or business, he should 
apply for a C licence; for no conditions 
can be attached to this and the licensing 
authority has no power to refuse to 
grant it, unless the applicant has at some 
time held a carrier’s licence which was 
suspended or revoked. 

A C licence entitles the licensee to use 
the licensed vehicles in connection with 
his own trade or business and, in the case 
of a farmer, to carry goods for another 
farmer in the same district for hire or 
reward. It lasts for three years and 
expires on the same date as the A and 
B licences. 

Short-term A, B and C licences of three 
months’ duration may be granted for 
work which only lasts for a short season. 

How Application is Made.—Applica- 
tion for a carrier’s licence should be made 
to the Traffic Commissioners (the 
licensing authority) for the area in which 
is situated the base, or centre, from which 
the business will be worked, or in the 
case of a C licence, in which is situated 
the head office of the applicant. 

Conditions.—In addition to their 
powers of granting, refusing and varying 
licences and inserting conditions therein, 
licensing authorities have power to 
revoke or suspend a licence for breach of 
those conditions; but they may only do 
so if satisfied that the breach was fre- 
quent, or wilful, or entailed danger to 
the public, and they may be required to 
state in writing the grounds on which 
they acted. From any decision of a 
licensing authority the applicant or an 
objector (provided that he belongs to the 
class which they were bound to hear) may 
appeal to an Appeal Tribunal. 

Using an unlicensed vehicle or one 
whose use has been prohibited by an 
examiner, or breaking any condition of 
the licence, is, apart from being a ground 
for revocation or suspension of the 
licence, a criminal offence punishable 
with a heavy fine. 

CARRIERS’ LIEN.—A common car- 
rier (q.v.) has a right to withhold goods 
carried by him until the carriage charges 
have been paid. This is called a lien. 
(See COMMON CARRIER.) 

CASE STATED.—The method of 
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appeal from a Magistrate’s Court on a 
point of law is by means of ‘Case 
Stated’’ to a Divisional Court of the 
High Court of Justice. The party who is 
dissatisfied can ask the magistrates to 
state a case; in other words, to set out 
their findings on questions of fact, and 
to state for the decision of the High 
Court of Justice the questions of law 
arising from those findings of fact. The 
case so Stated is then considered by three 
High Court Judges who form a Divi- 
sional Court, and they declare what is 
the legal effect of the findings of fact in 
the Court below. 

It is important to note that an appeal 
of this sort can be on a question of law 
only, since the High Court must accept 
as right the decisions on questions of 
fact of the lower Court: If the magistrates 
refuse to state acase the High Court may 
be moved for a mandamus,i.e. an order 
commanding them to do so. In some 
cases a Court of Quarter Sessions or 
Recorder may state a case on a point of 
law. Arbitrators may also state a case on 
a point of law. 

CASHIERING.—This is the most 
ignominious form of dismissal of an 
officer from the combatant services. It is 
only inflicted in cases of offences 
involving most discreditable conduct. An 
officer who has been cashiered can never 
again be employed under the Crown in 
any capacity. 

CASUAL WARD.—Scee 
ASSISTANCE. 

CAT.—Cats are domestic animals and 
are the property of their owner, but 
since they are not dangerous, the owner 
of a cat cannot be held liable for the 
damage that it does unless it can be 
shewn that he knew that it was liable to 
cause that damage. (See ANIMALS; 
CRUELTY TO ANIMALS.) 

CATTLE.—Cattle, like other domestic 
animals, are the property of their owner, 
and he can maintain an action for 
damages against anyone who injures 
them. If the injury is done by a dog, the 
owner is entitled to shoot the dog if he 
catches it in the act of worrying, or he 
can take out a summons for an order 
that the dog be kept under proper con- 
trol or destroyed as a dangerous dog. If 
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the damage which the dog has done is less 
than £5, he can recover the damages in a 
Court of Summary Jurisdiction. (See 
Doa.) 

Cattle are not regarded in law as 
dangerous animals to human beings, and 
accordingly the owner is not liable for 
damages if they attack human beings 
unless he already knows that they are 
dangerous. A farmer is perfectly entitled 
to keep a dangerous bull provided that 
he keeps it properly shut in, and he will 
not be liable if a trespasser is injured, 
though if he keeps it in a field through 
which a public footpath passes, or even 
in a field which he knows the public are 
accustomed to use, he will be liable. 

If cattle trespass on to the land of 
another person the owner of the cattle is 
liable for any damage that they may do, 
unless he can shew that the trespass was 
caused by the failure of that other person 
to keep in order the fence through which 
the cattle trespassed. 

This applies only to trespass from one 
field into a neighbour’s field, and if cattle 
are being driven along.a highway and 
trespass into fields or premises bounding 
the highway the owner of the cattle is not 
liable, unless it can be shewn that the 
cattle were being negligently driven. 

Distress Damage Feasant.—Where 
cattle trespass on to another person’s 
jand, the owner of the land is entitled to 
seize them and hold them until he has 
received compensation for the damage 
that they have done. This is known as 
distress damage feasant. 

The cattle must be distrained, i.e. 
seized at the time of the trespass; they 
cannot be followed after they have left 
the land; and after they have been seized 
they should at once be impounded. The 
distrainor of animals impounded in this 
way is entitled to retain them only until 
the owner has offered him sufficient com- 
pensation for the damage that they have 
done. When a reasonable sum for 
damage has been tendered by the owner, 
the impounder must hand them back to 
the owner, and if he fails to do so, he 
will be liable in damages for retaining 
them. 

Agistment.—Agistment is the contract 
whereby a farmer pays for his cattle to 
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graze upon another man’s land. The 
agister, upon whose land the cattle graze, 
must take reasonable care of them, e.g. 
he must not put them in a field with 
poisonous yews, or allow a dangerous 
animal of his own to go in the field with 
them, or leave gates open, etc. They are 
exempt from distraint for rent or tithe by 
the agister’s landlord. Contracts of agist- 
ment are often made upon terms that 
the agister shall permit the cows to graze 
in return for their milk. j 

Diseases of Cattle.—Owners of cattle 
which they have reason to believe are 
affected with cattle plague, foot and 
mouth disease and other infectious 
diseases, must forthwith give notice to a 
local police constable, and take every 
possible step to isolate the animals. The 
local inspectors» of the Ministry of 
Agriculture will then decide upon what 
further steps should be taken, which may 
include the prohibition of movement of 
all animals within the neighbourhood, or 
orders for the destruction of cattle sus- 
pected of being infected. Compensation 
is payable for animals which have been 
slaughtered for the common good. There 
are penalties for failure to comply with 
these provisions. Under the Agriculture 
Act, 1937, and the Animals Act, 1948, 
the Minister of Agriculture is empowered 
to make payments to secure that herds 
of cattle shall be free from tuberculosis. 
(See ANIMALS; CRUELTY TO ANIMALS.) 

CAVEAT.—A caveat is a document 
which may be obtained at the Principal 
Probate Registry by any person who 
wishes to object to a grant of probate 
being made. It has the effect of pre- 
venting any grant of probate being made 
in respect of an estate until the person 
who has obtained the caveat has had an 
opportunity of voicing his objections to 
the grant of probate. A person obtain- 
ing a caveat without sufficient grounds 
may be ordered to pay costs. (See 
ADMINISTRATION ACTION; EXECUTORS 
AND ADMINISTRATORS; PROBATE OF 
WILLS.) 

CAVEAT EMPTOR.—This is a Latin 
expression meaning “‘Let the purchaser 
beware.” There is a general rule in the 
law of contract that a purchaser makes 
his bargain at his peril, and if what he 


CEMETERIES 


gets is not what he wanted, he has no 
redress. There are exceptions to this rule, 
such as where a seller misrepresents the 
quality or quantity of goods that he is 
selling, or where the buyer indicates to 
the seller that he is relying upon his skill 
or judgment in selecting him the goods. 
(See SALE oF Goons.) 

CEMETERIES.—Generally speaking 
anyone may provide and keep a cemetery 
for burial of the dead, but in some 
localities, for example the Metropolis, or 
within two miles of any part of it, the 
sanction of the Ministry of Health must 
be obtained and further, no nuisance 
must be caused thereby. A registration 
book must, by law, be kept and all 
burials registered. 

The owners of the cemetery must 
appoint a clerk in Holy Orders to 
officiate as chaplain, and he must, unless 
prevented by reasonable cause, perform 
when required the burial service of the 
Established Church over all bodies which 
are entitled to burial in consecrated 
ground, and are brought for burial in 
such ground; but he is under no obliga- 
tion to perform any service in the case of 
a body being cremated. He may do so, 
however, by permission of the Bishop. 
The chaplain must be approved by the 
Bishop, who thereupon must license him, 
but such licence can be withdrawn by the 
Bishop for reasonable cause. The owners 
are responsible for the stipend of the 
chaplain. (See BurRIAL.) 

CENTRAL CRIMINAL COURT.— 
The Central Criminal Court is situated 
on the site of the ancient Criminal Court 
of the City of London, known as the Old 
Bailey. In fact, it is still popularly called 
by that name. It is under the control of 
the corporation of the City, but it 
exercises jurisdiction as the Assize Court 
of the City of London, Middlesex and 
parts of Surrey, Essex and Kent. By 
means of an order of Certiorari, import- 
ant cases, which for various reasons are 
removed from other counties for trial, 
may be tried there. 

The Central Criminal Court sits twelve 
times a year so that it is almost in 
continuous session. A Judge of the 
King’s Bench Division sits at each 
session, and he is assisted by the Re- 
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corder of the City of London, the Com- 
mon Sergeant and an additional Judge, 
who is called the Commissioner. The 
Lord Mayor and aldermen of the City 
are also judges, but they take no actual 
part in the trial of prisoners. 

CENTRAL LAND BOARD.—This 
body is established under the provisions 
of the Town and Country Planning Act, 
1948, to carry out the special functions 
mentioned in the Act. The Board must 
comply with such directions of a general 
character as may be given to them by the 
Minister of Town and Country Planning, 
and they exercise their functions on 
behalf of the Crown. With the Minister’s 
approval, the Board may acquire land 
compulsorily for the purpose of dispos- 
ing of it for development, and may levy 
development charges on land. The 
Board consists of a chairman and nine 
others appointed by the Minister. 

CERTIFICATION OF PERSONS 
OF UNSOUND MIND.—Before a 
person can be detained as a person of 
unsound mind under a reception order it 
is necessary in ordinary cases to obtain 
two medical certificates. 

Each certificate must state that in the 
doctor’s opinion the person is of un- 
sound mind. The facts must be set out on 
which the opinion is formed, facts 
observed by the doctor himself being 
distinguished from those of which he has 
been informed by others. The doctor 
must have examined the patient within 
seven clear days before the date on which 
the petition for a reception order is 
made, and if more than one certificate is 
required, it is necessary that the doctors 
should have examined the patient 
separately. 

A doctor who is closely related by 
marriage or otherwise to the person who 
is applying for the detention of the 
lunatic cannot give a certificate, nor 
can a doctor who is the manager of, or 
the regular attendant in, the institution 
to which the lunatic is to be taken, or is 
interested in any payments to be made 
on account of the lunatic for his treat- 
ment, or who is related to, or an 
assistant or partner of, any of the above 
persons. 

Where two certificates are required, 
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the one cannot be given by an assistant, 
partner or relative of the person giving 
the other. 

When it is intended to obtain an 
urgency order, the doctor granting the 
certificate must have examined the 
patient not more than two clear days 
before the lunatic is received into the 
institution. 

CERTIORARI.—Certiorari is an 
order directed by a superior Court 
(usually the King’s Bench Division of 
the High Court) to an inferior Court, 
ordering a case to be removed from such 
inferior Court to the superior Court in 
order that justice may be done. The 
order is issued by the High Court in the 
exercise of the power that has always 
been vested in that Court to supervise the 
proceedings of all inferior Courts, the 
judges of the High Court being regarded 
as the direct representative of the King, 
who is the fountain of all justice. 

The cases in which procedure by 
certiorari is most used are where the 
Court, against whom the order is made, 
has acted beyond its jurisdiction, or where 
a member of a Court was biased in his 
decision. For example, justices are not 
entitled to convict for non-payment of a 
rate when the defendant disputes the 
validity of the rate in good faith, and, if 
they proceed to decide the case in spite 
of such a contention having been raised, 
they act outside their jurisdiction. Bias 
in a Judge or justice or other member of 
a judicial body must generally be pecun- 
iary, e.g. when justices convicted a man 
for riding in a second-class compartment 
with a third-class ticket, a writ of certio- 
rari was issued on its being shewn that 
some members of the bench were share- 
holders in the prosecuting company, and 
the conviction was thereupon annulled. 

Application for certiorari is made 
ex parte, and when the High Court 
directs that the issue be tried notice 
must be served on the Court or person 
against whom the order nisi was issued, 
and it is then his duty to send all the 
original official documents (known as the 
“records’’) to the High Court. The case is 
then heard by three Judges who form 
a Divisional Court of the King’s Bench 
Division. If a person who has been 
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convicted and sentenced by a Court of 
Summary Jurisdiction applies for an 
order of certiorari, the High Court may 
release him frgm custody on bail until 
the application is heard. (See PREROGA- 
TIVE WRITS.) 

CESTUI QUE TRUST.—This is the 
person for whose benefit a trust is 
created. A cestui que trust is the owner of 
an equitable estate as opposed to the 
trustee, who is usually the owner of the 
legal estate. The cestui que trust-is the 
beneficiary under the trust, i.e. the person 
who gets the money produced by the 
trust. (See TRUST.) 

CHAMPERTY.—When a man, know- 
ing that some dispute has arisen which is 
likely to lead to an action in the Courts, 
purchases an interest in the case, or 
renders assistance to one of the parties 
under an agreement to receive a share of 
the damages, he is said to be guilty of 
champerty. An agreement of this kind is 
called champertous. Champerty is a civil 
wrong, and is also a crime. (See MAIn- 
TENANCE.) 

CHANCEL.—The portion of a church 
where the altar is situated. It is under the 
direct legal control of the incumbent, and 
is reparable by the rector, who in some 
cases may be a layman. 

CHANCELLOR.—This is a title fre- 
quently given to the principal official in a 
particular sphere or department: even, 
in Scotland, to the foreman of a jury. 
Various officers holding this title are 
dealt with below. 

CHANCELLOR, LORD HIGH.— 
The Lord Chancellor, as he is generally 
called, is the chief judicial officer in 
England, and he has various duties. He is 
Speaker of the House of Lords (where he 
sits on the Woolsack), a Privy Council- 
lor, President of the House of Lords 
sitting as the Supreme Court of Appeal, 
of the Court of Appeal, and of the 
Chancery Division of the High Court. 
He nominates the Judges of the High 
Court, except the Lord Chief Justice, 
and appoints County Court Judges and 
Justices of the Peace. He is a member of 
the Cabinet, and goes out of office with 
the government. He is appointed by de- 
livery of the Great Seal into his keeping. 

He may not be a Roman Catholic, and 
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among his titles is Keeper of the King’s 
Conscience, a reminder of the times when 
he was a churchman and not a lawyer. 
Cardinal Wolsey was the last ecclesiastic 
to be Lord Chancellor.” 

His salary is £10,000 per annum, and 
his pension, £5,000 per annum. 

CHANCELLOR OF A DIOCESE. 
—The official who presides over a 
Bishop’s Court in his diocese, and hears 
cases in the Bishop’s name, is called the 
Chancellor of the Diocese. He is usually 
a barrister. 

CHANCELLOR OF THE DUCHY. 
—This officer of the Crown is nominally 
in charge of the Courts, lands and prop- 
erty in the Royal Duchy of Lancaster: 
but as this work is all done by sub- 
ordinate officials, the Chancellor in fact 
has virtually no duties. The office is 
therefore usually given to a minister 
whose assistance is of value to the 
government. He receives £3,000 a year. 

CHANCELLOR OF THE EX- 
CHEQUER.—The Chancellor of the 
Exchequer is the member of the Cabinet 
responsible for finance. Although the 
Prime Minister is nominally First Lord of 
the Treasury, the Chancellor of the Ex- 
chequer is the effective controller of the 
financial affairs of the government, and 
it is he who introduces the Budget every 
year, setting out the state of the nation’s 
accounts, and arranging such new or 
modified taxation as he thinks necessary 
to ‘‘ balance the budget.’’ His salary is 
£5,000 per annum. 

Among his duties is to compile a list— 
together with the Judges of the King’s 
Bench Division—of three names for each 
post of Sheriff. These lists are submitted 
to the King, who chooses the first name 
on each list by the old custom of pricking 
it with a bodkin, that is, a small dagger. 

CHANCELLOR OF A_ UNI- 
VERSITY.—A University Chancellor is 
usually a nobleman or distinguished 
statesman. He is the head of the Uni- 
versity, but his duties within it are very 
largely performed by a Vice-Chancellor. 
The principal concern of the Chancellor 
is to look after the interests of the 
University, especially in its relations 
with the government. 

CHANCERY DIVISION.—The 
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Chancery Division of the High Court of 
Justice has six judges assigned to it, and 
in this Division should be started all 
actions dealing with the administration 
of estates, actions affecting partnership 
agreements, or patent rights, redemption 
and foreclosure of mortgages, contracts 
for the sale or leasing of land or other 
real property, all trust matters and 
questions dealing with infants and the 
distribution of the proceeds of property 
subject to liens and charges. In addition 
to this, any action where the chief remedy 
sought is an injunction preventing 
another party from infringing rights, or 
for specific performance to force another 
party to carry out an agreement, or 
to rectify or to discover the true meaning 
and effect of a deed or of some written 
document, should be commenced in 
this division. 

The administration of the estates of 
bankrupts is dealt with by a special Court 
known as the Court of Bankruptcy, 
which sits in a building in Carey Street in 
London, and of which district Courts 
sit in most of .the large cities of the 
country. Although these are special 
Courts they are all part of the Chancery 
Division of the High Court of Justice. 

Another special Court which is part 
of the Chancery Division sits for the 
purpose of dealing with the management 
and winding up of companies. (See 
Courts ; HIGH CourT oF JUSTICE; HIGH 
CouRT PROCEDURE.) 

CHARACTER (EVIDENCE OF). 
—Questions of great difficulty often arise 
in criminal cases on points in connection 
with the character of the prisoner. 

In general, the character of a prisoner 
cannot be made known to the tribunal 
until after he or she has been convicted. 
This is the attempt of the law to avoid 
the consequences of the old motto “‘give 
a dog a bad name, and hang him.” 
There are, however, certain important 
exceptions to this rule. Although when 
a prisoner gives evidence on his own 
behalf he cannot usually be asked any 
question in cross-examination tending 
to show that he is of bad character, yet 
he or his advocate may so conduct his 
case that such questions become per- 
fectly proper. Questions of this kind. 
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are allowed in the following cases:— 

Where the prisoner has given evidence 
of his own good character. 

Where he or his advocate has attacked 
the character of the witnesses for 
the prosecution. 

Where he has given evidence against 
any other prisoner charged with the 
same offence. 

Although if one of the above con- 
ditions is fulfilled an accused person may 
be asked if he has been charged before a 
Court previously, he cannot be asked 
about suspicious incidents which did not 
result in his being charged. Thus it has 
been held that it is wrong to ask a person 
who has put his character in issue 
whether he left his former employment 
after being questioned about a supposed 
forgery. 

There are certain special offences 
which give the prosecution the right to 
call evidence tending to shew that the 
prisoner is a bad character. An example 
is the case of receiving stolen property. 
In such cases, the prosecutor may prove 
that the prisoner has, within five years 
before his trial, been convicted of other 
offences involving dishonesty. 

A prisoner may, of course, if he 
wishes, give evidence as to his own good 
record, and may call witnesses to shew 
that he is of good character. This right 
is very frequently exercised, and such 
evidence sometimes turns the scale in 
favour of an accused person. 

The phrase, evidence as to character, 
is also used to describe evidence given 
after conviction of the prisoner’s record, 
usually by a police officer or probation 
officer. Such evidence, it has been held, 
must be fair to the accused and must not 
exclude anything in his favour—his 
employment. or service record for ex- 
ample—or include vague charges that 
he has committed other offences than 
those of which he has been found guilty 
or to which he has pleaded guilty. 

CHARACTER OF SERVANTS.— 
In the absence of any special agreement 
there is no legal obligation binding a 
master to give a character to a servant 
who has left his employ, or whom he 
has dismissed, and the master cannot 

ibe sued if he refuses to give him one. 
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If a master gives a character con- 
cerning the honesty of a servant who has 
been in his employ, which he knows to 
be false, and some person employs the 
servant on the strength of that character, 
and the servant then robs his new master, 
an action for damages lies against the 
former employer at the suit of the new 
master. It is a criminal offence for any 
person offering himself as a servant to 
assert or pretend that he has served 
with a master with whom he has not 
served or to offer a false or forged 
certificate of character. Employees who 
give false characters are liable to.a fine 
of £20. 

If a master gives a character he must 
do so honestly and truthfully. If he 
does not, the servant may be entitled to 
bring an action for libel or slander. A 
character given by a master of a servant 
who has been in his employ to a pro- 
spective employer, or answers to questions 
put to him by the prospective employer 
are “privileged communications” (see 
PRIVILEGE); and before an action for 
libel or slander can be brought, the 
servant complaining of the statements 
must be able to prove that the statements 
or character were not only untrue but 
were given maliciously, that is to say, 
that they were not made honestly, but 
were statements made which the master 
knew to be false, or which he made out 
of spite. (See DEFAMATION.) 

CHARGING ORDER.—When a per- 
son against whom a judgment has been 
obtained owns Government stock, or 
shares in any company, or where there 
is a fund in Court to which he is entitled, 
an order may be made by the Court 
charging the stock, shares or fund with 
the payment of the amount of the 
judgment. It is known as a charging 
order. 

This Order is made in two stages. 
First an order nisi is made, calling 
upon the debtor to shew cause why the 
final charging order should not be made, 
and if the debtor does not shew good 
cause the order is made absolute. No 
proceedings can be taken to enforce the 
order until six months from the date 
of the order nisi, but then the judgment 
creditor may take proceedings to have 
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the property sold. He will require for 
this purpose to take out an originating 
summons (q.v.). 

CHARITY.—In law the word charity 
has a much wider meaning than it has in 
ordinary speech. It includes not only the 
relief of poverty but also:— 

1. the advancement of religion; 

2. the advancement of education; 

3. other objects of a like nature which 
are for the benefit of the community. 
The importance of determining whether 
an object is charitable or not lies in the 
fact that, if money is left for charitable 
purposes under a charitable trust, the 
trust is in many respects in a more 
favoured position than ordinary trusts. 

A trust may be charitable although it 
does not benefit the public at large. So a 
trust for the benefit of certain poor 
relatives of the person leaving the money 
is a charitable trust, although it can 
benefit only the particular persons 
mentioned, for it is for the public benefit 
that all classes of the poor should be 
provided for. 

The Charity Commissioners have power 
to inquire into all charities. 

How Created.—Like other trusts a 
charitable trust may be created by any 
clearly expressed intention on the part of 
the donor to devote certain property to 
charity, but again like other trusts it 
must be proved by some writing signed 
by some person who is able to declare 
such trust, or by his will. The writing 
need not have been in existence at the 
date of the creation of the trust; it is 
sufficient if it is in existence at the date of 
the action brought to enforce the trust. 

Cy-Pres.—A charitable trust has two 
advantages. The first is that a charitable 
trust may be good although the objects 
of the trust are not clearly and certainly 
named in the document creating the 
trust, or although the objects are clearly 
named but have become impossible. In 
either of these cases an ordinary trust 
would fail, but in the case of a charitable 
trust the Court will always endeavour to 
find in the trust document a general 
charitable intention, i.e. will enquire 
whether the person leaving the 
money did not intend that, if the special 
object (if any) mentioned became 
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impossible, the money should be used 
for some similar charitable purpose. 

Thus, if A leaves money to maintain a 
certain school and before his death the 
school ceases to exist, the Court would 
have to consider whether A’s object was 
to benefit that particular school or whether 
it was to benefit education generally. Vf 
it held that the first was his object the 
trust would fail, but if it came to the 
conclusion that A wanted generally to 
benefit education and merely selected the 
particular school as being the most con- 
venient and desirable method of carrying 
out his general intention, then the trust 
would not fail but the Court would 
order the money to be applied “‘cy-pres”’ 
—that is, in a manner ‘‘near thereto”— 
and to be used for the benefit of some 
similar school or for similar educational 
purposes. 

CHARITY COMMISSIONERS.— 
These are a body of commissioners for 
England and Wales, appointed by the 
Crown under the Charitable Trusts Acts. 
There are four commissioners, of whom 
two must be barristers of twelve years’ 
standing. They have power to examine 
into all charities, and to prosecute all 
necessary inquiries by officers called 
assistant commissioners; to require 
trustees of charities and other persons to 
render written accounts and statements, 
or to attend and be examined on oath, 
in relation to any charity or its property; 
to authorize suits concerning any charity 
or its property. 

CHARTER (BOROUGH).—A 
borough is a town which has been given 
the title of “borough” by Royal Charter 
or Act of Parliament. The charter lays 
down the internal constitution of the 
borough and incorporates it as a legal 
personality or corporation. The charter 
may provide that the borough is to be 
either a municipal or a county borough. 
There is little or no legal difference 
between a borough and a city except in 
name, and the distinction arises solely 
from the words used in the charter, but 
the title ‘‘city’’ is conferred only upon 
important towns and generally only 
upon towns which possess a cathedral. 
For the legal differences between muni- 
cipal boroughs and county boroughs, 
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see the entry, LocAL GOVERNMENT. 

CHARTER PARTY.—When goods 
are sent by sea the person sending them 
may arrange to take the whole ship or 
some specific part of it for the purpose of 
carrying the goods, and the document by 
which this arrangement is set out is 
known as a charter party, the person 
sending the goods being known as the 
charterer. The amount payable is called 
the freight. A transaction of this kind 
must be distinguished from one in which 
the person sending the goods does not 
take the whole ship or any named part 
of it, but merely arranges with the 
owner of the ship that certain named 
goods shall be carried. In such a case the 
document setting out the transaction is 
known as a bill of lading (q.v.). (See 
CARRIAGE BY SBA.) 

CHARTERED COMPANIES.— 
Although most companies are limited 
companies registered under the Com- 
panies Act a company may also be 
incorporated, that is, given a legal 
personality by royal charter or under 
the Chartered Companies Acts. There 
are net now many companies of this 
nature in existence. The powers of the 
company will depend on its charter. 
(See COMPANIES.) 

CHATTELS.—This word means per- 
sonal property as distinguished from 
real property. Real property includes 
all freehold interests in land and build- 
ings. Chattels on the other hand include 
all movable articles of property of a 
tangible nature. Leasehold interests in 
land are called chattels real. (See 
PROPERTY.) 

CHEATING AT CARDS.—This is 
a form of obtaining or of attempting to 
obtain money by false pretences. It is, of 
course, punishable criminally only where 
the game at which it takes place is for 
stakes. (See CARD PLAYING.) 

CHEMISTS.—Every person who sells 
goods by retail as a chemist or who 
describes himself as a chemist and 
druggist, or druggist, or pharmaceutical 
chemist, must be registered with the 
Pharmaceutical Society. He should re- 
gister in each year and his name may 
be removed from the register by the 
Statutory Committee of the Society if 
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“he is guilty of misconduct. If he sells 
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poisons he must also exhibit his certifi- 
cate of registration in his premises and 
have his premises registered. 

CHEQUES.—A cheque is an uncon- 
ditional order in writing to a banker to 
pay a definite sum of money on demand 
to, or to the order of, the person named 
on the cheque or to the bearer. The 
person who gives the order is called the 
drawer. The banker to whom it is given 
is in a position somewhat similar to the 
drawee of a bill of exchange; and the 
person who is to receive the money is 
called the payee. In short, a cheque is 
simply a bill of exchange payable on 
demand, and all the provisions of the 
Bills of Exchange Act, 1882, relating to 
such bills apply. It is not necessary that 
the order should be written on a form 
supplied by the bank to which it is 
directed, though this is the usual practice. 
Legally it may be written on an ordinary 
piece of paper, provided a twopenny 
stamp is affixed and cancelled. 

A cheque should be dated, and the sum 
payable expressed both in words and 
figures, the former prevailing in the event 
of discrepancy between the two. The 
signature of the drawer or of some 
person who, to the knowledge of the 
banker, has the drawer’s authority either 
to sign cheques “‘per pro” the drawer, 
that is, on behalf of the drawer, or by a 
power of attorney to operate upon the 
drawer’s banking account; must appear 
on the cheque, otherwise it is not the 
drawer’s order. For this reason, if the 
drawer’s signature is forged there is no 
order to the banker and he, not the 
customer, will naturally have to bear 
the loss. 

All fraudulent alterations have a similar 
effect, but it is now settled law that the 
customer owes a duty to his banker to 
draw cheques with reasonable care to 
prevent forgery, or he may have to 
bear the loss himself. 

Where a cheque is expressed as pay- 
able to bearer, or directs the banker to 
““pay cash,” the person presenting the 
cheque will be paid, for the holder, like 
the possessor of a treasury note, has a 
prima facie right to payment. In other 
words, the title to such a cheque passes 
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by delivery alone. A cheque payable to 
a named person or his order requires 
indorsement to make it negotiable. (See 
INDORSEMENT.) 

Banker and Customer.—The drawer 
of a cheque is usually a customer of 
the bank on which it is drawn with an 
account there. In theory he has lent 
money to the bank, so the relationship 
between the two parties is that of debtor 
and creditor, with this additional duty 
upon the banker, that he must pay his 
customer’s cheques if there are funds in 
the account. If a banker dishonours a 
cheque for no good reason he can be 
sued by the drawer for damages for 
breach of contract, and often for de- 
famation as well; for incalculable damage 
may be done to a man’s financial credit 
by such an act. The payee has no remedy 
against the bank but he can sue the 
drawer. The banker’s duty to pay is 
ended by notice of the customer’s death, 
insanity or bankuptcy, or by arn order 
to stop payment, and if the drawer’s 
signature or any other part of the cheque 
is suspicious the banker has a reasonable 
time in which to make enquiries for his 
own protection before payment. Where 
the cause of dishonour is lack of funds 
the drawer need not be notified; the 
usual course adopted by the bank is to 
mark the cheque ‘“‘Refer to Drawer” or 
“R D” and return it to the person who 
presented it for payment. 

The banker must not give any informe! 
tion about his customer’s account except 
by the customer’s order or by Order of 
the Court. 

Pass Books, in which the. customer’s 
transactions are recorded, are kept by the 
bank. An entry therein is a statement on 
which the customer is entitled to act and 
is, prima facie, an admission by the bank 
in his favour, but the law is uncertain 
and every case depends on its own facts. 

Presentment.—A holder’s failure to 
present a cheque for payment within a 
reasonable time does not relieve the 
drawer unless he suffers actual damage 
by reason of the failure of the bank. 
Presentment must be made within a 
reasonable time to make an indorser 
liable. 

Crossing and its uses.—Cheques are 
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often crossed because in practice a 
crossed cheque is paid only through a 
banker, and the risk of fraud is thus 
minimised. When a cheque has across 
its face two parallel straight lines with 
or without the words “cand Company,” 
or any abbreviation of these two words, 
the cheque is said to be crossed generally. 
The words ‘“‘not negotiable’? may be put 
between the lines in all cases, as a further 
safeguard. Where the name of a banker 
is added the cheque is said to be crossed 
specially and payment can be made to 
that banker alone. 

Holders as well as drawers may cross 
cheques generally or specially, and a 
holder may add ‘‘Not negotiable’’ to a 
crossed cheque, but he must not add to, 
or alter, or obliterate the crossing in any 
other way. The only way to open a 
cheque is to get the person who crossed 
it to obliterate the crossing by writing 
the words ‘‘pay cash’”’ with his signature. 
As crossing is merely a direction to the 
bank it does not restrain the negotiability 
of a cheque. 

Not Negotiable—The addition of 
the words ‘‘Not negotiable” leaves the 
cheque freely transferable, but anyone 
who takes it does so at his own risk, for 
no person can give a better title to such 
cheque than he has himself. For ex- 
ample, a cheque is payable to order and 
indorsed by the payee. It is then stolen 
and cashed by a tradesman. If the cheque 
was marked ‘‘not negotiable” the trades- 
man has no more right to it than the 
thief, and must bear the loss; but if it 
was not so marked he is probably a 
holder in due course and the loss falls 
on the payee. 

‘Account Payee Only,’’ or “‘account 
payee,” is now a common form of 
crossing. It is a direction to the receiving 
banker to put the money received to the 
credit of the payee’s account, and if 
disregarded he is, in the absence of a 
reasonable explanation, held to be guilty 
of negligence. If a receiving banker paid 
such a cheque to the person presenting 
it, or used it to open an account, such an 
action on his part would, on the face 
of it, be negligence. (See BILL OF Ex- 
CHANGE ; HOLDER FOR VALUE; HOLDER 
IN DUE COURSE; INDORSEMENT.) 
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Practical Advice in regard to Cheques. 

Do not leave your cheque book out of 
your possession or unprotected. 

Do not use any form but the pro- 
tective cheque form supplied by your 
bank. 

Do not fill in your cheques with the 
aid of the typewriter; write clearly in ink. 

Do not leave spaces which permit of 
subsequent insertions on either side. 
Many frauds have been occasioned by 
neglect of this kind. 

Do not ‘“‘cross’? a cheque if cash is 
required. A ‘“‘crossing’” is a _ direct 
instruction to your bank to pay only to 
a bank. 

If it is your general practice to “‘cross” 
your cheques, use cheques with printed 
crossings. 

Do not anticipate that your initials 
will prove sufficient authority for your 
bank to pay cash against your “‘crossed”’ 
cheque. Your full signature is requisite 
if you wish to “‘open’”’ the “‘crossing.”’ 

Do not vary your signature. 

Do not omit to fill in the counterfoil 
of each cheque as drawn. 

Do not place your ‘signature on a 
cheque form which is not in other 
respects completed. 

CHIEF JUSTICE.—The head of the 
Judges of the King’s Bench Division is 
Lord Chief Justice of England. He takes 
precedence over all the other Judges of 
the King’s Bench Division and also 
presides in the Court of Criminal Appeal. 
On appointment he is always raised to 
the peerage. 

CHILDREN.—This title deals only 
with criminal offences in relation to 
children, and with the trial and treat- 
ment of children who are themselves 
guilty of criminal offences, and, to some 
extent, with the custody of children. The 
law governing children is contained in 
what is popularly known as the ‘‘Child- 
ren’s Charter,” i.e. the Children and 
Young Persons Act, 1933, and in the 
few surviving parts of previous Acts. 
“Child” under the Act means a person 
under the age of 14, and “‘young person” 
one under the age of 17. 

Prevention of cruelty and exposure to 
moral and physical dangers.—If any 
person over sixteen, having custody of a 
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child under that age, wilfully ill-treats, 
neglects, abandons or exposes him or 
causes him so to be ill-treated, etc., in a 
manner likely to cause unnecessary 
suffering or injury to health, he shall be 
liable to a fine of not more than £100 
and/or imprisonment for not more than 
two years on conviction or indictment 
(i.e. before a Jury), or, on conviction 
before a Magistrate’s Court, to a fine 
not exceeding £25 and/or imprisonment 
for not more than six months. A parent 
is guilty under this section by wilfully 
failing to provide adequate food, cloth- 
ing or medical aid, or, if too poor to 
do so, by failing to take the necessary 
steps to obtain public assistance. The 
penalties may be increased if the person 
convicted was aware that he might 
receive any sum of money on the death 
of the child, e.g. a legacy or insurance 
money. 

A person having the custody or care 
of a girl under sixteen is liable to 
imprisonment for not more than two 
years if he causes or encourages her 
seduction or prostitution or an indecent 
assault upon her; or if those results 
follow from his allowing her to consort 
with persons of known immoral charac- 
ter. Penalties are also provided * for 
allowing children between the ages of 
four and sixteen to reside in or frequent 
brothels. 

Begging, Intoxicants, Smoking and 
Pawning.—If any person causes or pro- 
cures a child under sixteen to be in any 
street, premises or other place for the 
purpose of begging or receiving alms 
(even though accompanied by singing, 
performing or offering articles for sale), 
he is liable to be fined £25 and/or 
imprisoned for not more than three 
months. The same penalties apply if the 
person having the custody of the child 
allows him to act as mentioned. 

Except by order of a doctor or for an 
urgent purpose, no intoxicants may be 
given to a child under five years of age 
(penalty: fine of not more than £3). The 
holders of licences to sell intoxicants may 
not allow children under fourteen to be 
in the bar during the permitted hours 
(penalty: first offence, 40/-; subsequent 
offences, £5). Any person who attempts 


100 


CHILDREN 


to cause or procure a child to be in the 
bar of such premises is liable to the 
same penalties. The licence-holder is not 
guilty if he proves that he used due 
diligence to prevent the child from being 
there, or that the child was apparently 
fourteen years old, or that it was his 
own child, or that it was resident on the 
premises, or that the child was using the 
bar merely for the purpose of passing to 
some other part to which there was no 
other convenient means of access. 

Tobacco or cigarette-papers may not 
be sold to a child apparently under 
sixteen even though they are for some 
other person’s use (penalty: not exceed- 
ing, for first offence, £2; second offence, 
£5; subsequent offences, £10). But 
tobacco other than cigarettes may be 
sold to children if the seller had no 
reason to believe that the child was 
going to use it himself. Uniformed park- 
keepers and constables may seize to- 
bacco or cigarette-papers in the possess- 
ion of persons apparently under sixteen 
who are found smoking in public places. 

Pawnbrokers may not accept articles 
as pawns from children under fourteen, 
and marine store dealers or dealers in 
old metal may not buy articles from 
children under sixteen. 

Safety from Burning and at Enter- 
tainments.—If any person over sixteen 
having the care of a child under seven 
allows the child to be in any room 
containing an open and _ insufficiently 
guarded fire-grate without taking reason- 
able precautions against risk of burning, 
and the child as a result is killed or 
suffers injury, such person shall be 
liable to a fine not exceeding £10. Where 
the audience at an entertainment consists 
mostly of children and the number of 
children exceeds one hundred, it is the 
duty of the person providing the enter- 
tainment to provide a sufficient number 
of adult attendants to control the 
children and to see to their safety, and 
the owner of a building hired out for 
entertaining children must take all 
reasonable precautions to see that these 
requirements are complied with (penalty: 
not exceeding, for first offence, £50; 
subsequent offences, £100). 

Employment.—Generally, no child may 
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be employed “‘until he has attained an age 
not less than two years below that at 
which under the enactments relative to 
education children cease to be of com- 
pulsory school age.” The words in 
inverted commas are an amendment 
introduced into the 1933 Act by the 
Education Act, 1944. The school leaving 
age is now 15. No child may be em- 
ployed before six o’clock in the morning 
or after eight o’clock at night; nor 
for more than two hours on days 
when he is required to attend school; 
nor for more than two hours on Sun- 
days; nor to lift or carry things so heavy 
as to be likely to cause injury. Local 
authorities may make bye-laws author- 
izing employment of children under the 
prescribed age in light agricultural work 
and authorizing the employment of 
children before school for not more than 
one hour. They may also prohibit the 
employment of children in any specified 
occupation, and they may raise the age 
below which children may never be 
employed and may prescribe length of 
hours, holidays, etc., for children. 

Unless permitted by bye-laws, no per- 
son under sixteen shall be employed in 
street-trading. Bye-laws may also pro- 
hibit street-trading of persons under 
eighteen. Offences against any of the 
above provisions or bye-laws are punish- 
able by a fine (€5 first offence, £20 
subsequently). But the child himself is 
never liable to a fine of more than 20/- 
for a first offence or 40/- for a subse- 
quent offence. 

Children under the prescribed age may 
not take part in any entertainment in 
connection with which any charge is 
made to the audience unless (i) a licence 
is obtained from the local authority for 
the child to perform; or (ii) the child 
has not taken part in any such perform- 
ance more than six times in the pre- 
vious six months, and the net proceeds 
are devoted to purposes other than 
the private profit of the promoters, e.g. 
to charity. No child under sixteen may 
take part in any public performance in 
which his life or limbs are endangered, 
and no child under 12 may be trained 
for performances of a dangerous nature. 

Employment Abroad.—No person may 
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cause or procure a child under the age of 
eighteen, nor may a parent or guardian 
allow such a child, to go abroad for the 
purpose of singing, playing, performing 
or being exhibited for profit unless such 
child is over the age of fourteen and a 
police magistrate’s licence has been 
‘granted for the purpose. Such licences 
are granted only after careful enquiry, 
and must be renewed every three months 
after further enquiry. The penalties 
for offences are severe, £100 fine or three 
months or both. 

Juvenile Courts.—The Act provides 
that children and young persons, i.e. 
those under 17, charged with offences 
shall be dealt with in a specially consti- 
tuted Court known as a Juvenile Court. 
The magistrates who adjudicate are 
chosen from the body of Justices in each 
petty sessional area. Three magistrates 
form a Court, and if possible a woman 
magistrate must be included. The Court 
must be held, if possible, in a different 
building from that in which the ordinary 
Court sits, and on different days. The 
public are excluded, but accredited 
Press representatives may attend. 

Special Procedure for Juvenile Offend- 
ers.—Bail must be granted to all persons 
under 17 on arrest unless the charge is a 
serious one, or unless the accused lives in 
evil surroundings. If bail is not granted 
the accused must be kept apart from 
adult prisoners in custody and taken to a 
remand home. Similarly, when a juvenile 
has been remanded in custody he is to be 
taken to a remand home and not to 
prison, though in very exceptional cases 
where the accused is considered to be 
depraved or refractory an order can be 
made for removal to prison. 

A child under eight years of age is 
conclusively presumed not to be guilty of 
any offence. 

Moreover, the Court may not record 
a conviction against a child but merely a 
finding of guilt, and although punish- 
ment may be inflicted the word ‘‘sen- 
tence’” must not be used. A child cannot 
be ordered to be imprisoned or com- 
mitted to prison in default of payment of 
a fine. A young person was not sent to 
penal servitude, nor can he be imprisoned 
unless the Court certifies that he is so 
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unruly or depraved that he cannot be 
detained in a remand home. Sentence of 
death cannot be pronounced or re- 
corded against a person under eighteen 
but in lieu thereof he may be ordered to 
be detained during His Majesty’s pleas- 
ure under such conditions as may be 
ordered by the Home Secretary. A child 
may be ordered to an approved school 
for a period of three years from the date 
of the order and, if at the expiration of 
that period he is under 15, for a further 
period until he attains that age. If he is 
16 at the date of the order he can be 
ordered to be detained until he is 19. A 
person sent to an approved school 
remains under supervision by school 
managers after the period of detention 
has expired and may be recalled if he is 
under 19 at the date of recall. The person 
must be sent to an approved school of 
his own faith. It is an offence to assist 
any inmate of an approved school to 
escape or to conceal him after his escape. 
There is power to release an inmate of an 
approved school on licence. 

Where a child or young person is 
charged with an offence the Court has 
discretion to order that any fine, 
damages, or costs imposed shall be paid 
by the parent or guardian instead of by 
the child or young person unless the 
Court is satisfied that the parent or 
guardian cannot be found or that he has 
not conduced to the commission of the 
offence. Such penalties are enforceable 
by distress or imprisonment, but in all 
cases there is a right of appeal. 

Children and Young Persons in need of 
Care and Protection.—For the purposes 
of the Act a child or young person in 
need of care and protection means (a) 
one who having no parent or guardian 
or having a parent or guardian unfit to 
exercise care and guardianship is either 
falling into bad associations or exposed 
to moral danger or beyond control; or 
(b) one in respect of whom certain 
offences have been committed as men- 
tioned in the First Schedule to the Act 
(these include incest, cruelty and the 
infliction of bodily injury) or one who is 
a member of the same household as the 
child or young person in respect of whom 
such offence has been committed, or one 
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who is a member of the same household 
as a person convicted of such offences or 
one who, being a female, is a member of 
the same household as a female against 
whom incest has been committed; or (c) 
One in respect of whom an offence under 
Section 10 of the Act—which relates to 
the punishment of vagrants preventing 
children from receiving education—has 
been committed. The fact that a child or 
young person is found wandering with- 
out a fixed place of abode or destitute or 
begging is evidence that he is exposed 
to moral danger. 

If a Juvenile Court is satisfied that a 
person brought before it by a local 
authority, constable or “authorized 
person”—i.e. any officer of a society 
authorized by order of the Home 
Secretary to institute proceedings—is in 
need of care and protection an order 
may be made whether for (a) committal 
to an approved school; or (b) com- 
mittal to the care of any fit person 
whether a relative or not who is willing 
to act; or (c) for recognizances by the 
parent or guardian to exercise proper 
care and guardianship; or (d) without 
any other order or in addition to it, for 
placing the child or young person under 
the supervision of a probation officer 


_ for a period not exceeding three years. 


A local authority is a “‘fit person” under 
the Act and children committed to the 
care of an authority are usually. placed 
with foster parents under supervision 
by the education committee of the 
authority. 

Committal to Care of Fit Person.— 
When a child is committed to the care 
of a fit person, such person shall have the 
same powers as if he were the child’s 
parent and shall be subject to the same 
duties to maintain the child, notwith- 
standing any claims of the child’s actual 
parents. Escapes from fit persons are 
treated in the same way as escapes from 
approved schools and it is an offence to 
assist in the escape of a child or young 
person. Contributions to the expenses of 
children committed to the care of fit 
persons or to approved schools may be 
obtained from (i) his father or step- 
father; (ii) his mother or stepmother; 
(iii) any person who at the date of the 
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order is cohabiting with the child’s 
mother, whether he is the child’s putativa 
father or not. The weekly amount pay- 
able is assessed by the Court having 
regard to the means of the person liable. 

Voluntary Homes.—Homes for the 
care of poor children supported entirely 
by voluntary contributions are subject 
to careful inspection and control by the 
Home Office, and if the orders of the 
Home Office are not complied with and 
so endanger the welfare of any of the 
children, they may be removed. 

Infant Life Protection, Baby Farming. 
—By the Children and Young Persons 
Act, 1932, and the Children Act, 1908, 
various provisions were made to prevent 
the abuses that existed in respect of what 
is popularly known as baby-farming. 
(See ADOPTION; FATHER; MOTHER.) 

CHILDREN (EDUCATION OF).— 
The law makes provision for the com- 
pulsory education of children between 
the ages of five and fifteen. (See Epu- 
CATION.) 

CHILDREN’S ACT, 1948.—This Act 
makes further provision for the care or 
welfare of children up to the age of 18. 
Under the Act “‘child’’ means a person 
under 18; ‘“‘parent” in relation to an 
adopted child means the person by 
whom he was adopted to the exclusion 
of his natural parents, and in relation to 
an illegitimate child means his mother 
to the exclusion of his father. ‘“‘Guard- 
ian’? means a person appointed by deed 
or will, or by the order of a competent 
Court, to be the child’s guardian. 

The scheme of the Act is to cast upon 
local authorities, i.e. County Councils or 
County Borough Councils in England, 
and County Councils or the councils of 
large burghs in Scotland, the care of 
children. Where it appears to a local 
authority with respect to any child under 
17 in their area (a) that he has neither 
parent nor guardian and remains aban- 
doned by parents or guardians, or that he 
is lost; (b) that his parents or guardians 
are temporarily or, permanently pre- 
vented by disease or infirmity, or other 
incapacity, from providing proper 
accommodation, maintenance and up- 
bringing; and (c) in either case that the 
authority’s intervention is necessary in 
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the child’s interests, it is the duty of the 
authority to receive and keep the child 
under their care so long as it appears to 
them necessary. They cannot do this if 
any parent or guardian desires to take 
over the child, but they must endeavour 
to secure that the child is brought up, if 
possible, by a person of the same 
religious persuasion. 

Assumption of parental rights.—If the 
parents are dead and a child has no 
guardian, or if the parent or guardian 
has abandoned him or is suffering from 
some permanent disability rendering him 
incapable of caring for the child, or is of 
such habits or mode of life as to be unfit 
to have the care of the child, the authority 
may resolve to assume full parental 
rights. Unless the parent or guardian has 
consented to this step the authority must 
serve upon him a notice in writing of 
their resolution to assume parental 
rights. If a notice of objection in writing 
is served on the authority the resolution 
lapses after 14 days, and the matter is 
then taken before the Juvenile Court (in 
Scotland the Sheriff) for decision. 

While a resolution ‘passed by the 
authority remains in force all the rights 
and powers which the deceased parents 
would have had in respect of an orphan 
child are vested in the authority. Simi- 
larly, in respect of a child whose parents 
or guardians have abandoned him or are 
unsuitable for the reasons mentioned 
above, all their rights and powers vest 
in the authority. Any child passing under 
the authority’s care by resolution may 
be allowed to remain under the care of 
a parent, guardian, relative or friend, 
and liability to maintain or contribute 
to a child’s maintenance is not affected 
by such a resolution. It is an offence, 
punishable by a fine of £20 or three 
months’ imprisonment or both, (a) to 
assist or induce a child in the parental 
control of an authority to run away, or 
(b) to harbour or conceal such a child. 

Duration of resolutions.—A resolution 
remains in force until the child reaches 
the age of 18, but it may be rescinded by 
the authority if this appears to them to 
be for the benefit of the child. When a 
complaint is made to the Juvenile Court 
(or in Scotland to the Sheriff) the Court, 
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if satisfied that there was no ground for 
the making of the resolution or that it 
should be determined in the child’s 
interest, may make an order accordingly 
and the resolution thereupon ceases to 
have effect. In lieu of determining the 
resolution the Court may order that the 
authority allow the child to be taken 
over by the complainant, either for a 
fixed period or until the Court otherwise 
provides. 

The parent of a child under 16 who is 
in the care of a local authority is under 
a duty to maintain contact with the 
authority, and it is an offence not to do 
so (penalty £5 fine). The authority must 
exercise their powers in the best interests 
of the child and afford him an oppor- 
tunity for the proper development of his 
character and ability. They may board 
him out, or maintain him in a home 
specially provided under the Act, or in 
a voluntary home. He must receive a 
religious upbringing appropriate to his 
religious persuasion. There is power to 
arrange for emigration. 

With the approval of the Secretary of 
State an authority may provide hostels 
for persons (a) who are over compulsory 
school age (i.e. 15) and not yet 21, and 
(b) who are, or have been, in the 
authority’s care. An authority can defray 
the expenses of parents, guardians or 
other persons connected with a child in 
their care in respect of travelling, sub- 
sistence or other expenses incurred in 
visiting the child or attending his 
funeral, provided the circumstances 
watrant such payments. 

The father and the mother of a child 
under the care of an authority are liable 
to contribute to his maintenance so long 
as he is under 16, and a person of 16 who 
is engaged in remunerative full-time 
work is liable to make contributions in 
respect of himself. When there is in 
force a resolution for the assumption by 
an authority of parental rights, that 
child is not treated for the purposes of 
the Family Aliowances Act as a member 
of a family. ; 

Every authority must establish a 
Children’s Committee for the purposes 
of their functions under the Act, and 
must appoint a Children’s Officer after 
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consultation with the Secretary of State 
regarding his fitness and qualifications. 

CHILD (SCOTS LAW).—Certain of 
the more important aspects of the law 
relating to children are dealt with under 
separate Scots Law headings to which 
reference should be made, viz., ALIMENT; 
CONTRACT; FATHER; ILLEGITIMACY; IN- 
TESTACY; LEGAL RIGHTS; TUTORS AND 
CURATORS. 

CHILTERN HUNDREDS.—A Mem- 
ber of Parliament, once elected, techni- 
cally cannot relinquish his seat. In order 
to evade this restriction, a member 
wishing to resign applies for the office of 
Steward of the Chiltern Hundreds. 

Thisis, intheory, an office of profitunder 
the Crown, the holding of which unseats 
a member. It is now a purely nominal 
position and no duties or pay attach to it. 

CHIMNEYS.—Fires.—lf any chimney 
accidentally catches fire, the occupier of 
the premises is liable to a penalty not 
exceeding ten shillings, unless he can 
prove that such fire was in no way due 
to his or his servants’ omission, neglect 
or carelessness. If any person wilfully 
sets a chimney on fire or causes it to be 
so set on fire, he will be liable to a penalty 
of not more than £5; he may, of course, 
also’ be guilty of other more serious 
criminal offences if the fire should spread. 

Smoke.—Any chimney (not being the 
chimney of a private dwelling house) 
sending forth black smoke in such 
quantity as to be a nuisance is a nuisance 
within the Public Health Act, and an 
authorized officer of the local authority 
as soon as practicable after becoming 
aware of it must notify the occupier. If 
the nuisance is not abated and a sum- 
mons is issued the Justices can, if satisfied 
that an offence has been committed, 
impose a fine of £50. 

Local Authorities may make bye-laws 
regulating the emission of smoke of such 
colour and density of content as may be 
prescribed in the bye-law. Bye-laws may 
also be made in respect of the construc- 
tion of new buildings for use other than 
as private dwelling-houses to prevent 
smoke. (See NUISANCE.) 

CHOSES IN ACTION. —This expres- 
sion is one of great legal antiquity which 
comes to us from the old Norman- 
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French and means literally “things in 
action,” and its present meaning is 
probably best conveyed by the descrip- 
tion, “things recoverable by action’’ (as 
opposed to things in actual physical 
possession and ownership), and “‘per- 
sonal rights enforceable by action.” It is 
difficult to define the limits of its meaning 
at the present day because it has been 
used to describe a multitude of things 
from ancient times. It has been used to 
describe the right to a claim for a parti- 
cular article and also the article itself. 
It has also been used to describe shares in 
a company, and debts. 

Choses in action can, generally 
speaking, be given or sold to another 
with certain exceptions. 

Alimony granted to a wife is not 
assignable. A right to recover damages 
for personal injury cannot be assigned, 
nor can a fire insurance policy ordinarily, 
in the latter case on the ground that it is 
a purely personal contract. It can, 
however, be assigned with the consent 
of the insurer. (See ASSIGNMENT.) 

CHURCH OF ENGLAND.—The 
Church of England is considered, in law, 
to have had a continued existence from 
Anglo-Saxon times until the present day. 
By a series of statutes passed between 
1532 and 1571 the Church was dis- 
sociated from Rome, and the King of 
England was declared to be its spiritual 
and temporal head. At the time of the 
Union with Ireland, the Irish and English 
Churches were also united as one 
established Church, but the Irish Church 
was disestablished in 1869. The Church 
in Wales was disestablished in 1914. 

All matters of Church administration, 
management and ceremonial are laid 
down in Acts of Parliament or have by 
custom become a part of the law of 
England, and, until 1919, any changes in 
such matters had to be effected in the 
same way as any other changes in the 
law, namely, by Act of Parliament. In 
1919, however, the Church of England 
Assembly (Powers) Act (popularly 
known as the “Enabling Act”) was 
passed, whereby the National Assembly 
was created, with power to consider 
Church Measures and to present such 
Measures to Parliament for approval. 
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Parliament must then either adopt or 
reject the Measures, but may not amend 
them; in the dispute regarding proposed 
amendments to the Prayer Book in 1927, 
it was therefore not open to Parliament 
to adopt some of the proposals and to 
reject others. Once it has been passed, 
the Measure has the force of an ordinary 
Act of Parliament. It is still open to 
Parliament to pass ordinary enactments 
binding upon the Church, but Church 
legislation is now generally effected 
through the National Assembly. (See 
NATIONAL ASSEMBLY.) 

Territorial Divisions. —For the purpose 
of administration, the whole of England 
is divided into two Provinces, the Pro- 
vince of Canterbury and the Province of 
York, each being controlled by its 
Archbishop. Each Province is divided 
into Dioceses, thirty for Canterbury and 
thirteen for York, every Diocese being 
under the government of its Bishop (see 
Diocese). Each Archbishop also has his 
Diocese in addition to his Province (see 
ARCHBISHOP). The Diocese, in turn, is 
divided into Archdeaconries, the Arch- 
deaconries into Rural Deaneries, and the 
Rural Deaneries into Parishes. Each of 
these divisions, except the Archdeaconry, 
has a representative body which, to some 
extent, controls the management and 
finances of the division: the Province is 
represented by Convocation; the Diocese 
by the Diocesan Conference; the Rural 
Deanery by the Ruri-decanal Con- 
ference; and the Parish by the Vestry 
and by the Parochial Church Council 
and Meeting. 

Ecclesiastical Courts.—By reason of 
the Church of England being established 
by law, the control of the clergy and of 
the church ceremonies and property is 
maintained by legally constituted Courts 
with very considerable powers in such 
matters, but with no power to inflict 
corporal punishment or to inflict fines in 
the usual sense. The inferior Ecclesi- 
astical Courts are the Consistory Courts; 
next come the two Provincial Courts; 
and finally the Privy Council. There is 
also another Court composed of an 
Archbishop and a Judge of the High 
Court sitting together, for the trial of 
cases where the Bishop has refused to 
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institute a clergyman in his benefice (e.g. 
on the ground of immorality), and to 
hear appeals under the Benefices (Eccles- 
iastical Duties) Measure, 1926, by an 
incumbent who has been reported by the 
Bishop’s Commission to have performed 
his duties inadequately by reason of his 
own negligence (see BENEFICE). 

The punishments that may be inflicted 
by the Court previously mentioned are 
mainly four in number: (1) Monition, 
which, as its name implies, is merely a 
warning to refrain from committing an 
ecclesiastical offence; (ii) Suspension of 
the right to perform clerical duties for a 
limited time, and, in some cases, tem- 
porary deprivation of the profits of the 
benefice; (iii) Deprivation of a benefice or 
other preferment for certain serious 
offences; (iv) Incapability to hold pre- 
ferment in the future, this disability being 
imposed. on all persons sentenced under 
‘number (iii) above, or who would have 
been so sentenced if they had been 
possessed of any benefice of which they 
could have been deprived. Deposition 
from holy orders (or ‘‘unfrocking’’) can 
be effected by the Bishop in respect of 
any person sentenced under (iii) or (iv) 
above, subject to appeal to the Arch- 
bishop. The Ecclesiastical Courts also 
have non-criminal powers in relation to 
matters of church property. 

Ecclesiastical Law.—The law relating 
to ecclesiastical matters in England is 
partly contained in Acts of Parliament 
and partly derived from usage or custom 
to be found largely in the reports of 
former cases and known as common 
law. But, unlike other branches of the 
Jaw, ecclesiastical law was originally 
derived, to a very large extent, from the 
Canons of the Roman Church and from 
the Civil Law of ancient Rome. 

The main distinction between ecclesi- 
astical law and other branches of the law 
is that it is administered by Ecclesiastical 
Courts, as distinct from the ordinary 
Courts, and that it usually relates solely 
to the clergy and not to the laity. 

CHURCH OF SCOTLAND.—The 
Church of Scotland is Presbyterian, that 
is, it is controlled and governed not 
solely by Clerics but to a large extent by 
lay-elders, and it has no system of 


106 


CHURCH OF SCOTLAND 


hierarchy such as Archbishops and 
Bishops. The constitution of the Church 
in this form is guaranteed by the terms 
of the Union between England and Scot- 
land in 1707, it having been provided 
that the continuance of a Presbyterian 
Church as then established should be 
“held and observed in all time coming 
as a fundamental and essential condi- 
tion” of the union of the two Kingdoms. 

The Church Courts.—The most im- 
portant bodies in the Church are its 
Courts, namely, the Kirk Session, the 
Presbytery, the Synod and the General 
Assembly. These Courts have wide 
powers, which were frequently exercised 
until comparatively recent times, of 
punishing persons who have been guilty 
of offences against morality and church 
discipline, and within those limits carried 
out a part of the work which is done in 
other countries by the Civil Courts. To 
enforce its decisions in these matters 
the Courts had power of imposing fines 
or imprisonment. 

The lowest of the Courts is the Kirk 
Session, which consists of the minister 
and elders of the parish. It supervises 
generally all ecclesiastical matters which 
are not entirely in the hands of the 
minister, and admits persons to member- 
ship of the Church. It keeps the Com- 
munion Roll, the Register of Baptisms 
and of the Proclamation of Banns. 

The Presbytery consists of the mini- 
sters of all parishes in the district, the 
Professors of Divinity of any University 
who are also ministers, and an elder 
from each Kirk Session. The duties of 
the Presbytery are to examine students 
of divinity and to grant licences to them 
to preach. It also controls and supervises 
the parishes within its district and the 
conduct of their ministers. 

The Synod is a Court between the 
Presbytery and the General Assembly, 
and consists of the members of the 
Presbyteries within its district. It acts as 
a Court of Appeal upon the decisions 
of the Presbytery. 

The General Assembly is the supreme 
Court of the Church. Its members are 
ministers and elders who are elected. In 
its judicial capacity it hears appeals from 
the other Courts. It has in addition wide 
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powers of legislation in all matters 
relating to the Church, but every act 
proposed by it must be accepted by a 
majority of the Presbyteries before it 
becomes effective. The General Assem- 
bly meets once a year and is presided 
over by a Moderator, who is appointed 
annually. While he is acting he takes 
rank in Scotland next after the Lord 
Chancellor, and in England after the 
Bishops who are in the House of Lords, 
but before all barons. 

The Ministry.—The Church of Scot- 
land does not recognise any hierarchy of 
priests and therefore with some few 
exceptions all ministers are of the same 
rank, namely, parish minister. There is 
now no patronage in the Church, that is, 
no private person is entitled to appoint a 
minister, but all ministers are elected 
by the congregation of the parish to which 
they are to be appointed, or, if the 
congregation fails to act, by the Pres- 
bytery. The minister elect must sign the 
Confession of Faith and is then inducted, 
i.e. installed in his benefice. If he is guilty 
of misconduct or of neglect of his duties 
he will be deposed from office. He must 
reside in his parish and has imposed on 
him certain disabilities, e.g. he cannot 
be a Member of Parliament. 

The property in the church and manse 
was formerly in the hands of the heritors, 
i.e. lIandowners, of the parish and they 
were responsible for the upkeep and 
repair. Since 1925, however, all church 
property has been transferred to a body 
known as The Church of Scotland 
General Trustees, who are liable for 
repairs. 

CHURCHWARDENS.—This ancient 
office existed before the thirteenth cen- 
tury. In most parishes one warden is 
chosen by the incumbent and another 
elected by the Vestry (q.v.). The latter 
is usually chosen by show of hands, but 
a poll may be demanded. Before under- 
taking their duties the churchwardens 
undergo the ceremony of “admission” 
at the visitation of either the Bishop or 
the archdeacon. Minors, aliens, Jews 
and persons who have been convicted of 
felony, perjury or fraud may not be 
elected as churchwardens. 

Duties.—Their duties are, briefly, the 
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allocation of seats to the parishioners, 
provision of requisites for Divine Service, 
disposal of the proceeds of the collection 
where it has been for “‘church expenses,” 
and the maintenance of order in the 
church. They may remove anyone 
brawling in the church. When a vacancy 
occurs in a benefice, the churchwardens 
are usually appointed ‘“‘sequestrators,” 
and the income is taken by them and 
applied as circumstances require. (See 
ECCLESIASTICAL LAW; PARISH; SEQUES- 
TRATION.) 

CHURCHYARDS.—See BuriAL and 
CEMETERIES. 

CIDER.—To sell cider by retail a 
justices’ licence is required as well as an 
excise licence. A licence to retail beer for 
consumption on or off the premises per- 
mits the holder to retail cider as well, and 
so of course would a full licence. If it is 
only desired to retail cider off the 
premises then a cider off-licence must be 
applied for, unless a beer off-licence is 
already held. The latter is the only off- 
licence which includes a cider off-licence. 
(See INTOXICATING LIQUOR; ON- AND 
Orr-LICENCES.) an 

‘CIGARETTES.—It is a_ statutory 
offence to sell anybody apparently under 
the age of 16 any tobacco or cigarettes 
whether they are intended for the use of 
that person or not. Any police officer or 
park keeper must seize any tobacco or 


cigarettes in the possession of any person. 


apparently under 16 who is seen smoking 
in the street or any public place. 
CINEMATOGRAPH. Licence.—A 
licence is required for the public exhibi- 
tion of inflammable films by the Cinema- 
tograph Act, 1909. This Act applies only 
to places of public entertainment and so 
a licence is not required for the showing 
of films in a private house or before 
prospective customers by a dealer in 
films. The licensing authority is the 
county or county borough council of the 
area in which the cinema is situated. The 
council is under the supervision of the 
Home Secretary, and must act according 
to the regulations made by that Mini- 
ster. The council may delegate part of its 
functions under the Cinematograph Act, 
1909, to the magistrates. An applicant 
for a licence, or for a transfer of a licence, 
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must give not less than seven days’ 
notice in writing to the council and to 
the chief officer of police of the district 
in which the premises are, of his intention 
to apply for a licence. He then appears 
before the appropriate authority and 
makes his application. 

Conditions.—A council may attach 
conditions to the issue of the licence. It is 
by the use of this discretionary power 
that supervision is exercised over the 
type of film to be shown and the manner 
of conducting a cinema. For instance, a 
council may impose the condition that 
the licensed cinema shall not be open on 
Sundays, Good Friday or Christmas 
Day, or that no film shall be shown 
which is of an objectionable or indecent 
nature, or which is likely to have a bad 
effect on the young, or to produce a riot 
or a breach of the peace. But these con- 
ditions must satisfy three requirements— 
they must be (i) reasonable, (ii) for the 
public benefit, and (iii) they must relate 
to the user of the premises. 

Censor.—There is no censorship of 
films set up by law in this country. The 
character of films can be supervised by 
the imposition of conditions in the grant 
of the licence as shewn above. The British 
Board of Film Censors is a body ap- 
pointed by the film industry to safeguard 
the film trade interests by the censorship 
of films to be shown in England. It is 
unofficial and has no legal authority, 
statutory or otherwise. 

It appears that a licensing authority 
can insist upon a condition in a licence 
that no film be shown which has not been 
certified for public exhibition by the 
British Board of Film Censors, provided 
they reserve to themselves the right to 
review the decisions of the Board, but 
not otherwise. 

Safety.—Apart from the general pro- 
visions as to structural and building 
requirements, the Cinematograph Act 
prohibits the public exhibition of films 
unless the regulations of the Home 
Secretary with regard to ensuring safety 
are complied with. By these regulations 
the exits must be clearly marked, with 
doors that open outwards on being 
pressed from within; the gangways, stairs 
and passages must be kept clear during 
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the presence of the public, and no one 
allowed to stand of sit in gangways; the 
seating must give free access to the exits. 
There must be sufficient staff for securing 
safety, and suitable fire appliances on 
the premises. Premises must be ade- 
quately illuminated while the public is 
present, and from a separate source 
from that of the general lighting of the 
premises. The regulations also deal with 
the technical apparatus, the projector, 
the rewinding room, etc. 

Children.—By Section 12 of the Child- 
ren and Young Persons Act 1933, 
special precautions must be taken to 
ensure safety for children at public 
entertainments. There must be a suffi- 
cient number of adults to control 
properly the children present and a 
constable or duly authorized officer of a 
local authority may enter any building 
used for the entertainment of children to 
see whether the provisions are being 
carried into effect. Fines for contra- 
vention of the section are severe. 

Sunday Opening.—The Sunday Enter- 
tainments Act, 1932, which was prompt- 
ed by proceedings taken under the old 
Sunday Observance Acts of 1625- 
1780, to recover penalties under them, 
gives the licensing authorities power to 
grant licences for the opening of cinemas 
in their areas. But they must impose the 
following conditions: that no employee 
who has worked for 6 days in the week 
shall work on the 7th; that a share of 
the profits shall go to the authority to 
be paid into the Cinematograph Fund, 
and the remainder to anyone specified 
by the authority, for the purpose of 
being applied to charitable objects. The 
Cinematograph Fund is a fund consti- 
tuted by the Act, under the control and 
direction of the Privy Council, for the 
purpose of encouraging the use and 
development of the cinema as a means of 
entertainment and instruction. The Act 
does not extend to Scotland or Northern 
Ireland. 

CIRCUIT.—England is divided into 
circuits. These are divisions of the 
country toured by the Assize Judges. In 
each circuit there is a certain number of 
towns in which Assizes are held. The 
present circuits are: the South-Eastern, 
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the Midland, the Northern, the North- 
Eastern, the Oxford, the Western and 
the North and the South Wales circuits. 

Barristers practise on a particular 
circuit, which they join in the early days 
of their professional careers. If a client 
wishes to obtain the services of a 
barrister to appear in a case on a circuit 
other than that of which he is a member. 
he has to pay the barrister a special fee. 
A barrister who goes to a circuit other 
than his own to conduct a case is said 
to “‘go special.” 

CIRCUMSTANTIAL EVIDENCE.— 
So frequently are crimes committed in 
the absence of witnesses that it is 
necessary to decide many cases either 
wholly or partly upon circumstantial 
evidence. This evidence is evidence of 
facts from which an inference may be 
drawn. Thus, in a poisoning case, though 
no one saw the poisoner prepare the 
poison witnesses may testify to facts 
from which an irresistible inference of 
guilt may be drawn. 

CIVIL LAW.—The term civil law is 
used in three connections. It is used, 
first, as a name for Roman Law as dis- 
tinguished from English Law. The 
majority of Continental codes are derived 
directly or indirectly from the old 
Roman Law, which was known to the 
Romans as Jus Civile, or State Law as 
opposed to Local Customary Law. 
English Law, on the other hand, owes 
very little to Roman Law: some of it is, 
in origin, Anglo-Saxon, but principally 
it has been evolved by the English legis- 
lature and judiciary, and, though 
naturally it has much in common with 
any other system of justice, there are very 
wide differences between the Anglo- 
American system and the Roman 
system, especially in relation to such 
matters as succession on death and the 
ownership and tenure of land. © 

The term civil law is, secondly, used to 
distinguish non-criminal from criminal 
matters. The chief Civil Courts in Eng- 
Jand are the County Courts, the High 
Court of Justice (which includes the 
Court of Appeal, the Chancery Division, 
the King’s Bench Division, and the 
Probate, Divorce and Admiralty Divi- 
sion) and the House of Lords. The chief 
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Criminal Courts are the Magistrates’ 
Courts (known as “Courts of Summary 
Jursidiction”’), the Courts of Quarter 
Sessions, the Assizes and the Court of 
Criminal Appeal. A few criminal cases 
are taken to the House of Lords when 
they are of exceptional public im- 
portance. 

Thirdly, the term civil law is used to 
distinguish the law applicable to laymen 
from the canon law. This distinction is 
little used in England, where ecclesiasti- 
cal law is regarded as an integral part of 
the ordinary common law, but in 
countries where the Roman Church is the 
national church the distinction is of 
considerable importance. (See CANON 
Law.) 

CLAUSE.—A sub-division or para- 
graph of a legal document. 

CLEAR DAYS.—When the law re- 
quires some act to be done so many 
“clear days’ before a particular date, 
the days must be reckoned without 
counting either that date or the day on 
which the prescribed act is done. Thus, 
if a trial is fixed for the 10th of the 
month and one party is required to give 
the other five clear days’ notice of it, the 
notice must be received on the 4th of the 
month, because there will then be five 
whole days before the trial, exclusive of 
the 4th and the 10th. 

CLEARING OF LAND.—This means 
the removal of buildings or materials 
from the land, the levelling of the surface 
and the carrying on of such operations 
as may be prescribed by regulations 
made under the Town and Country 
Planning Act, 1948. 

CLERGYMAN.— Ordination. — Since 
before ordination a candidate for ordina- 
tion to the Church of England must take 
the oath of allegiance (see ALLEGIANCE), 

.it is impossible for foreign subjects to be 
ordained. For the purpose, however, of 
ministering to persons residing outside 
the King’s dominions, the Bishop of 
London may, by letters of ordination, 
ordain an alien without requiring him to 
take the oath of allegiance. A bastard 
desiring to be ordained usually obtains a 
dispensation from the Archbishop of 
Canterbury, but though formerly essen- 
tial, this dispensation is not, in most cases, 
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strictly required by law. For mode and 
effect of ordination, see ORDINATION. 
Pensions.—The pensions of the clergy 
below the rank of Diocesan Bishops have 
been systematized by the Clergy Pensions 
Measures of 1926, 1927 and 1928 in the 
case of all clergymen who were engaged 
in rendering whole-time service to the 
Church, who had not attained the age of 
fifty-five on 1 January, 1927, and whose 
salary or benefice exceeded £100 a year in 
value. In some cases, a clergyman may 
be exempted from the scheme on his dwn 
application when he can shew that he 
will be entitled to a pension from else- 
where. Persons who have _ been 
compulsory contributors in the scheme 
for fifteen years, or who would have been 
compulsory contributors for that period 
if the Measures had been in force at a 
previous date, are entitled to pensions 
when they have attained the age of 
seventy years or have retired by reason 
of permanent disability, provided they 
remain in retirement and continue to be 
members of the Church of England 
capable of holding preferment. 
Proceedings against a Clergyman.—If 
a clergyman is convicted of treason or 
felony, or is convicted on indictment of a 
misdemeanour, or on any such con- 
viction is sentenced to imprisonment 
or if he is awarded any greater punish- 
ment; or if a bastardy order is made 
against him; or if he is found in a divorce 
case to have committed adultery; or if a 
separation order is made against him; he 
is automatically removed from his posi- 
tion by the Bishop of the diocese, unless 
the Crown grants the offender a free 
pardon. For immoral conduct, neglect 
of duty and other offences every 
ecclesiastical person may be called to 
account by his ecclesiastical superior, 
known as his ordinary (q.v.). 
Immorality.—If a clergyman is alleged 
to have committed certain immoral acts, 
or an offence against the ecclesiastical 
laws which is an offence against morality 
and not a question of doctrine or ritual, 
he may be prosecuted by any parishioner, 
by the Bishop or by a person approved 
by the Bishop. The Bishop may always 
disallow a prosecution which he consid- 
ers too frivolous or vague. The offender 
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is tried by the Consistory Court (q.v.), or, 
on the request of the Bishop, by the 
Provincial Court (q.v.). A clergyman 
who is found guilty of immoral conduct 
is either deprived of his living or sus- 
‘pended for a term as the Bishop sees fit. 
In a particularly serious case the Bishop 
may also pronounce the sentence of 
deposition from holy orders and unfrock 
the offender, who may appeal to the 
Archbishop, whose decision is final. (See 
CHURCH OF ENGLAND; ECCLESIASTICAL 
Courts.) 

Neglect of Duty.—Anyone who wishes 
may prosecute a clergyman who neglects 
his duties, but the more usual procedure 
is for the Bishop, on complaint being 
made or information coming to his ears, 
to appoint a commission to inquire into 
the habits of the clergyman in question, 
and report their finding. If they report 
that the duties of the parish are being 
inadequately performed, then it all de- 
pends whether or no the commission 
reports that the inadequate performance 
of the duties is due to the negligence of 
the incumbent. If the vicar is not blamed, 
the Bishop may compel him to employ 
curates, on the ground that the work is 
beyond the scope of one man; but if the 
incumbent has been personally neglect- 
ful, then the Bishop may inhibit him, 
that is, may forbid him to act as vicar 
and strip him of his office. The inhibited 
clergyman may appeal to a Court com- 
posed of the Archbishop of Canterbury 
and a High Court Judge sitting together, 
and the judgment of such Court is final. 

The bitterest feelings are often pro- 
voked when parishioners do not like the 
method adopted by their vicar of carry- 
ing on the service. If they consider his 
conduct to be unlawful they, if members 
of the Church of England residing in the 
parish and having so resided for one 
year, may make complaint to the Bishop. 
If proceedings are taken, and the in- 
cumbent is found guilty, the Bishop 
either by inhibition debars him from his 
office or by monition commands him to 
abstain from the act complained of. 

Relinquishment of Orders.—A clergy- 
man cannot divest himself of the 
privileges and duties of a clerk in holy 
ord rs except by virtue of the Clerical 
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Disabilities Act, 1870, by which special 
procedure for the purpose is prescribed. 
The chief formality is the execution of a 
deed of relinquishment and the enrolment 
of the deed in the Central Office of the 
Supreme Court, London. 

Bankruptcy.— When a bankrupt is a 
beneficed clergyman the profits of the 
benefice may be taken by the trustee by 
a sequestration for the benefit of the 
creditors. The trustee must pay to the 
bankrupt such stipend as the Bishop 
thinks proper, and must also pay out of the 
profits of the benefice the salary dueto any 
curate in respect of duties performed by 
him during the 4 months before the 
receiving order, not exceeding £50. 

CLERK OF ASSIZE.—The Clerk of 
Assize is a civil servant attached to each 
circuit, His duty is to see that indictments 
are prepared, and to sit under the judge 
and arraign prisoners. He has also 
important administrative duties, and 
usually certifies costs and witness fees. 

CLERK OF THE PEACE.—The 
Clerk of the Peace is an official of a 
county whose duty it is to ensure that 
indictments and other matters are 
brought before Quarter Sessions. 

CLERK TO THE JUSTICES.—Each 
Petty Sessional Division of a county and 
each borough having a commission of 
the peace has a Clerk appointed to the 
justices. His duties in general consist in 
keeping minutes of all convictions and 
orders made by the Court, and of the 
names of the parties, and of the justices 
trying the case and the nature of the 
complaint or offence; he is also required 
to keep accounts of the fines and penalties 
and of fees received and other matters 
relating to the business of the Court, and 
to pay the fees and fines to the proper 
authority. 

His appointment is made by the 
justices and his salary is payable by the 
County Council in the case of petty 
sessional divisions of the county, or the 
borough funds in the case of boroughs 
holding a Court of Quarter Sessions. He 
holds office at the pleasure of the justices 
and can be dismissed at any time. His 
qualification is that he must either be a 
barrister of not less than fourteen years’ 
standing, a solicitor, or have service of 
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not less than seven years as clerk to a 
stipendiary or Metropolitan magistrate. 
But there are certain discretionary 
exceptions to these qualifications. (See 
Petry SESSIONS.) 

CLOAKROOMS.—The liability of 
carriers for luggage which has been 
deposited in their cloakrooms is very 
much less than their liability for the same 
luggage at other times, for they are not in 
the position of carriers at such a time 
and therefore are not insurers of its 
safety. They can only be held liable for 
loss or damage which can be shewn to be 
the result of their negligence. Usually the 
owners of cloakrooms print on the back 
of the cloakroom ticket conditions 
limiting their liability, and such con- 
ditions if legibly printed (and conditions 
printed elsewhere than on the ticket if 
clearly referred to on the ticket) are 
binding on the depositor of the luggage, 
because he is presumed to have read and 
assented to them. 

If cloakroom charges are allowed to 
mount up, the owner of the cloakroom 
acquires a lien over the article deposited 
—i.e. a right to detain it+and may refuse 
to hand it over until the charges are paid 
in full; but unless there is a special con- 
dition allowing him to do so he may 
not sell it. (See BAILEE; Lost PROPERTY; 
RAILWAYS.) 

CLUBS.—A club has been defined as 
a society of persons associated together 
for any purpose except the acquisition of 
gain. Broadly speaking there are two 
kinds of club, the proprietary club and 
the members’ club. The first, as the name 
denotes, is a club in which the club house, 
furniture, food and drinks belong to a 
proprietor, to whom the members pay a 
subscription in return for the use of the 
club property. In law the position of such 
a club is a simple one; the proprietor may 
be sued for goods supplied to the club 
and can-sue on behalf of the club. As 
owner he is virtually the club for the 
purpose of legal proceedings. The 
members in their turn, if wrongfully 
excluded from the privileges for which 
they have paid, can bring an action 
against the proprietor for damages for 
breach of contract. They can also be sued 
by the proprietor for articles consumed, 
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as well as for goods delivered to them. 

In a members’ club there is no 
proprietor. The club house, furniture 
and property belong to all the members. 
The management of the club is in their 
hands and its business is conducted by 
them jointly in general meeting or, more 
usually, delegated by them to a com- 
mittee. Thus a members’ club is not a 
legal entity, which means that it is not 
recognized as having any legal existence 
apart from its members. 

Dealings with Strangers.—The: chief 
effect of a club not being a legal entity is 
made manifest in its dealings with 
strangers. It cannot sue or be sued as a 
club. Thus, if a person is injured, say, 
on club premises, or through the negli- 
gence of a club servant, and wishes to 
bring an action in tort against it, he must 
sue all the members of the committee or 
of the club. This of course is cumbersome 
and expensive, so the person suing can 
apply to the Court and have a repre- 
sentative or representatives appointed to 
defend on behalf of all the members. In 
the same way if a members’ club wishes 
to take action against a stranger, the 
members can apply to have one of their 
number authorized to sue on their behalf. 

In the case of goods ordered for the 
club one member cannot pledge the 
credit of another. In this of course clubs 
are unlike partnerships, where one 
partner can pledge the credit of the 
others. Thus, if goods are supplied to a 
club only those members who gave the 
order, or made the contract, can be 
liable. If the order was given by a 
servant of the club the ordinary laws of 
principal. and agent would apply to 
determine who were the contracting 
parties. It has been held that in such 
cases credit was given to the persons 
composing the committee and they have 
been made liable. 

Dealings between the Members.—If one 
member orders goods on behalf of the 
remainder, and the remainder have 
approved his doing so either by the rules 
or by resolution, the member who has 
ordered the goods, if he has been made to 
pay for them, can make the other 
members indemnify him. Again, where 
money is borrowed under rules or a 
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resolution of the club, or debentures are 
issued in pursuance of the rules or 
resolutions, or for any legitimate club 
purpose, there will be a lien on the club 
property. 

What to do, if wrongfully expelled.— 
No one person need associate with 
another unless he wishes to do so, and no 
Court will compel him to do so. Thus a 
member expelled from a club cannot 
complain that his fellow-members refuse 
to associate with him. On the other hand 
by membership he is entitled to certain 
‘privileges and has a right of property in 
the club. If, then, he is deprived of these 
privileges and rights by wrongful expul- 
sion, he can complain to the Courts. 
His action will fail if it is proved that: 

1. The rules providing for expulsion 

have been strictly observed. 

2. The member expelled has had a full 
opportunity of answering the 
charges made against him and 
putting forward any explanation. 

3. There has been no malice in 
exercising the power of expulsion. 

If the Court is satisfied that all these 
matters have been observed they will not 
go behind the members’ decision. 

The rules of a members’ club form the 
contract between its members. Thus they 
are only liable to pay the subscriptions 
and sums of money they have agreed to. 
Hence a ‘“‘whip,”’ i.e. a request that each 
member pay a sum of money to meet 
some financial emergency, is unenforce- 
able. 

A club may be incorporated under the 
Companies Act. If a proprietary club, it 
merely means that the company takes the 
place of the proprietor. If a members’ 
club, the best method is to register it as a 
company limited by guarantee, the 
members of the club for the time being 
constituting the company. 

The Sale of Intoxicants in a Club.— 
When the question of selling intoxicants 
in clubs arises, the position of proprietary 
and members’ clubs is again very 
different. 

The proprietor of the former type of 
club, if intoxicating drink is supplied to 
members, must have a licence. If no 
accounts are kept and the proprietor 
sells intoxicating liquor as he pleases 
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uncontrolled by the members or a 
committee the club is not a club at all 
but a bogus club. In a members’ club, 
however, where all the property belongs 
to the members jointly no licence is 
required. The reason for this is that the 
proprietor of the former type of club 
owns the liquor, and consequently when 
a member purchases a drink there is a 
sale to him from the proprietor, for which 
a licence is required, 

A club, whether proprietary or other- 
wise, must be registered if intoxicating 
liquor is to be obtained on the premises. 
That is to say the secretary must furnish 
the clerk of the justices with a return 
containing the name and objects of the 
club, its address, name of its secretary, 
number of its members, and the rules 
relating to the election of members and 
the admission of temporary members and 
guests, together with a fee of 5/-. The 
clerk of the justices then enters these 
particulars on his register of clubs and 
the club is said to be registered, and 
intoxicants can be supplied for con- 
sumption off the premises to a member 
on the premises. Though a licence is not 
required for such clubs duty must be 
paid on the intoxicants consumed there. 
This is done in the following way: 

The secretary of every registered club 
must deliver annually a statement of the 
purchases of intoxicating liquor during 
the previous year and a duty of 3d. in the 
£ is payable thereon. 

Hours during which drinking is per- 
mitted in Clubs. —The regulations relating 
to permitted hours are slightly different 
for clubs situated in the Metropolis and. 
for clubs outside. 

In the Metropolis.—The hours during 
which intoxicating liquor may be supplied 
or consumed must not exceed nine on 
week-days and five on Sundays, Christmas 
Day and Good Friday. The members 
on week-days, 
between 11 a.m. and 11 p.m. with a two- 
hour break after twelve noon; and on the 
other days two hours between noon and 
3 p.m. and three between 6 and 10 p.m. 
During these hours intoxicating liquor - 
can be supplied and consumed on the 
club premises, but for half an hour after 
such hours intoxicating liquor can be 
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consumed with a meal, provided it was 
supplied and served with the meal before 
the permitted hours ended. Clubs may 
also add one hour to the permitted 
hours, so long as the justices are satisfied 
that drinking is not the principal business 
of the club, but only ancillary to the 
provision of substantial refreshment. But 
during that extra hour drink can only be 
supplied and consumed with a meal in 
the club dining room, and any other bar 
on the premises must be closed. In 
accordance with the rule already men- 
tioned, however, consumption of intoxi- 
cants will be allowed for half an hour 
after the conclusion of the extra hour. 
Hence, in the Metropolis in clubs where 
the extra hour is in force, intoxicants can 
be supplied or consumed in any part of 
the premises up to 11 p.m., and after 
that may be supplied and consumed in 
the dining room with a meal up to 12 


p.m., and after 12 midnight they may’ 


not be supplied but may be consumed 
with a meal up to 12.30 a.m. 

Outside the Metropolis.—The only 
difference is that the total number of 
hours on week-days during which intoxi- 
cating liquors may be supplied and 
consumed must not exceed eight as 
compared to nine in the Metropolis, and 
the latest hour which may be fixed is 
10 p.m. instead of 11 p.m. in the Metro- 
polis. Otherwise the law as to the 
permitted hours and extensions thereof 
is the same for clubs inside and outside 
the Metropolis. 

Of course intoxicants can be supplied 
at any time to a member who is residing 
upon the club premises, and a member 
may order intoxicants outside the per- 
mitted hours to be consumed off the club 
premises, and intoxicants so ordered may 
be despatched outside the permitted 
hours. A club may on conviction by the 
justices be struck off the register on all 
ér one of the following grounds: 

1. That the club has ceased to exist or 
that the number of members is less 
than twenty-five. 

2. That it is not conducted in good 
faith as a club or that it is habitually 
used for some unlawful purpose. 

3. That there is frequent drunkenness 
on the club premises. 


COAL NATIONALISATION 


4. That illegal sales of intoxicating 
liquor have taken place on the 
premises. 

5. That persons who are not members 
are habitually admitted to the club 
merely for the purpose of obtaining 
intoxicating liquor. 

6. That the club occupies premises 
which within twelve months next 
preceding its formation have had a 
licence which has been forfeited. 
(This is to prevent a publican who 
has lost his licence carrying on 
under the guise of a club.) 

7. That persons are habitually ad- 
mitted as members without an 
interval of at least forty-eight 
hours between their nomination 
and admission. 

8. That the supply of intoxicating 
liquor to the club is not under the 
control of the members or a 
committee appointed by them. 

Once struck off the register a club 

cannot be re-registered. (See INTOXxI- 
CATING Liquors; LONG PULL; PER- 
MITTED Hours; WORKING MEN’S CLUBS. 
COAL INDUSTRY NATIONALISA- 
TION ACT, 1946.—This Act established 
the public ownership and control of 
the coal-mining industry and certain 
allied activities. It set up the National 
Coal Board charged with carrying on all 
activities as may appear to the Board to 
be requisite or advantageous in discharge 
of their duty to work and get coal, deve- 
lop the industry and make coal available 
“of such qualities ... and at such prices 
as may seem best calculated to further the 
public interests in all respects.” In law 
the Board is a body corporate with 
perpetual succession and a common 
seal and power to hold lands in mort- 
main. The chairman and other members 
of the Board are appointed by the 
Minister of Fuel and Power, from per- 
sons qualified by their experience of 
industrial and commercial matters. Sub- 
ject to regulations made by the Minister 
the Board have power to regulate their 
own procedure, but the Minister may, 
after consultation with the Board, give 
directions of a general character as to 
the exercise and performance of the 
Board’s functions in relation to matters 
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deemed to affect the national interest. 

Alli mines and machinery, colliery 
coke ovens and manufactured fuel 
plants, and indeed everything belonging 
to the former colliery owners, passed 
into the ownership and control of the 
Board subject to compensation which 
was fixed by a special tribunal over 
which the Master of the Rolls presided. 

The Board is not exempt from liability 
for ‘“‘any tax duty rate levy or other 
charge whatsoever whether general or 
local.” The Public Authorities Pro- 
tection Act, 1893 (which limits to one 
year the period in which an action can 
be brought), does not apply to the Board 
in respect of any action brought against 
them for any act, neglect, or default of 
their servants or agents. Actions of 
contract or tort against the Board must 
be brought within three years. The 
annual report of the Board must be laid 
before Parliament by the Minister. 

A vast body of legislation, statutes 
and regulations made thereunder deal with 
such matters as hours of work, wages and 
safety measures. This legislation is of 
political and economic rather than of 
general legal importance. 

General safety regulations are set out 
in the Coal Mines Act, 1911. As regards 
ventilation, a place is not considered to 
be in a state for working if the air in it 
contains less than 19% of oxygen when 
tested. Locked safety lamps of the ap- 
proved type must be used. An inspection 
of the part of the mine to be worked must 
be carried out before commencing work, 
and machinery must be examined at 
specified intervals. If it is found that a 
part of the mine is dangerous by reason 
of inflammable gases or from any other 
cause, every workman must be with- 
drawn. Every seam that is being worked 
must be in communication with at least 
two shafts or outlets. Persons who have 
had less than two years’ experience must 
not work alone but must be under the 
supervision of some skilled workman. 

Provisions as to Accidents.—When an 
accident occurs which causes loss of life 
or serious personal injury, notice in 
writing must be sent to the inspector of 
the district. 

The place where the accident oc- 
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curred must be left as it was at the time of 
the accident until an inspection has been 
carried out. If it appears expedient, a 
formal enquiry will be held. 

COAL, SALE OF.—The Weights and 
Measures Act, 1889, deals with the sale of 
coal. It provides that coal must always 
be sold by weight, except where it is being 
sold by boat load or in tubs delivered 
direct to the works of the purchaser 
from the colliery. The act imposes fines 
for the breach of any of the following 
requirements: 

(1) Where any quantity of coal ex- 
ceeding two hundredweight is delivered 
in any vehicle to the purchaser the seller 
must send a ticket drawn up in the form 
set out in the statute, which runs:—To 
Mr. A.B. Take notice that you are to 
receive herewith x cwt. of coal in sacks 
each containing y cwt. C.D. (being the 
name of the seller). E.F. (being the name 
of the person in charge of the vehicle). If 
the coal is sold in bulk there should be 
added the weight of coal and vehicle, tare 
weight of vehicle and the net weight of 
coal delivered to the purchaser. 

(2) A second requirement is that when 
any quantity of coal exceeding two 
hundredweight is conveyed for delivery 
on sale in a vehicle in bulk, the tare 
weight of the vehicle shall be marked on 
the vehicle. 

(3) The seller of coal by retail shall 
keep a weighing instrument stamped by 
an inspector of weights and measures, 
and shall, if required by the purchaser, 
weigh any coal before sale. 

COCK FIGHTING.—The sport of 
cock fighting is illegal, The police may 
disperse any meeting assembled for the 
purpose of setting cocks to fight each 
other and prosecute the organizers, and 
in some cases even those present only as 
spectators. 

CODICIL.—A codicil is a document 
in which a testator varies the provisions 
contained in a will which he has pre- 
viously made. It must be signed by the 
testator in the presence of two attesting 
witnesses with all the formalities of a will 
itself. A codicil may have the effect of 
adding new clauses to a will, or deleting 
clauses contained in the original will, 
or it may cancel the whole effect of a 
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previous will. It is generally attached to 
the will which it is intended to vary. (See 
PROBATE OF WILLS: WILLS.) 

CODIFICATION .—Codification 
means the enactment of the whole law of 
a country, or a part of the law, as a code. 
This has been done in many foreign 
countries, and has been the object of 
many famous lawmakers in history. 
Perhaps the greatest example of codifica- 
tion in the history of the world was that 
of the Emperor Justinian in the sixth 
century. He caused to be collected from 
various sources all the then existing 
principles of Roman law and issued 
them in the form of a code. Napoleon i 
carried out a similar scheme of codifica- 
tion for use in the French empire; his 
code still exists under the name of the 
Code Napoleon. The Code Napoléon has 
been the basis of many codes enacted in 
various European countries during the 
nineteenth and twentieth centuries. 

The English-speaking countries have 
never to any great extent adopted codi- 
fication. They have always looked to the 
unwritten principles of English jaw, 
called the Common Law, as the basis of 
their Jegal systems. In England there have 
been isolated attempts to codify certain 
portions of the law; in 1882 the law 
relating to Bills of Exchange was codified 
in the Bills of Exchange Act. In India 
there is in existence a complete code of 
criminal law. 

COINING.—There are many different 
offences in respect of counterfeit coins. 


Some of these are: falsely , making or. 


counterfeiting coins to pass for current 
coin, gilding, silvering, lightening or 
defacing coins, importing or tendering 
counterfeit coin. Unlawful passession of 
tools for making counterfeit coin is also 
a crime. Any person also commits a 
crime if he has in his custody or possession 
three or more pieces of counterfeit gold 
or silver coin knowing them to be 
counterfeit and intending to issue them. 
Coinage offences are very seriously 
regarded by the law. Most of them are 
felonies punishable with imprisonment. 

Foreign Coin.—Any person who, with 
intent to defraud, uses any foreign coin 
resembling current coin of the realm and 
of less value, commits a misdemeanour. 
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COLLATERAL AGREEMENT.—It 
is one of the rules of the English law of 
evidence that where two persons have 
drawn up a written document setting out 
the terms of an agreement made between 
them, they are bound by these terms, and 
cannot introduce into the agreement any 
other matters which were discussed by 
them in their preliminary negotiations 
but which have not been set out in their 
written document. There are, however, 
exceptions to this rule. The first occurs 
where the document does not contain the 
real terms which the parties agreed upon. 
The parties may then ask the Court to 
rectify the document. 

The second exception to this rule is to 
be found where one party alleges some 
collateral agreement, that is, a prelimi- 
nary agreement, by which one of the 
parties made promises to the other in 
consideration of that other signing the 
written document which contains the 
final terms. This collateral agreement is 
distinct and separate from the later 
written document. It cannot be relied on 
if it contradicts some term of the written 
contract between the parties. (See Con- 
TRACT.) 

COLLATERAL RELATIVE.—Col- 
lateral relatives, frequently called colla- 
terals, are persons who are neither 
ancestors not descendants; thus not only 
brothers and sisters will be’ included in 
the term but also uncles and aunts or 
nieces and nephews. 

COLLATERAL SECURITY.—When, 
after a transaction has been entered into, 
one person gives to the other some 
money or property in security for the 
fulfilment of his obligations, that security 
is said to be collateral. Thus if A has sold 
goods to B for £100 and after the trans- 
action is over he gives B a Bill of 
Exchange for the amount, the bill is 
collateral security. Security of this kind 
is usually perfectly valid, but where the 
person giving the security becomes bank- 
rupt the transaction may amount to a 
fraudulent preference. 

COLLECTING SOCIETY.—A 
friendly society which receives contri- 
butions collected from members who live 
at a distance of more than ten miles from 
its registered office. The subscriptions are 
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collected by the society’s collectors. A 
collecting society, whether registered or 
unregistered, is subject to the provisions 
of the Industrial Assurance Act, 1923, 
and the law requires that certain pro- 
visions must be contained in the rules of a 
collecting society. 

The rules must contain provisions for 
giving members notice of forfeiture of 
their benefits, for the holding of general 
meetings, for the inspection and delivery 
of balance sheets and annual returns, 
and for the settlement of disputes. All 
notices of the society must have the name 
of the society printed upon it. Collecting 
societies have in recent years come to be 
associated almost entirely with the busi- 
ness of Industrial Assurance, which is 
the insurance of human life, the pre- 
miums for which are collected by the 
collectors of the society. 

If a collecting society insures the lives 
of its members then it must be registered 
with the Chief Registrar of Friendly 
Societies, who is also known as the In- 
dustrial Assurance Commissioner when 
he is dealing with societies engaged in the 
business of industrial assurance. 

The society must also deposit a sum of 
£20,000 with the Comissioner and such 
deposit must be maintained as long as the 
society continues to do life insurance. 

A collecting society which does 
industrial assurance must keep a separate 
fund for the money received as pre- 
miums for life insurance, and the rules 
must provide that such a fund is the 
absolute security of the holders of life 
insurance policies. Separate valuations 
of life insurance business must be made. 
(See FRIENDLY Society; INDUSTRIAL 
ASSURANCE.) 

COLLISIONS AT SEA.—When two 
ships collide at sea and legal proceedings 
follow the Court endeavours, when each 
of the vessels has been negligent, to 
divide the responsibility between them, 
and to hold each liable for the damages 
in proportion to their responsibility. 
Thus one vessel may be held to be two- 
thirds to blame and the other one-third 
to blame, and in such a case the damage 
caused is divided between the two 
ships in that proportion. (See SHIPPING.) 

COLLISIONS ON LAND.—When 
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two objects collide it sometimes, but not 
always, gives rise to an action. Whether it 
does so or not depends on whether: 

(a) The collision injured some person 
or damaged some thing; 

(b) The collision has been caused by 
the fault or negligence of some 
person or other. 

The person who is injured will be the 
plaintiff, and the person who caused the 
accident is the person liable. When these 
two are united in one person there will, 
of course, be no cause of action. Very 
often it may happen that the person 
injured is not actually in the collision. 
He may be a bystander who is hurt by a 
flying fragment. This makes his case none 
the less actionable. Again the person who 
caused the collision may not himself be 
in the collision. For instance, a car com- 
ing suddenly from a side turning may 
cause another car to swerve and collide 
with a third. This would not debar both 
the second and third car from proceeding 
against the first. The law relating to 
collisions between road vehicles will be 
found under the title of NEGLIGENCE 
(q.v.). 

Railway collisions differ, in the princi- 
ples governing liability, but slightly from 
road collisions. Usually the persons in- 
jured are passengers, and a passenger is 
owed two different kinds of duty. First, 
he is owed the duty that everyone is owed 
by his fellow men, namely, that the 
railway servants will behave as reason- 
able men towards him, and will not 
wilfully or negligently injure him. 
Secondly there is a contractual duty. The 
passenger has impliedly contracted with 
the company for safe carriage from one 
place to another, and is entitled to safe 
conveyance. The railway company, by 
allowing him to be injured in a collision, 
has committed a breach of this duty. 
(See ACCIDENT; CONTRIBUTORY NEGLI- 
GENCE; NEGLIGENCE.) 

COLLUSION.—Where persons who 
are outwardly opponents in an action or 
suit have some secret agreement by 
means of which they intend to deceive the 
Court, they are said to be in collusion. 
Collusion chiefly arises in connection 
with divorce, as sometimes a husband 
and wife, in order to end an unhappy 
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marriage tie, will plot together to deceive 
the Court into thinking that one or the 
other is bringing a perfectly proper suit. 
Consequently a petitioner must swear 
that no collusion exists between the 
parties. Further if collusion is discovered 
in any divorce suit it forms an absolute 
bar to the divorce being obtained. 
COMMERCIAL COURT.—Special 
provision has been made for the trial in 
the King’s Bench Division of what are 
called commercial cases, that is, cases 
relating to business transactions, usually 
of considerable magnitude, which will 
take a long time to try and which do not 
require a jury but are suitable for trial 
by a judge alone. A judge with experience 
in commercial work is appointed to hear 
these cases. The main characteristics of 
the Commercial Court are that matters, 
particularly in the preliminary stages, are 
much less formal than in other Courts, 
and that the date of trial is fixed. 
COMMER@IAL LAW.—This name 
is usually applied to those parts of the 
law which deal with business relations 
as distinct from Jaw dealing with family 
relationship, e.g. marriage and divorce 
or other matters of a personal character 
or with wills or land. Commercial law is 
concerned with such matters as the sale 
of goods, Bills of Exchange, charter part- 
ies, bills of lading and all the multiplicity 
of affairs which are found in modern 
business life. 
COMMISSION.—Commission is the 
sum, generally a percentage, payable to 
an agent or employee by his principal or 
employer for introducing a purchaser, 
vendor, lender, tenant, partner, etc., or 
carrying through a transaction himself. 
Where agents are concerned, com- 
mission is the most common form of 
remuneration, but it is not so common 
where the relations of master and servant 
exist; in the latter case it is usually 
additional to a salary. The law as to 
commission, except where stated, is the 
same for an agent as for an employee. 
The main questions regarding com- 
mission for introducing third parties are: 
1. Was the agent the means of intro- 
ducing the third party to the 
principal? 
2. Was the third party willing, or 
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could he be compelled, to carry 
through the transaction on sub- 
stantially the same terms which the 
agent was instructed to obtain? 

3. What amount of commission is due 

to the agent? 

If the amount is not fixed by agree- 
ment, it is fixed either by custom or by 
implication—in the latter case a reason- 
able sum in view of the service rendered 
and the sum involved. 

Commission for auctioneers’ sales of 
goods under distraint, or seized by a 
sheriff, or belonging to a bankrupt are 
fixed by Statute. A ‘“‘del credere’’ agent 
who guarantees the solvency of the third 
party is entitled to a higher rate of com- 
mission. 

The claim for payment of a reasonable 
sum as commission is analogous to a 
quantum meruit, which is a contract 
implied by law to pay for services 
rendered and accepted. If an agent does 
not carry out his instructions and 
thereby disentitles himself to the com- 
mission, he can sue the principal on a 
“quantum meruit” for the beneficial 
work he did which was accepted. (See 
QUANTUM MERUIT.) 

The agent is not entitled to his com- 
mission if: 

(i) The transaction was unauthorized 

by the principal and not ratified 
by him. 
The transaction was an unlawful 
or wagering one. (The term “turf 
commission agents’’ owes its origin 
to the time when their job was to 
place bets for a principal. A com- 
mission for placing a bet is not 
recoverable.), 

(iii) The agent was an _ unlicensed 
appraiser (valuer). An unlicensed 
auctioneer or estate agent is, 
however, entitled to commission. 

(iv) The agent was guilty of wilful 
breach of duty or misconduct. An 
agent who accepts a secret com- 
mission, ic. a bribe, from the 
third party, given to influence him 
to be disloyal to his principal, even 
though he is not so influenced, 
cannot claim his commission and 
is liable to pay the secret com- 
mission over to the principal. 
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He is also guilty of a criminal 
offence. 

(v) The agent’s - -negligence has nies 
vented the principal from obtaining 
any benefit out of the transaction. 
If the principal derives any benefit 
the agent can claim his commission 
but is liable to a counter-claim 
for negligence. 

If, by a breach of an express or implied 
term of the agreement between them, 
the principal prevents an agent earning 
his commission, the agent can sue 
him in an ordinary action for breach of 
contract. If he can shew that, but for 
the breach, he would have earned the 
commission, he is entitled to the whole 
amount of the commission by way of 
damages. 

If an employee is wrongfully dismissed, 
he is entitled to the commission he would 
have earned. A principal can usually 
revoke an agent’s authority without 
notice if the agency is not for a fixed 
period. An agent is usually not entitled 
to commission on business arising wholly 
as a result of an introduction previously 
effected by him after his agency has been 
rightfully revoked. To obtain such 
commission he must, in the absence of 
an express term to that effect, shew 
that such a term is to be implied from 
the nature of his employment. (See 
AUCTIONEERS; ESTATE AGENTS; MASTER 
AND SERVANT; PRINCIPAL AND AGENT; 
QUANTUM MERUIT.) 

COMMISSIONER FOR OATHS. 
—Any practising solicitor may be 
appointed by the Lord Chancellor to 
be a Commissioner for Oaths. The 
function of a Commissioner is to 
administer oaths, affirmations and de- 
clarations, but he may not do so if he 
is a solicitor in any proceeding or action 
in any matter in which he is acting or 
interested in his professional capacity. 

Certain officers of the Courts are em- 
powered to administer oaths, and British 
ambassadors and diplomatic represent- 
atives, including consular officers in the 
course of exercising their functions in 
any foreign country, may also do so. 

The appointment of a solicitor as a 
Commissioner is not usually made unless 
he has been in continuous practice for 
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six years, but it is a matter for the 
discretion of the Lord Chancellor, who 
is guided by the need of the locality, 
upon application to him of a solicitor 
of less than six years’ standing in con- 
tinuous practice. (See AFFIDAVITS.) 

COMMON CARRIER.—A common 
carrier is one who holds himself out as 
ready to carry all goods brought to him 
for carriage between certain places. 

Carriers who carry certain classes of 
goods only are not common carriers. 
Common carriers cannot refuse to carry 
goods if they have room, and are under 
a greater liability for the safety of the 
goods than ordinary carriers. (See 
CARRIAGE BY LAND.) 

COMMON COUNCIL.—The Com- 
mon Council of the City of London is 
equivalent to the Borough Council of 
any ordinary borough, although, since 
the City of London is still governed by 
its ancient charters, the powers of the 
Common Council are considerably wider 
than those of other borough councils. 
The Common Council consists of the 
Lord Mayor, 25 aldermen and 206 
councilmen. The Common Councilmen 
are elected by the local government 
electors, and themselves choose the 
Lord Mayor and aldermen. (See ALDER- 
MEN; LOCAL GOVERNMENT.) 

COMMON INFORMER.—A plaintiff 
in an action to recover penalties for 
infringements of certain old statutes is 
called a common informer. This kind of 
action is most uncommon now, but one 
is still sometimes brought by a member 
of the public to recover penalties under, 
for example, the Sunday Observance 
Act, 1780. 

COMMON LAW.—English law is not 
codified; that is to say, there is no basic 
written law to which reference may be 
made to decide unsettled points of law. 
In theory there has always been in 
England a fixed unwritten law dating 
back to remote antiquity. This is, of 
course, not really so, but it is a con- 
venient fiction by means of which the 
law has developed as time goes on. 
Actually, as undecided points of law crop. 
up the judges decide them by reference 
to previous decisions on similar points, 
involving similar principles. They try 
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always to stretch back into the past in 
order to find out what the law always 
has been though not actually declared. 
This body of unwritten law as inter- 
preted and extended by the decisions of 
the judges is called ‘“‘ccommon law.” 
The expression is used in contradis- 
tinction to equity, although since 1873 
both law and equity have been adminis- 
tered in the same Courts. (See Equity.) 

COMMONS.—A common is_ the 
waste land of one of the manors into 
which the greater part of England used 
to be divided. In 1925 Parliament 
enacted that all the members of the 
public should have the right to use 
commons for purposes of air and exer- 
cise, but at the same time prohibited 
the unauthorized driving of cars or carts 
over them and the parking of cars 
except within 15 feet of the road. The 
prohibition also extends to camping and 
the lighting of fires. Before 1925 the 
law, though seldom enforced, was that 
only those persons who had rights of 
common over the land in question 
might use it. There were several different 
kinds of rights of common and they 
varied from manor to manor; the most 
usual was common of pasturage or the 
right to turn out on to the common as 
many cattle and horses as the common- 
er’s land could support during the winter 
months. Other rights of common are 
estovers—the right to cut wood for 
fencing or burning, and turbary—the 
right to cut turf. 

The right of common is annexed not 
to a particular person but to a particular 
piece of land, be it farm, house or field. 
As a result of this identification of the 
right with the land, it will pass to whom- 
soever is the owner or occupier of the 
land for the time being, but it can only 
be claimed by .him so long as he is 
Owner or occupier, and then only to 
satisfy the needs of the particular piece 
of land to which it is annexed. Thus a 
common of pasturage is confined to 
cattle levant et couchant on the land, 
that is, cattle which can be supported 
throughout the winter on the common- 
ers land. Common of turbary and 
common of estovers are also limited to 
the amount of wood or turf necessary 
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for the commoner’s house or fields, and 
he has no legal right to cut either for 
sale or even to cut them for use in 
another house of his own to which the 
right of common does not attach. 

COMMONS, HOUSE OF.—The 
House of Commons is the supreme 
legislative power, subject only to the 
tight of the House of Lords to suspend 
the passing of any non-money bill for 
one year. Money bills when passed by 
the House of Commons go straight to 
the King for royal assent—this is since 
1911, after a deadlock had been created 
by the House of Lords throwing out 
Mr. Lloyd George’s Budget. 

The House of Commons consists of 
625 members under the Representation 
of the People Act, 1948, this being a 
reduction from the 640 of the 1945 
General Election. Subject to adjourn- 
ments and recesses (intervals between 
the sessions), it sits for 5 years, unless or 
until before the lapse of that period it 
is dissolved by the King on the advice 
of the Prime Minister. Each session is 
opened and closed by the King, who 
makes a speech respectively forecasting 
or reviewing the Government’s activities. 

The House has complete jurisdiction 
over anything that goes on within its 
walls, and governs its own procedure by 
its Standing Orders. The sittings are 
presided over by the Speaker or, in his’ 
absence, by the Chairman of Ways and 
Means who, in his turn, has a deputy. 
These officers are elected on the 
assembling of each new Parliament, the 
Speaker being nearly always re-elected. 

Government and Opposition members 
sit on the right and left of the Speaker 
respectively. Members are not allotted 
particular seats, except that the front 
bench immediately on the Speaker’s 
right (called the Treasury Benth) is 
reserved for Ministers, with the Oppo- . 
sition leaders directly facing them. 

The House sits from Monday to 
Friday; it usually rises about 11 p.m. 
but occasionally sits all night. Prayers 
are first read, followed by questions 
asked of Ministers by private members. 
Any member can ask a Minister material 
questions if he gives notice of the 
question. If he wants an oral reply he 
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must say so, aS many questions are 
answered in writing. After question time 
the House proceeds to the business of 
the day, which is settled by the Leader 
of the House, who is often, but not 
always, the Prime Minister. 

Government bills are introduced by 
the Minister in charge, whose depart- 
. ment is responsible for their drafting. 
Avbill is first formally read. A discussion 
of its principles takes place on the 
second reading. It then goes to com- 
mittee, where it is amended. It then comes 
up for a final reading. No bill may 
be introduced twice during a session. 

The national Budget is introduced by 
the Chancellor of the Exchequer each 
April and is always considered by a 
committee of the whole House. In 
addition to Government bills, private 
members acquire by ballot the right to 
introduce bills. During the war and early 
post-war years very little time has been 
allotted for private bills. 

The voting is done by members 
walking into the ‘‘Aye” and “No” 
lobbies, two tellers being appointed by 
each side. They report the result to the 
Speaker. Members who are not actually 
sitting in the House are allowed to vote, 
and a bell is rung to warn them of a 
division. 

Members speak when called upon, 
those desiring to do so giving their 
names to their Party Whips, who are 
responsible for the management of each 
Party in the House. No member may 
speak twice in a debate, except that the 
opener has a right of reply. 

Speeches of members are controlled 
by the following rules of procedure: 

(i) Reading of speeches is for- 
bidden. 

(ii) The King’s name must not be 
used disrespectfully or in an 
attempt to influence a debate. 

(iii) No references to debates in 
the House of Lords are 
allowed. When referred to, that 
House is spoken of as “another 
place.” ; 

(iv) Referring to members by name 
is forbidden. 

Ministers are addressed by the office 
they hold and private members as the 
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Honourable member for so-and-so; if of 
military rank, as the Honourable and 
Gallant member. 

Members refusing to obey the rulings 
of the Speaker or otherwise behaving 
improperly may be “named” by him. It 
is then put to the vote of the House 
whether they be suspended; if it is 
carried, such suspension may last for 
any time up to the end of the session. 
Members are not allowed to read while 
sitting in the House. 

The Speaker can always adjourn the 
House if, owing to chaos, business can- 
not be carried on, and must do so at the 
request of a member, if less than 40 
members are present. If less than 40 are 
found to be present after 4 o’clock and 
not between 8.15 and 9.15 p.m. (dinner 
time) the House is adjourned for the day. 
The House is then said to be “counted 
out.” 

Complete freedom of speech is allowed 
in the House of Commons; no slander 
action can be brought in respect of 
words uttered in a speech there. (See 
CHILTERN NQUNDREDS ; MEMBERS OF 
PARLIAMENT.) 

COMPANIES.—To the average lay- 
man a company almost always means a 
limited company incorporated under the 
Companies Acts, but this notion is 
rather too vague and requires amplifica- 
tion. Where the liability of members of 
a company is limited to the amount, 
if any, unpaid on their shares it is called 
in law “ta company limited by shares” 
and styled X.Y. Ltd., the word Limited 
being an essential part of the name. 
A “company limited by guarantee’ 
means a company in which the liability 
of members is limited to such sum as 
the members undertake to find towards 
the assets in the event of the company 
being wound up. An unlimited company 
is one in which the members are liable 
without limit for all its debts. 

Company’s Powers Limited.—A com- 
pany is in law a corporate body, that 
is, an artificial person created by the 
law. It can sue and be sued in its own 
name, but it has not the full legal 
capacity of a private person because a 
company is brought into existence for 
certain stated objects. So long as it 
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acts within its powers (intra vires) the 
Court will not interfere, but if it should 
act beyond those powers (ultra vires) 
the consequences may be serious for 
the company and its directors and 
shareholders. Thus a company which 
has been formed for the purpose of 
selling boots could not also sell motor 
cars, unless those forming it had pro- 
vided that it should have power to do 
both these things. If it tried to sell cars 
without having power to do so the act 
would be beyond its powers and of no 
legal effect. 

The persons who are forming a com- 
pany are required to state beforehand 
in writing what its objects are in a 
document called the Memorandum of 
Association, and this document is filed 
in a public register with the Registrar 
of Companies, where anybody interested 
in the company may see it and so find 
out what the powers of the company 
are. It does not follow that a company 
can never change its objects or powers, 
but this can only be done by following 
the provisions of the Companies Act and 
obtaining the sanction therein prescribed. 

Advantages of a Company.—There 
are both advantages and disadvantages 
to be derived from turning a business 
which has been carried on by a partner- 
ship or a private individual into a limited 
company. The first advantage of a com- 
pany, namely, that the liability of the 
shareholders is limited, has already been 
noticed. Again, a company makes it 
more easy for one of the proprietors 
who wishes to retire from active manage- 
ment to do so while yet retaining an 
interest, and without being liable for 
its debts. A company also enables new 
money to be put into the business by 
shareholders who allow the directors to 
carry on the business without demanding 
a share in its administration, and em- 
ployees may also be enabled to acquire 
a financial interest without their having 
any control of the management. 

Disadvantages of Companies.—The 
disadvantages of a company are that 
certain expenses are involved in its 
flotation. Further, the income received by 
a shareholder as dividends is not earned 
income for the purposes of income tax, 
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and therefore the shareholder will not 
be entitled to claim the earned income 
allowance on it. In the case of some 
private companies where the directors 
hold all the shares, this difficulty may be 
overcome by paying out the profits in 
the form of directors’ fees instead of as 
dividends, and they will then be regarded 
as earned income. Another disadvantage 
of a company is that the law requires 
that it should make public a large 
amount of information relating to its 
accounts and the carrying on Of its 
business, and this may be considered 
undesirable as giving an advantage to 
trade competitors. 

Private and Public Companies.— 
‘There ‘are two kinds of company, 
private and public. A private company 
is one : 

1. Whose members, excluding em- 
ployees in profit-sharing schemes, 
are not more than 50 in number. 

2. Which does not offer its shares or 
debentures for subscription to the 
public. 

3. Which restricts the right to transfer 
its shares. 

Any other company is a public com- 
pany even though it does not in fact 
make an offer of its shares to the public, 
but in practice a public company nearly 
always invites the public to subscribe 
for its shares and debentures. The control 
exercised over the two kinds of: com- 
pany differs also. Strict statutory obliga- 
tions regarding accounts and annual 
returns apply to public companies, 
whereas private companies (with some 
exceptions) need not reveal their accounts 
and their. affairs, generally speaking, can 
be kept secret. 

A private company is frequently 
nothing more nor less than a kind of 
family concern, usually the result of the 
conversion into a company of some 
private business, and provision is often 
made to prevent anyone but a member 
of the family holding the shares. Private 
companies are sometimes used in order 
to reduce death duties. 

How to form a Company.—The first 
step in the formation of a company is to 
decide whether a public or private com- 
pany is best suited to the purposes in 
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view. The preliminary steps will be 
carried out by persons called promoters. 
The formalities necessary to form a 
private company are comparatively 
simple, but in regard to public com- 
panies they are complicated and can only 
be undertaken with professional assist- 
ance. Although preliminary steps vary 
in different cases, they usually include 
securing expert reports, or the valuation 
of any business which it is proposed the 
company should purchase and carry on; 
negotiating the purchase price with the 
persons who at present own the business; 
and ascertaining the amount of money 
which will be required to buy and carry 
on the business, including the purchase 
price, working capital, preliminary ex- 
penses of forming the company (govern- 
ment duty, printing, professional ac- 
counts, lawyers’ fees, etc.) and reserves. 
When all these matters have been 
arranged the promoters are ready to 
take the final step of bringing the 
company into existence by registering 
certain documents at the office of the 
Registrar of Companies in London or 
Edinburgh, when on the payment of 
certain fees a certificate of incorporation 
will be given, and the new legal person 
will be brought into existence. 
Memorandum nd  Articles.—The 
documents which have to be registered 
are the Memorandum of Association 
(q.v.) and Articles of Association (q.v.). 
The Memorandum is by far the most 
important document relating to the 
company because in it are set out the 
things which the company is to have 
power to do. The Articles control the 
internal management of the company 
and deal with such matters as voting 
rights of various classes of shares and 
the powers of directors. It is common to 
adopt the statutory model form of 
articles known as Table A. 
Commencement of Business.—A 
company is not entitled to start carrying 
on its business as soon as it is brought 
into existence unless it is a private 
company. Every public company must 
first obtain from the Registrar of Com- 
panies a certificate entitling it to do so. 
This will not be granted until shares 
payable in cash up to the amount of 
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the minimum subscription (q.v.) (i.e. the 
lowest amount which it is necessary to 
receive from the public before the 
company can hope to carry on its 
business successfully) have been applied 
for, and every director has paid on every 
share which he holds, and for which he 
is liable to pay on cash the same amount 
as members of the public are required to 
pay at the time the shares are applied for, 
and also at the time when they are allotted. 

While any seven persons (or two in the 
case of a private company) may form a 
company, there are certain limits to the 
numbers of persons who can carry on 
business without forming themselves 
into a company as a separate legal 
person. Not more than 20 persons can 
carry on business as partners and the 
limit is 10 in the case of companies 
engaged in banking. (See DEBENTURES; 
DIRECTORS}; DIVIDENDS; MEETINGS; 
MEMORANDUM OF ASSOCIATION; NAME 
(ComMPANY); PROSPECTUS; SHARES; 
WINDING-UP.) 

COMPANIES ACT.—The law re- 
lating to companies is contained in the 
Companies Act, 1948, which (with certain 
minor exceptions) repeals previous Com- 
panies Acts, comprising over 450 sections 
and 17 schedules. 

In addition, there are special statutory 
rules regarding the winding-up of com- 
panies. In the space here available it is 
not possible to refer in detail to this Act, 
except to say that it is designed to cover 
the entire creation, management and 
dissolution of companies, and to protect 
the members and. the public against 
oppressive or fraudulent trading. One of 
the chief changes introduced into com- 
pany law by the 1947 Act (now almost 
entirely repealed) is the provision that 
no person shall be capable of being 
appointed a director of a company if at 
the time of his appointment he has 
attained the age of seventy and that a 
director in office must resign at the 
conclusion of the Annual General 
Meeting of the company next after he 
attains seventy. Heavy penalties for 
contravention are imposed—£5 fine for 
every day the default continues—but 
there are several statutory restrictions 
and in certain cases a director, if the 
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company in general meeting approves, 
may be re-appointed if over 70. The Act 
creates a large number of new offences, 
many of which are punishable by fines 
of £500 and imprisonment. 

COMPANIES (SCOTS LAW).—The 
Law of Companies in Scotland is in 
most respects the same as in England. 
Registration of all documents required 
to be lodged with the Registrar of 
Companies is made in Edinburgh at the 
office of the Registrar there and not in 
London. (See COMPANIES; DEBENTURES; 
LIEN.) 

COMPANY PROMOTER.—Until a 
company has been registered it has 
no legal personality—i.e. cannot enter 
into any contracts, or acquire any rights 
or liabilities. It is therefore necessary 
that there should be some persons who 
will carry out the many preliminary acts, 
such as the preparation of the Memoran- 
dum and Articles of Association and 
the arrangements necessary for making 
any public issue of the shares—e.g. the 
preparation of the prospectus. Such 
persons are known as the promoters of 
the company. The law allows them to 
make profit out of the transactions they 
enter into in forming the company, but 
requires that their profit should not be 
secret, but should be disclosed to the 
company, either to a board of directors 
who are independent of the promoters— 
i.e. not their nominees—or to the share- 
holders themselves. 

COMPENSATION.—When _ person 
has been injured, and the Court holds 
that he has been injured through the 
fault of some other person, it will either 
order that person to put the injured one 
back in the position he originally occu- 
pied, or, if that is not possible, to pay 
him some sum by way of compensation. 
It is on this’ basis that damages are 
awarded to the successful litigant. 
Injuries do not necessarily mean injuries 
to the person; thus in libel or slander 
the injuries are to the reputation, and 
there are many cases where a man’s 
property may be injured. For all such 
injuries, if wrongfully occasioned, he is 
entitled to compensation. 

COMPENSATION AUTHORITY.— 
When the licensing justices of a district 
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decide that a licensed house is no longer 
required they cannot themselves take 
away its licence but must refer the matter 
to the Compensation Authority. But in 
the case of an on-licence existing on 
15 August, 1904, in which (i) the 
premises have been ill-conducted; (ii) are 
structurally unsuitable; (iii) the licence- 
holder is unfitted to hold a licence; (iv) a 
renewal of the licence would be void; and 
in the case of a beerhouse licence existing 
before 1 May, 1869, (i) where the holder 
of the licence cannot, on renewal, pro- 
duce satisfactory evidence of good 
character; (ii) the house or an adjacent 
house owned by the licence-holder is of a 
disorderly character; (iii) the holder has 
forfeited a previous licence for mis- 
conduct; or (iv) is not qualified in law to 
hold one, the justices can themselves 
take away the licence. 

Justices also need not refer to the 
Authority new on-licences, i.e. those 
granted after 15 August, 1904, or 
beerhouse licences granted after 1 May, 
1869, and need not refer an off-licence, 
or an on-licence for the sale of wine and 
sweets alone, but can themselves deal 
with such licences. 

The Amount of Compensation payable 
when a Licence is taken away.—This is 
a sum equal to the difference in value 
of the premises licensed and unlicensed 
and including the amount of depreciation 
of trade fixtures arising by reason of the 
refusal to renew the licence. If the 
premises are owned by a brewer and let 
to the tenant as a tied house at less than 
a full rent, the rent payable and the 
profits derived from the sale of liquor on 
the premises form, the basis of valuation 
of the premises licensed. (See MONOPOLY 
VALUE; REDUNDANCY LIST; RENEWAL 
AND TRANSFER OF JUSTICES’ LICENCES.) 

COMPETITIONS.—The winner of a 
competition is entitled to recover the 
prize unless the competition amounted to 
a wagering contract or a lottery. When, 
therefore, the competition involves the 
exercise of skill and does not depend 
upon chance, and when the competitors 
themselves contribute nothing towards 
the prize, there will be no doubt that the 
winner can recover his prize; but when 
chance plays a part or the competitors 
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contribute, there may be a possibility 
that the competition is a wagering con- 
tract and unenforceable. In a newspaper 
competition a condition that the editor’s 
decision shall be final is binding, and 
his decision can be attacked only on the 
grounds that it was given fraudulently 
or was not given at all. 
COMPOSITION.—A composition is 
an arrangement under which the 
creditors of a debtor agree to accept so 
much in the £ of their debts, usually as 
an alternative to making the debtor 
bankrupt. A composition is frequently 
proposed by the debtor at the first 
meeting of the creditors held after the 
making of the receiving order or at a 
later meeting after the adjudication order 
has been made. (See BANKRUPTCY; 
DEED OF ARRANGEMENT.) 
COMPOUNDING A FELONY.—If 
a felony has been committed anyone 
who was injured by it, but who neverthe- 
less agrees with the felon that he will not 
prosecute him, is said to compound a 
felony. A familiar example of this is an 
agreement by a person from whom goods 
have been stolen to take them back from 
the thief or receiver without asking any 
questions. Compounding a felony is a 
criminal offence and renders the offender 
liable to imprisonment. If he receives 
money from the felon in consideration of 
not prosecuting, the offence, of course, 
becomes more serious. 
CONCEALMENT OF BIRTH.—The 
birth of every child must be registered 
whether it is born alive or dead. When a 
child is born dead, or dies immediately, 
it is a serious crime to attempt to conceal 
the birth by failing to register it. When 
a dead child is born so far developed 
that it would have had a reasonable 
chance of surviving if it had been born 
alive, it must be registered as still-born. 
A woman who tries to dispose secretly 
of a living child and so causes its death 
is guilty of murder or infanticide; and if 
the child died before she got rid of it she 
can also be sent to prison for conceal- 
ment of the birth. Where a child survives, 
failure to register its birth is not so 
serious and only involves a fine.* Regis- 
tration must be made at the local 
registry of births and deaths. No fee is 





125 


CONDITION OF SALE 


required. Where a still-birth is registered, 
there must be a certificate by a doctor or 
midwife or else a declaration that none 
was present. 

CONDITION.—A condition is a 
promise made by one party to a contract, 
either set out in the contract or implied 
by law, which is considered to be so vital 
to the contract that, if it is not fulfilled, 
the other party is entitled to treat the 
contract as never having been made and 
to refuse to carry out his part of the 
bargain. It is distinguished from a 
warranty (q.v.), which is a term in a 
contract not of so great importance to 
the parties. If a warranty is broken by 
one of the parties, the other cannot 
refuse to carry out his side of the bargain 
but he may sue the other party for the 
damages which have been caused to him 
through the warranty being broken. 
Where a condition has been broken, the 
person who is entitled to treat the con- 
tract as at an end need not do so unless he 
wishes but instead may fulfil his part of 
the bargain and claim damages. If he 
does this he is said to be treating the 
condition as a warranty. Whether a term 
is a condition or a warranty will depend 
entirely on the importance which the 
parties attach to it in their contract. It 
does not matter how they describe the 
term in the contract itself. They may set 
it out in the contract and describe it as a 
warranty and yet the Court may come 
to the conclusion that it is in reality 
a condition. 

CONDITIONAL DISCHARGE.—An 
order for conditional discharge may be 
made when a person is convicted of an 
offence and the Court is of opinion, 
having regard to the circumstances and 
to the character of the offender, that it is 
inexpedient to inflict punishment or make 
a probation order. The offender is dis- 
charged subject to the condition that he 
commits no offence during the period 
specified in the order, which period must 
not exceed twelve months from the date 
of the order. If the offender breaks the 
condition of his discharge he may be 
summoned and dealt with for the 
original offence. (See CRIMINAL JUSTICE 
Act, 1948.) 

CONDITION OF SALE.—On a sale 
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of land by auction the seller, or “vendor,” 
must set out in detail the terms subject to 
which the land is offered for sale. In 
particular, he must be careful to disclose 
any matters in relation to the “title,” 
that is to say, the history, of the property, 
which might affect an intending pur- 
chaser in deciding whether or not to bid 
for the same. The conditions of sale are 
printed in one document with the “‘partic- 
ulars of sale,” which describe the pro- 
perty, and this document forms the 
contract of sale. After having bought, 
the purchaser signs a copy, which he 
hands to the auctioneer and pays a 
deposit on the purchase price. In return 
he receives another copy signed and 
receipted by the auctioneer as agent for 
the vendor. If subsequently it is proved 
that the conditions of sale were incom- 
plete, or inaccurate in any material 
respect, the purchaser may have a right 
to rescind the contract, that is, refuse to 
go on with the sale, or to claim damages, 
or both. (See SALEz oF LAND.) 

CONDONATION.—This means the 
forgiveness of an offence and the rein- 
statement of the offender: In practice it 
is confined to matrimonial offences and 
is constantly referred to in divorce cases. 
Condonation is a good answer to pro- 
ceedings for a divorce or judicial separa- 
tion; but for it to be of value the injured 
party must have had full knowledge of 
all the circumstances at the time when 
he or she condoned the matrimonial 
offence. Obviously a person cannot con- 
done what he does not know. On the 
other hand, condonement is regarded as 
being dependent upon the offending 
party not repeating the offence, and the 
repetition of a matrimonial offence will 
revive any previous offence although con- 
doned. Nor is it necessary that the second 
offence should be of the same kind. Thus 
adultery may revive a previous desertion 
or cruelty. 

CONDUCT MONEY.—When a sub- 
pena is served upon a witness, the 
witness should be given by the person 
who serves it a sum of money sufficient to 
pay for his travelling and _ other 
expenses necessary to reach the Court at 
which he is to give evidence. This is 
called conduct money. A subpeena is not 


. tendered with it. 
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properly served unless conduct money is 
(See SUBPCENA.) 

CONFERENCE.—A conference is a 
meeting at which a solicitor, either with 
or without his client, attends to confer 
with a barrister. Conferences usually 
take place at the barrister’s chambers, 
but in an emergency are held elsewhere; 
indeed, sometimes they take place in the 
precincts of the Court itself. (See 
CONSULTATION.) 

CONFESSIONAL.—Text writers on 
the law of evidence differ on the question 
whether or not a clergyman can be 
forced to reveal in Court statements 
made to him under the seal of confession. 
One judge decided that such statements 
were not privileged, but others have 
expressed the opposite view. In modern 
times the question has not come before 
the Courts for decision, the authorities 
referred to being over a century old, but 
it is submitted that at the present time 
no judge would be at all likely to order 
a priest to break the seal of the con- 
fessional. 

CONFESSION AND AVOIDANCE. 
—This expression is used in connection 
with legal pleadings, that is to say, the 
statements made by the parties to an 
action setting out their respective cases. 
When the one charged admits what is 
alleged against him, but sets up some new 
matter in order to deprive it of its legal 
effect, he is said to “confess and avoid.” 
(See PLEADINGS.) 

CONFESSIONS. — English law 
examines very closely evidence of a 
confession by a prisoner. Before a 
confession can be received in evidence 
the prosecution must prove that it was 
a free and voluntary one, that is to say, 
that it was not made from fear, or 
induced by a promise of favour. The use 
of physical violence, of course, renders a 
confession procured by it quite inadmis- 
sible, and so does any threat or promise 
held out by any person having power to 
influence the proceedings in respect of 
which the confession is made. Indeed, so 
strict is the law in its protection of 
prisoners, that once\a threat or promise 
has been made, any confession by the 
prisoner thereafter is inadmissible unless 
it be shewn that the effect of the threat or 
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promise has been completely removed 
from his or her mind. 

In order to ensure that statements 
made by prisoners on their arrest are 
legally admissible in evidence, it has been 
judicially laid down that a police officer, 
on formally charging a prisoner, should 
use to him the following form of words, 
“Do you wish to say anything in answer 
to the charge? You need not say any- 
thing if you do not wish, but if you do 
say anything it will be taken down and 
may be used in evidence.”’ 

CONFIRMATION OF JUSTICES’ 
LICENCE.—AIl new justices’ licences 
for the sale of intoxicating liquor, 
whether on or off the premises, all 
provisional grants of such licences, all 
ordinary removals and _ provisional 
ordinary removals will require confirma- 
tion after being granted by the local 
justices. The Confirming Authority is the 
Quarter Sessions who must delegate their 
power to a committee appointed by them. 
In boroughs the Confirming Authority is 
the whole body of borough justices; but 
if there are less than ten such justices 
then the Authority is a joint committee 
of three borough and three county 
justices. 

The procedure before the Authority is 
really a re-hearing of the application, but 
licences may not be granted to persons 
other than the original grantee. Only 
those who opposed the grant before the 
licensing justices can oppose on con- 
firmation. The application for con- 
firmation cannot be heard till twenty-one 
days at least have expired since the 
grant of the licence. 

CONFLICT OF LAWS.—It some- 
times happens that a case which comes 
before an English Court has a certain 
foreign element in it; as, for example, 
where one or both of the parties are 
foreigners, or the case has to do with 
some transaction carried out, or wrong 
done, in a foreign country. In such a case 
the judge has to answer two, and some- 
times three, questions, namely: 

1. Is the case one which the English 
Courts, according to English law, have 
the right to try? 

2. If so, which country’s laws are to be 
referred to in deciding the case? And, in 
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cases where a foreign Court has already 
given a judgment on the matter: 

3. Had the Court which gave judg- 
ment the right, according to English law, 
to do so? 

Such a state of affairs is said to give 
rise to a “conflict of laws,”’ and the rules 
by which a judge in such a case comes to 
a decision together make up the body 
of law known as Private International 
Law. The reason for the word ‘“‘Private’’ 
in this name is to distinguish this body 
of law from Public International Law 
(usually called simply International law), 
which deals largely with the relations 
between foreign states (through their 
governments) rather than those. between 
individuals of different nationalities. 

Six Main Principles.—There are six 
main principles which guide the English 
Courts when considering questions of 
Private International Law, namely : 

1. Any right which has been duly 
acquired under the law of any civilized 
country is recognized in the English 
Courts. 

2. A right which is recognized under 
[1] (above) will not be enforced if: 

(a) it runs counter to any Act passed 
by Parliament in which it is stated 
that it is to have effect outside Eng- 
land, or (6) it is inconsistent with the 
principles of English law, or (c) it 
involves interfering with the autho- 

_ tity of a foreign state within its 

own borders. 

3. The Courts of any country may 
only deal with those matters on which 
they can give an effective judgment, and 
the country whose Courts can give the 
most effective judgment has the right 
to hear the case. 

4. The Courts of any country have 
jurisdiction over any person who volun-- 
tarily submits to their jurisdiction. 

5. When a right under foreign law is: 
recognized by the English Courts, the 
effects of that right must be decided. 
according to the law of the country 
where the right was acquired. | 

6. When persons have entered into a 
transaction with the intention that it 
shall be governed by the law of a parti- 
cular country, then the legal effect of 
that transaction must be decided in 
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accordance with the law which they 
agreed should be binding. 

These are the general principles, 
though there are numerous detailed 
rules which have grown up around them. 
(See INTERNATIONAL LAW.) 

CONJUGAL RIGHTS.—If one 
spouse deserts the other the deserted 
party may, if so minded, bring a suit for 
the restitution of conjugal rights. At one 
time such a petition might lead to attach- 
ment if the spouse ordered to return to 
his partner failed to do so, but now the 
decree has little effect except that after 
it has been made the Court may order 
the husband to make periodical pay- 
ments to his wife. If the decree to return 
to the deserted spouse is not obeyed a 
petition for judicial separation may be 
presented. : 

CONNIVANCE.—Where in a matri- 
monial cause the petitioner (i.e. the 
complaining party) is shown to have 
been aware of the offence committed by 
the other spouse but has shut his eyes to 
it and failed to take any steps to prevent 
the offence he is said to have connived it. 
Where a divorce petition is brought on 
the ground of adultery the Court must be 
satisfied before granting a decree that 
the petitioner has not been guilty of 
connivance. 

CONSENT, AGE OF.—If a man is 
accused of committing a sexual offence 
against a girl under sixteen or of en- 
ticing her away from her parents, it is no 
defence for him to say that she consented 
to the act. The law does not regard a girl 
as competent to have a will of her own in 
these matters until she has reached the 
age of sixteen. Hence sixteen is known as 
the age of consent. 

Moreover, even if she is above that 
age her consent is no defence for the man 
if he obtained it by deceiving her as to 
the nature of the act. It is a valid defence 
for a man under 23 charged with an 
offence against a girl under 16 to show 
that he had reasonable cause to believe 
she was over 16. 

CONSIDERATION.—It is a principle 
of English law that unless an agreement 
is made under seal (see Deeps) it is not a 
valid contract or enforceable in law 
unless each of the parties to the contract 
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receives a benefit in return for the 
promise he makes. 

A promise in return for which the 
person making the promise does not 
receive a benefit is called a “‘gratuitous 
promise,” and it creates no rights or 
obligations unless it has been fully 
carried out or “‘executed.”” Thus a mere 
gratuitous promise to pay £100 is not 
enforceable by the person to whom the 
promise is made, unless in return for that 
promise he also promises to confer a 
benefit upon the person who makés the 
promise. Naturally, if the promise to 
pay £100 is followed by the actual 
handing over of the £100, thisisa perfectly 
valid gift and the person who received 
the £100 cannot be compelled to hand it 
back; but until it has been actually 
handed over there is no enforceable 
obligation upon the person who has 
made the promise to do so. 

The benefit which each party to a valid 
contract receives from the contract is 
known in law as “‘consideration,”’ and it 
is an essential of every valid contract 
which is not under seal that there should 
be consideration for the promise made 
by each party to the contract. 

Consideration in law may take many 
forms. It may be a right, profit, interest 
or any other benefit accruing to one 
party, or a forbearance, or loss, or a 
responsibility undertaken by the other. 
It must be noticed that the consideration 
must be between the parties to the con- 
tract and the consideration must be of 
some legal value. It is not necessary that 
it should be of an equivalent value 
compared with the promise, but it must 
have some value which is clearly measur- 
able. 

The consideration need not be money 
or goods: it may be the doing of an act or 
the forbearance to do something. It must 
be a present consideration. If A has 
performed a great service for B, such as 
saving his life, and B promises to give A 
a sum of money for having done so, 
nevertheless A cannot enforce the pro- 
mise if B fails to pay over the money 
because the consideration is past. 
Naturally, once the money has been paid 
over it is a valid gift, but until it is paid 
over it is a mere unenforceable promise, 
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for the law takes no account of past 
benefits. (See CONTRACT.) 

CONSISTORY COURT.—A _ Con- 
sistory Court is the Ecclesiastical Court 
of a diocese for the trial of ecclesiastical 
causes in the diocese. The Chancellor of 
the diocese is the judge, holding office 
for life. In some cases, the Bishop is 
entitled to take a matter out of the hands 
of the Chancellor, and himself act as 
judge. A Surrogate may be apponted by 
the Chancellor as his substitute. The 
Court can try ecclesiastical offences 
under the Clergy Discipline Act, 1892, 
and hear petitions for faculties. For the 
trial of the above-mentioned offences, a 
body of five ‘“‘assessors’’ may be required 
by either party to act in much the same 
capacity as a jury in any ordinary civil 
Court. Appeal lies in such cases to the 
Provincial Court, but frequently they are 
sent by the Bishop directly to the Pro- 
vincial Court before they have time to 
come on for hearing in the Consistory 
Court. (See CHURCH OF ENGLAND; 
DIocEsE; PROVINCIAL Court.) 

CONSOLIDATION OF ACTIONS. 
’ —Where two separate actions are 
brought which concern the same matter 
and arise out of the same set of circum- 
stances, the Court may order them to be 
tried at the same time, that is, to be 
consolidated. This is an obvious saving 
of time and money, for if the actions 
were not consolidated, the same evidence 
would have to be called and the same 
legal points considered on two separate 
occasions. 

CONSOLIDATION OF MORT- 
GAGES.—This is a right which is given 
by equity to a mortgagee of land who 
holds more than one mortgage on 
different properties from the same 
mortgagor. It enables him to refuse to 
permit the mortgagor to redeem (by 
repaying the money borrowed) one of 
the mortgages unless, at the same time, 
he redeems the other or others. 

The right to consolidate is confined to 
cases where the mortgages were all made 
by the same person, but it is not neces- 
sary that they should all have been made 
to the same person or should not have 
changed hands since then. The cardinal 
rule for all questions of consolidation 
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has been thus stated by the House of 
Lords: “‘Consolidation is only allowed 
if, at the date when redemption is 
sought, all the mortgages, having 
originally been made by one person, are 
vested in one person and all the equities 
(of redemption) in one person, or if, after 
these two things have once happened, 
the equities of redemption have become 
separated.” 

The right to consolidate cannot now 
be asserted unless it is expressly men- 
tioned in at least one of the mortgages 
concerned; it need not, however, be 
mentioned in them all. (See MORTGAGE.) 

CONSPIRACY.—If two or more 
persons agree together to do an act which 
is unlawful or to do a lawful act by un- 
lawful means, such an agreement con- 
stitutes the offence of conspiracy in the 
eyes of the criminal law. The essence of 
the offence is the conspiring or agreeing 
together to do some unlawful act, or to 
do a lawful act by unlawful means, and 
the offence is still committed even if no 
actual step is taken in furtherance of the 
agreement, or, as the law says, even if the 
conspiracy is not ‘‘evidenced by an 
overt act.” 

The offence cannot exist without the 
agreement together of two or more 
persons, and so a husband and wife, 
without the addition of any other person, 
cannot be charged with conspiracy, 
because the law regards them as one 
person. If two persons are charged with 
conspiring together they must both be 
convicted or both acquitted. One may 
be convicted and one acquitted, how- 
ever, if they are charged with conspiring 
with other persons unknown, and the 
jury find that one prisoner did conspire 
with a person unknown. 

Conspiracy is what is called an “‘indict- 
able misdemeanour,”’ that is to say, it is 
an offence which is triable only by a jury 
and not by a magistrate. This is so even 
if the conspiracy was to commit an 
offence which is triable by a magistrate. 

The most serious kind of criminal 
conspiracy iS a conspiracy to murder or 
to incite to murder, and persons who 
are found guilty of such an offence 
are liable to be sentenced to imprison- 
ment for ten years. For other conspiracies 
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the maximum sentence is two years’ 
imprisonment. 

It is important to observe that persons 
may be charged with the offence of 
conspiracy even if the act, which they 
agreed together to do, would not have 
been an offence if done by an individual. 
The facts of an interesting case will make 
this clear. A woman was charged with 
conspiring with other persons to ad- 
minister drugs to heiself with intent to 
procure abortion, she believing that she 
was pregnant. In actual fact she was not 
pregnant and therefore could not have 
been charged with attempting herself to 
procure abortion, yet she was rightly 
charged for conspiring with others to 
commit the offence, the conspiracy itself 
being the unlawful act. 

Conspiracy may also be a ground for 
bringing an action for damages in the 
civil Courts. 

CONSTABLE.—Any member of the 
police force below the rank of sergeant is 
a police constable. He is required to 
be of certain standards of education and 
physique. He is not sworn in to service 
for any definite period> 

Any branch of the force may be 
supplemented, if necessary, by con- 
stables from another branch. In addition, 
ordinary citizens of respectable character 
may be sworn in as special constables in 
emergencies, and a reserve of special 
constables can be maintained perman- 
ently in any district. When on duty they 
have the same powers as ordinary 
constables. Whether he has a warrant or 
not, a constable may arrest anyone 
actually committing or suspected of 
committing a felony. He may also arrest 
anyone whom he reasonably suspects of 
being about to do so, or anyone ob- 
structing him in his duty. There are 
certain other offences also for which he 
can arrest without a warrant, but he 
must state that he is a police constable 
and name the offence. He can search a 
house if he has a search warrant. 

CONSTRUCTION OF DOCU- 
MENTS.—When documents have to be 
considered in Courts of Law disputes 
frequently arise as to what they mean. 
In order to decide these disputes there 
are certain recognized rules of con- 
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struction. 
MENTS.) 

CONSULTATION. —A_ meeting 
between two or more barristers to 
consult in regard to a case is called a 
“consultation.” At a consultation the 
solicitor who is instructing the barristers 
attends and in some cases he is accom- 
panied by his client. A consultation 
usually takes place at the chambers of 
the senior barrister concerned. (See 
CONFERENCE.) 

CONTEMPT OF COURT.—There 
are many kinds of contempt of court. In 
general, any wilful act or omission 
calculated to impede the proceedings of 
a Court or the carrying out of its orders 
is contempt of court. Any person who 
interrupts proceedings by shouting or 
other noisy conduct is guilty of contempt 
of court. For a man wilfully to keep his 
hat on in Court or to smoke is conduct 
which may amount to contempt. A 
witness who refuses to give evidence or 
to answer any proper question is guilty 
of contempt. 

Contempt may be committed away 
from the Court building itself. Publicly 
commenting on the merits of a case 
before it has been tried and finished, 
attempting to influence witnesses or 
members of the\jury are examples of this. 
Similarly, any interference with an officer 
of the Court in executing a judgment or 
order or any wilful refusal to comply 
with an order amounts to contempt. — 

Contempt of court is punishable with 
a fine and imprisonment. If it is com- 
mitted in the face of the Court, that is to 
say, in the presence of the tribunal, the 
punishment may be inflicted without 
formal enquiry. If it is not committed in 
the face of the Court, or if the Court in 
question is not one having power to 
punish for contempt, the conduct com- 
plained of is investigated by the appro- 
priate Court and an order is then made 
as to the punishment. Magistrates have 
not the power to commit for contempt, 
and a County Court Judge’s powers to do 
so are limited. The High Court has full 
jurisdiction. 

A person is said to be “‘committed”’ or 
“attached” when sent to prison for 
contempt. When he earns his release he 
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is said to have “‘purged his contempt.” 

CONTINGENT REMAINDERS. — 
A remainder was a particular kind of 
estate in land which entitled the person 
to whom it was given (and who was 
called the remainderman) to take the 
land for life or in fee simple at some time 
in the future. Thus a gift of land to A for 
life and then to B gave B a vested 
remainder, i.e. the right to take the land 
when A’s estate, which was called the 
“particular estate,” determined at his 
death. j 

A contingent remainder was opposed 
to a vested remainder and was a gift of a 
future interest, which might or might not 
take effect according to whether the 
condition on which it depended was 
fulfilled. If the gift in the above case had 
been to A for life, and then to B (if he 
was twenty-one), B would have got a 
contingent remainder until he reached 
21; for until then it would not be certain 
whether he would be ready to take the 
land when A died. Similarly ‘‘to A for 
life remainder to the heir of B” gave 
a contingent remainder so long as B was 
alive, for until his death it was impossible 
to say who would be his heir. The 
remainder became a vested remainder as 
soon as B reached 21 in the first case or 
died in the latter. Remainders no longer 
exist as a separate class of estate and the 
rules relating to them are now obsolete. 
(See REMAINDERS.) 

CONTRACT.—A contract is the legal 
term which describes an agreement 
between two or more persons whereby 
rights and obligations are created which 
are binding in law. 

Under English law two factors must 
be present in every contract: 

1. An agreement consisting of a 
communicated offer and acceptance 
between the parties to the contract. 

2. Consideration. 

These two factors are technical terms 
which require further examination, and 
wherever they are present there is the 
material for a binding legal contract. 

Offer and Acceptance.—A contract is 
always made by an offer and an accept- 
ance. One of the parties to the contract, 
called the promisor, makes an offer to do 
something, or to refrain from doing 
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something, and the other party to the 
contract, called the promisee, accepts 
that offer. 

Nature of an Offer.—An offer which 
when accepted results in a contract may 
be made in many different ways. Some 
contracts must by law be in writing, but 
a legal contract can be made orally, and 
in everyday life such contracts are 
common incidents. Perhaps the com- 
monest form of offer is that made, not 
by word of mouth or by writing, but by 
conduct or implication. Every time a 
person steps on to an omnibus he is 
accepting the implied offer of the bus 
company to carry him to a destination 
at the price of the fare. 

Communication of an Offer.—It is not 
sufficient that an offer, whether verbal or 
in writing, should be made. It must be 
communicated to the person to whom it 
is made. This would appear to be merely 
common sense, but cases occasionally 
arise where it is a little difficult to 
determine. Supposing, for example, that 
a doctor offered to treat A if A’s brother 
would pay the fee, and A accepted that 
offer without making any enquiry from 
his brother, the brother would not be 
liable for the fee because the offer had 
not been communicated to him. 

Revocation of an Offer.— Until an offer 
has been accepted there can be no con- 
tract, and accordingly the person making 
the offer can withdraw it at any time 
before the acceptance without incurring 
any penalties. Once an acceptance has 
been made, however, if the promisor 
wishes to withdraw his offer, even though 
nothing has been done under the con- 
tract, such withdrawal is a breach of 
contract and renders him liable to what 
penalties the law decrees. 

Lapse of an Offer.—Although as a 
general rule an offer remains open until 
it is either revoked or accepted there are 
certain cases where it may be said to 
lapse. Wherever the offeror dies before 
the acceptance of the offer, it ceases to 
be binding upon his executors—i.e. those 
who take his property after his death— 
while in every case it is safe to say that if 
an offer is not accepted within a reason- 
able time the offer lapses—i.e. can no 
longer be accepted. What is really a 
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reasonable time naturally depends upon 
the nature of the contract. Thus an offer 
to sell perishable foodstuffs would be 
held to have lapsed earlier than an offer 
to sell a house. 

Acceptance.—An offer remains open 
until it is revoked, lapsed or accepted. 
The acceptance turns the offer into a 
contract which creates rights and liabili- 
ties which may be enforced by law. It is 
essential that the acceptance should 
correspond with the terms of the offer. 
If it does not, for example, if the 
acceptor makes his consent conditional 
on some new term, the parties are 
obviously not in accord and no contract 
is created in law. 

The problem as to what is an accept- 
ance generally arises where a contract 
is made..by correspondence. In such a 
case the negotiations may continue 
through many scores of letters, the first 
being generally enquiries, the later letters 
being offers and counter-offers. Whether 
the whole of the correspondence taken 
together will amount to a contract will 
depend on whether it is possible to find 
in the letters a moment at which it is 
clear that the parties have agreed on all 
the terms. If the offeror lays down a 
special stipulation that his offer must be 
accepted at a certain time and place or 
in a certain manner failure to observe 
such stipulations prevents a contract 
from arising. 

Communication of Acceptance.—An 
acceptance, like an offer, dates from the 
moment that it is communicated to the 
offeror. Thus where goods are priced in 
a shop, the acceptance which creates the 
completed contract dates from the 
moment when the customer says, “T’ll 
have that, please,’ or in the case of a 
passenger getting on a bus the acceptance 
and the binding contract date from the 
moment when he steps on to the bus, for 
at that moment he accepts the offer of 
the bus company to carry him for the 
price of his fare. 

Contract by Correspondence. — An 
apparent exception to the rule that the 
acceptance must be communicated to 
the offeror is where the offer has been 
made in various letters. Here if the 
offeror either expressly or impliedly 
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authorizes the other party to accept by 
post, the offer is accepted from the 
moment that the letter of acceptance is 
collected in the pillar box in which it is 
posted. The explanation of this rather 
strange rule is that the offeror is pre- 
sumed to have made the post office his 
agent or servant to receive the acceptance, 
and the communication of the accept- 
ance dates from the moment that the 
letter gets into the hands of the collecting 
postman. The vital importance of this 
rule will be realized when it is rémem- 
bered that an offer can be withdrawn at 
any time before it is accepted, and that 
the withdrawal of an offer dates from 
the time that it actually reaches the 
acceptor. 

Consideration. — Although an offer 
followed by an acceptance generally 
constitutes a contract, this is only so 
because, as a general rule, there is 
present in the contract another element 
known in law as consideration (q.v.). 

It is a principle of English law that if a 
person enters into an agreement which, if 
carried out, will confer a benefit on the 
other party to the agreement, but will 
not confer any benefit upon himself, the 
agreement is not binding, unless it has 
been fully carried out. The name given 
to the benefit to be conferred upon each 
party to an agreement is “‘consideration,”’ 
and the rule is that before a contract 
becomes enforceable each party must 
obtain consideration for the promise that 
he makes. The only exception to this 
tule arises where the agreement is made 
under seal, accompanied by the ceremony 
that is involved in the making of a deed 
(q.v.). 

The consideration must be valuable 
consideration but it need not be equal 
consideration. Thus for a trifling sum a 
person may secure an option to buy 
valuable property within a definitely 
stated time. 

Form of a Contract.—Although most 
contracts in which consideration is 
present are binding whether they are 
made in writing, verbally, or by impli- 
cation, or by a mixture of all these 
methods, there are certain contracts 
which the law says shall not be binding 
unless they are made in a particular 
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form, either under seal, i.e. by deed, or 
in writing. 

Contracts under Seal.—The following 
contracts must be made under seal: (1) 
A gratuitous promise, if it is to be 
binding, for example a promise to pay a 
pension to a former employee should be 
made by deed; (2) A transfer of a 
British ship or of a share in a ship; (3) 
A lease of land for a period of more than 
3 years; (4) A contract entered into by a 
corporation, except for everyday matters 
of small importance, and the contracts of 
companies which relate to the business 
for which the company was formed. 

These special contracts are dealt with 
under Deeps; LEASES; SHIPPING. 

Contracts in Writing.—There are a 
large number of contracts which are not 
enforceable unless they are made in 
writing, and the chief of these are: (1) 
Bills of Exchange; (2) Assignments of 
shares; (3) Marine insurance contracts; 
(4) Promises by executors to pay dam- 
ages out of their own pockets; (5) Pro- 
mises to guarantee the debt or the 
performance of a contract made by 
another person; (6) Agreements made in 
consideration of marriage; (7) A contract 
for the sale of lands or interest in land; 
(8)A contract not to be performed within 
a year; (9) A contract for the sale of 
goods of a value greater than £10, 
except in certain circumstances. 

The rule of English law which requires 
that the above-mentioned contracts shall 
be in writing before they are enforceable 
in a Court of Law is subject to certain 
technical details and exceptions which 
are set out more fully under the title 
WRITTEN CONTRACTS (q.V.). 

Void and Voidable Contracts.—A 
contract which fulfils the requirements of 
offer and acceptance, form and consid- 
eration, which have been dealt with 
above, may yet be unenforceable for a 
number of reasons which require some 
comment. These reasons are (1) in- 
capacity to contract; (2) misrepresenta- 
tion; (3) fraud; (4) duress; (5) illegal 
or immoral consideration. The existence 
of any of these factors if proved will 
make the contract unenforceable, but 
there are also three different ways in 
which a contract may be unenforceable. 
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It may be void, it may be voidable, or it 
may be merely unenforceable in a Court. 

A contract is said to be void when it is 
treated as if it had never been made at all. 
Neither party has the option of treating | 
it as valid, and all the acts which they 
may have done under the contract are 
treated as if they had been done without 
the existence of a contract at all. Ex- 
amples of this are illegal contracts and 
contracts entered into under a vital 
mistake of fact. 

Voidable contracts are contracts which 
one party is entitled to treat either as void 
or as valid at his option. If he decides to 
treat the contract as void, it becomes void 
from the moment that it was made. If he 
elects to treat it as valid, it has all the 
characteristics of a valid contract. Ex- 
amples of this kind of contract are con- 
tracts entered into through misrepre- 
sentation by the other party or by force. 

When a contract is neither void nor 
voidable but merely unenforceable, it 
simply means that neither of the parties 
to the contract can obtain his ‘rights 
through the help of a Court of Law. 
Examples of such contracts are the 
contracts which ought to be in writing 
and are not, and contracts where one of 
the parties has lost his rights through 
lapse of time. 

It is therefore important to discover 
whether the presence of one of the five 


factors mentioned above makes the 
contract void, voidable, or merely 
unenforceable. 


(1) The chief instances of contracts 
being affected by the incapacity of the 
parties entering into them are as follows: 

(a) Alien Enemies.—Whereas in times 
of peace an alien has the same rights of 
entering into, and enforcing, contract as 
a British subject (except that he cannot 
become owner or part owner of a British 
ship), in times of war an enemy subject 
or any person, even if he is a British sub- 
ject, who voluntarily lives in enemy 
territory is an alien enemy and cannot 
enter into a contract with a British 
subject during the continuance of the 
war. Contracts made with an alien 
enemy during war cannot be enforced on 
the return of peace. 

(b) Barristers.—Barristers cannot sue 
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for their fees as such fees are not regarded 
as money due under a contract but as 
voluntary payments. 

(c) Lunatics.—Where a person of 
unsound mind is not capable of under- 
standing what he is doing or signing any 
contract he makes is voidable if the other 
party to the contract knew at the time of 
the infirmity. The lunatic (or his. repre- 
sentative) must prove that the other 
person knew of the insanity. The con- 
tract may be a good contract if it is 
ratified at a later time when the insane 
person is able to understand what he is 
doing. If ‘“‘necessaries” (i.e. food and 
goods suitable to a man’s condition of 
life) are sold to a lunatic he must pay 
for them. 

(d) Drunkards.—If a person enters into 
a contract when he is drunk, under the 
influence of drugs, or in any other 
similar condition it is binding upon him 
unless he can shew that he was so drunk 
that he could not understand the terms 
of the contract, and that the other party 
to the contract was aware of his state. 
In such a case the contract is voidable at 
his option. 

(ec) A married woman can enter into 
contracts as if she were a single woman, 
but when she enters into a contract for 
‘*necessaries’’—a wide term which covers 
all the expenses of a household besides 
costs incurred by a wife in instituting 
divorce proceedings against her husband 
and the cost of medical attention—she is 
presumed to have entered into such 
contract as her husband’s agent, and he 
is liable. This also applies to a reputed 
wife, a mistress who is held out by a man 
as his wife. Where a husband proves 
that he has supplied his wife with 
necessaries suitable to his station of 
life he is not liable unless it is proved 
that he consented before his wife made 
the contract or ratified it after he 
became aware of what she had done. (See 
MARRIED WOMAN.) 

(f) Infants.—Contracts withinfants (i.e. 
persons under 21) may be voidable, but 
they are not always void because in 
many. cases a contract may be ratified 
after the infant reaches 21 years of age. 
Generally speaking an infant can make 
a contract for his own benefit, e.g. 
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entering into employment. (See INFANT.) 

(2) Misrepresentation (a) Where one 
party to a contract during the course of 
negotiations makes to the other party a 
statement which he believes to be true, 
but which is in fact false, and the other 
party enters into the contract on the faith 
of the truth of that statement, such a 
statement is called a misrepresentation, 
and the person to whom it is made is 
entitled to be freed from the contract, in 
certain circumstances, upon finding out 
its falsity. Contracts induced by mis- 
representation are thus voidable. 

(b) Mistake.—Where either both or 
one of the parties to a contract enters 
into it under the influence of a vital 
mistake of fact, the contract is treated as 
if there had never been any real agree- 
ment between the parties at all, and it is 
accordingly void. Not all mistakes of 
fact have this effect, and cases where the 
mistake is only on the part of one of the 
parties to the contract are often con- 
sidered not as mistakes but as innocent 
misrepresentation, and render the con- 
tract not void but voidable. 

(3) Fraud.—Where a party enters into 
a contract as a result of an untrue state- 
ment made by the other party during the 
course of the negotiations, which state- 
ment the other party either knew to be 
false, or made recklessly, not caring 
whether it were true or false, this is said 
to amount to fraud, and entitles the 
injured party not only to repudiate the 
contract but also to recover damages for 
any loss which he has suffered as a result 
of that untrue statement. Such contracts 
are therefore voidable at the option of 
the injured person. 

Where, after a contract has been 
honestly made, one of the parties to it 
indulges in a course of dishonest dealing, 
this also is considered as amounting to 
fraud, and the injured party is entitled 
to put an end to the contract when he 
discovers the dishonesty. (See FRAUD; 
MISREPRESENTATION.) 

(4) Duress and Undue Influence.— 
Where actual physical force or undue in- 
fluence is employed to compel a party to 
enter into a contract, the person so com- 
pelled is entitled to repudiate the contract 
at his option. The contract is accord- 
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ingly voidable. (See Duress; UNDUE 
INFLUENCE.) 

(5) Tegal Contracts.—Where a con- 
tract is made with an illegal object, or 
_ would involve in its performance a 
breach of the law of the land, it is void. 
A contract for an immoral consideration 
cannot be enforced. (See 
CONTRACTS.) 

Limitation Act.— Under the Limitation 
Act, 1938, no action founded on simple 
contract can be brought after the expira- 
tion of six years. If a written acknow- 
ledgement of a debt is given or the 
debtor makes a part payment the six 
years begin from the date of such 
acknowledgement or part payment. 

Liability under a Contract.—Once a 
valid contract has been made it is the 
duty of the parties to the contract to do 
all those things which they have pro- 
mised to do. A man who has promised 
to sell goods must sell the goods that he 
has promised, and if he has promised 
that they shall be of a certain kind or a 
certain quality, he must see that they are 
of that kind or of that quality. Failure to 
comply with the terms of a contract is 
known as a breach of contract and gives 
a cause of action for damages or for 
special liquidated damages if the parties 
have in the contract agreed on the 
penalty to be paid for a breach. This 
often occurs in building contracts where 
the builder fails to complete the work in 
the time stipulated. 

Discharge of a Contract.—There 
are a number of ways in which a contract 
may be discharged, i.e. the obligations 
under the contract put an end to. The 
first is by performance. In most contracts 
made between two persons, both of them 
fulfil the promises that they have made 
and accordingly the matter there ends. 
Thus where A sells goods to B, the 
contract is discharged by performance, 
when ‘A has delivered the goods to B 
and B has paid the price of them to A. 
Where A contracts to do work for B the 
contract is discharged by performance 
when A finishes the work to the satis- 
faction of B, and B pays the promised 
price to A. 

Discharge by Agreement.—Just as 
contractual liabilities may be created by 
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a legally binding agreement, so they may 
be put an end to in the same manner; 
but it is important to notice that an 
agreement discharging a contract must 
comply with the conditions necessary 
for a valid contract. 

Wherever in a contract there is some 
liability left undischarged by both 
parties, then if they decide to release 
each other from the remaining liabilities, 
there is ample consideration for the 
discharge of the contract, since the con- 
sideration offered by each party is a 
forbearance to insist upon the perform- 
ance of the contract. 

Novation of Contracts.—Another 


‘example of discharge of a contract by 


agreement is where A and B at some 
time before a contract is discharged by 
performance agree to cancel it and to 
enter into a new agreement. This is 
called novation. It is not a deviation 
from the original agreement but an 
entirely fresh contract. 

Discharge by Breach of Contract.— 
The other way in which the liabilities 
under a contract may be discharged is 
by breach of the contract. A breach of 
coniract is any failure on the part of 
either party to the contract to fulfil its 
terms, and following the breach the 
other party can exercise his legal rights, 
either to bring an action for damages 
for the breach or by the imposition of 
some other penalty if so agreed before- 
hand. 

If one party to a contract definitely 
refuses to be bound by it at all, the other 
party is discharged from his obligations 
under it. Again, if one party by his own 
fault makes it impossible for the con- 
tract to be performed, the other party 
is discharged from his liabilities under it. 
In certain circumstances a failure on 
the part of one party discharges the other 
from his liabilities under it. It is not 
every failure to perform one of the terms 
of a contract that discharges the other 
party from all his liabilities under it. The 
failure must be of a drastic nature and 
mere non-compliance in some small 
particular will not give rise to a right in 
the other party to consider the contract 
at an end, but will merely give him a 
right to damages for the loss which the 
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failure has occasioned. If it seems likely 
that both the parties intended that the 
term which one of them has failed to 
fulfil should go to the root of the con- 
tract, then the contract is discharged. 
If it seems probable that both the parties 
only intended that a failure to fulfil the 
term should give to the other a right to 
pay a smaller price, or to recover some 
money compensation, then the contract 
is not discharged. 

For example, A agrees to build a wall 
for B and to finish the wall by a certain 
date. If A fails to finish the wall by the 
stated date, but finishes it shortly after, 
then B is not entitled to refuse to allow 
him to finish it or to refuse to pay for it 
merely because A has not fulfilled the 
term as to finishing the wall in time. B is 
only entitled to recover from A such 
damage as he has suffered by reason 
of the delay. 

On the other hand, if A, instead of 
building a brick wall as ordered, were to 
build a wall of concrete slabs, then B 
would be entitled to treat this breach of 
contract as putting an end to his liability 
to pay for the wall at all; and the contract 
would be discharged by reason of A’s 
breach. B would also be allowed to 
recover damages for the harm he had 
suffered by the building of the concrete 
wall instead of the brick wall. 

Those terms in the contract which are 
not regarded as going to the root of the 
contract in this manner are called 
warranties; while those which do go to 
the root of the contract (and which 
entitle the person to consider the con- 
tract at an end if they are not fulfilled) 
are called conditions. But, since the 
theory underlying this distinction is the 
intention of the parties to the contract, 
it is always open to them to decide when 
making the contract whether a particular 
term shall be a condition or a warranty. 
An excellent example of this is continued 
in insurance contracts where the insur- 
ance company nearly always makes it a 
condition of the policy that the insured 
person shall give notice of claims within 
a certain specified time. If the insured 
person fails to give notice of a claim 
within that time, the insurance company 
is discharged from its liability to pay the 
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claim, although in fact the failure to 
give notice of the claim has not pre- 
judiced them in any way at all. This is 
because it is stated in the contract that 
the term shall be a condition and not a 
warranty. (See ASSIGNMENT; CONSIDERA- 
TION; DAMAGES; DEEDS; SALE OF GOODS; 
UNDUE INFLUENCE; WRITTEN CON- 
TRACTS.) 

CONTRACT (SCOTS LAW).—A 
great many of the rules of contract in 
Scots Law are the same as those in 
English Law. The most important dis- 
tinction is that Scots Law does not 
require any consideration in the contract. 
Thus, a promise which a man has given 
may be enforced although the person 
to whom he has given it has not pro- 
mised anything in return. One important 
practical difference this makes is in cases 
where parties are negotiating for the 
sale of property or of goods and the 
seller gives an ‘“‘option’”’ to the buyer, 
i.e. offers to sell to the buyer at a par- 
ticular price and at the same time 
undertakes to keep the offer open for a 
specified period of time. In Scots Law 
the mere undertaking to keep the offer 
open is binding so that during the 
period in question the seller is not 
entitled to sell to anyone else, and the 
buyer for his part can, if he chooses, 
accept the offer and so complete the 
contract of sale. In English Law, how- 
ever, such an undertaking would not be 
binding on the seller unless the buyer 
gave some consideration in return; in 
other words, in English Law the obliga- 
tion to keep the offer open must form 
a separate contract supported by con- 
sideration. It is to be remembered, 
however, that in English Law considera- 
tion is not necessary if the promise or 
obligation is contained in a deed, i.e. 
a written document under seal. 

It is recognized, however, in Scotland 
that it would be unfair to hold a man 
to every promise which he had given 
for which he was to receive nothing, 
and therefore the law will not allow 
such promises to be enforced unless 
they can be proved in a certain way. 
The method of proof must be either by 
producing some written document, in 
which the person making the gratuitous 
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promise has set out the promise in 
writing, or by requiring the person who 
has promised to admit his promise on 
oath. Thus a gratuitous promise made 
orally cannot be easily enforced, and 
one made by a person who has since 
died can only be proved if the person 
has left written evidence of it. 

Persons under 21.—The capacity of 
persons to contract is also slightly 
different in Scotland from what it is in 
England. In Scots Law persons under 
21 are divided into two classes, those 
who are pupils, and those who are 
minors; a boy is a pupil until he is 14 
and a girl until she is 12. Both are 
minors from the end of the period of 
pupillarity until they are 21. 

A pupil cannot in any circumstances 
contract on his or her own behalf. All 
his contracts are made for him by his 
tutor, and in the tutor’s own name (see 
TuTOR AND CuRATOR). The contractual 
powers of a minor are wider. He con- 
tracts on his own behalf although, if he 
has a curator, he must obtain the 
curator’s consent. If he has a curator 
and makes a contract without his con- 
sent, the contract is void. If, however, 
he has no curator, or if he has one and 
obtains his consent, the contract is good. 
All contracts by a minor, with a few 
exceptions, whether he has a curator or 
not, may be disowned by him at any 
time before he reaches 25. Before the 
minor can disown them, however, he 
must show what is called “‘lesion,” that 
is, that the bargain was an unfair one 
and that he has suffered loss. A gift by 
a minor could obviously be disowned 
in this way. 

The minor cannot disown contracts 
even on the grounds of lesion if he 
pretended that he was of full age when 
he entered into the contract and was 
believed by the other party (this being 
the opposite of the rule in England), or 
if he was engaged in business or trade 
and the contract was made for the 
purposes of his business, or if, after he 
became 21, he ratified the contract with 
knowledge of his legal right to disown it. 

The Form of Contract.—The form 
in which a contract has to be expressed 
_ differs in some cases in Scots Law. 


U.HL.—E* _ 137 


CONTRACT (SCOTS LAW) 


There is no document in Scots Law 
executed by a private person with a seal 
as is the deed in English Law. The 
most formal document in Scots Law is 
known as a probative writ, that is, a 
document which is either attested (see 
ATTESTATION [Scots LAw]) or holo- 
graph (see HoLtoGrapH [Scots Law)). 
Probative writs of this kind are re- 
quired only for certain purposes, e.g. 
contracts relating to land, except leases 
for not more than a year; contracts of 
service for more than a year; or con- 
tracts for cautionary obligations, i.e. 
guarantees. For all ordinary business 
transactions these formalities are not 
necessary. 

Where a transaction of the above kind 
has not been entered into by a probative 
writ the contract may nevertheless be 
enforceable if one or other of the parties 
bas done something on the strength of 
the contract, such as altering his position 
or incurring expense. When this has 
happened the other party will be bound 
and cannot rely on the absence of the 
proper document. This doctrine is known 
as rei interventus and is similar to the 
English doctrine of part performance. 
Thus, if A and B agree in a written 
document which is not probative that A 
should grant B a lease of land for 3 years, 
and B enters the land and erects expens- 
ive buildings to the knowledge of A, 
B will be entitled to enforce the lease 
fOrese years: 

In addition to those contracts which 
require to be made in writing there are 
also certain others which, although they 
may be made orally, can only be proved 
in a Court of Law if some written 
document setting out the terms and 
signed by the party against whom the 
contract is being enforced can be pro- 
duced, or if that party admits on his 
oath that he entered into the contract. 
Contracts of this kind are said to be 
proved only by writ or oath. The writing 
for this purpose need not be probative; 
indeed it may be quite informal, such as 
a memorandum or a book-keeping entry, 
and it need not have come into existence 
until after the contract has been made. 
Failing such a writing, the party suing 
on the contract may compel the other 
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party to go into the witness box under 
oath and answer questions in the nature 
of cross-examination, in order to secure 
an admission that the contract was made. 

Contracts provable only by writ or 
oath are gratuitous obligations, promises 
to pay the debts of another, trusts and 
contracts of an unusual kind. These 
contracts correspond to a large extent 
to those of which written evidence is 
required in English Law; but it should 
be noticed that the alternative of ob- 
taining the sworn statement of the other 
party is not open in English Law. The 
requirement in English Law that con- 
tracts for the sale of goods valued at £10 
or more must be evidenced by writing 
does not exist in Scots Law. 

The other rules of contract in Scots 
Law are on the whole similar to the 
rules of England; other differences which 
exist are noted under special headings. 

CONTRACTING OUT.—This is the 
technical name given to the action of two 
parties who make a contract that the 
provisions of some Act of Parliament, 
which would otherwise bind them, shall 
not apply to them. Thus the Employers’ 
Liability Act provides for the payment of 
compensation to a workman in certain 
circumstances, but the employer and his 
workman may agree together that the 
provisions of the Act shall not apply 
to them. 

Contracting out is not permitted under 
the Rent Restrictions Acts and many 
other statutes. 

CONTRIBUTION (GUARANTEE). 
—Whenever two or more persons have 
become guarantors for the performance 
of some act or payment of some money 
by a principal debtor, any one who pays 
more than his share on the default of the 
principal debtor will be entitled to claim 
the excess from the other sureties. This is 
called the right of contribution. 

Where one surety is insolvent he is not 
counted and the others may there- 
fore be required to pay his share as well 
as their own. (See GUARANTEE.) 

CONTRIBUTORIES.—The  contri- 
butories of a company are those persons 
who are liable when the company is wound 
up to pay money for shares that have 
been issued by the company. Persons 
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who have paid all that is due on their 
shares, i.e. who hold bully paid shares, 
cannot be called on to pay anything 
more. When the holder of a share which 
is not fully paid transfers it to someone 
else, the person to whom the share is 
transferred will thereafter be liable in the 
first place for any money due; but the 
person. transferring may still be liable 
to pay if the company is wound up 
within a year of the transfer. In the event, 
if the person who is the present holder of 
the share has not enough money 'to pay 
what is due, the original holder will have 
to make up the deficiency if the money is 
required to pay debts which were owing 
when he was a shareholder. (See CALLS; 
SHARES; WINDING-UP.) 
CONTRIBUTORY NEGLIGENCE, 
—Before 1945, a person claiming damages 
for injuries or damage caused by 
another’s negligence could not recover 
if it were shown that by exercising 
ordinary care he could-have averted the 
consequences caused by the negligence 
of the other party. In such cases where 
it was pleaded by a defendant that the 
plaintiff’s own negligence had materially 
contributed to the accident the Court 
gave judgment after deciding which 
party had the last opportunity of avoid- 
ing the accident. The facts proved in a 
famous leading case show what this 
meant. A _ plaintiff claimed damages 
because his donkey had been killed by 
a mail coach on the highway. It was 
proved that the donkey’s forelegs had 
been fettered and the defendant pleaded 
that this was contributory negligence 
and so he was not to blame. The Court 
rejected this contention and held him 
liable because, despite the fact that the 
donkey was on the highway and fettered, 
he could by observing ordinary care 
have avoided killing it. That decision, 
given over a hundred years ago, governed 
the law of contributory negligence until 
in 1945 the Law Reform (Contributory 
Negligence) Act became law. The Act 
applies to land collisions the principle 
which has long been followed in regard 
to collisions at sea. It provides that 
where any person suffers damage partly 
through his own fault and partly through 
another’s fault his claim for damages 
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is not thereby defeated, but the amount 
of damages he can recover is to be 
reduced to such figure as the Court 
thinks just, having regard to the share 
of the plaintiff’s responsibility for the 
accident. In effect a Court must find the 
total sum the plaintiff might recover if 
he were not at fault and then assess the 
responsibility of each party. Thus if that 
total was £1,000, and the Court found 
that the plaintiff was 20 per cent. negli- 
gent and defendant 80 per cent., the 
plaintiff would be entitled to £800 if the 
defendant had not suffered any 
damage. (See NEGLIGENCE.) 

CONVERSION.—Conversion means 
the appropriation by one person of the 
property of another. It may constitute 
both a crime and a civil wrong. When it 
is a crime it is larceny, embezzlement or 
fraudulent conversion. As a civil wrong 
it is described simply as conversion. 

If the goods of another come into a 
person’s possession the person receiving 
them must in general return them to the 
true owner, and he is liable for damages 
to the true owner if he uses them as his 
own, Damages in an action for con- 
version are based on the loss actually 
sustained by the owner as a result of the 
conversion, and in consequence are not 
the value of the goods. (See FRAUDU- 
LENT CONVERSION.) 

CONVEYANCING.—The methods by 
which land and certain rights therein are 
transferred and the law relating thereto 
which involve the use of a document are 
termed “conveyancing.” One of the 
branches relates to the sale of land. Others 
are leases, mortgages, settlements, 
gifts by will and “inter vivos.” (See 
LANDLORD AND TENANT; MORTGAGE; 
SALE OF LAND.) 

CONVICTION.—A conviction is any 
finding recorded by a Court exercising 
criminal jurisdiction that a person has 
been found guilty of a criminal offence. 
In certain circumstances, however, 
although it is known that the accused 
person is guilty, a Court has the power 
to take the course of discharging him, 
with or without an order that he pay the 
costs of the prosecution, without record- 
ing a conviction. This course is often 
adopted in the Magistrates’ Court for 
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first offenders who are charged with 
minor offences. The effect is that a 
person’s record is thereby preserved 
from the stigma of a conviction. When a 
child or young person (i.e. one under 17) 
is adjudged to be guilty of a charge by 
a Juvenile Court no conviction is re- 
corded but merely a finding of guilt. Any 
Court before which an offender is con- 
victed on indictment of felony (not being 
a felony the sentence for which is fixed 
by law) has power to fine him in lieu of, 
or in addition to, dealing with him in any 
other manner. (See CRIMINAL JUSTICE 


Act, 1948.) 


CONVICT.—A convict is a person 
who has been sentenced to penal servi- 
tude. In former times a person sentenced 
to this punishment forfeited all his 
property, but this is no longer the law 
and if a convict owns property an ad- 
ministrator can be appointed. 

For treatment of convicts while under- 
going sentence, see CRIMINAL JUSTICE 
Act, 1948; PENAL SERVITUDE. 

CO-PARCENERS.—Before the Ad- 
ministration of Estates Act in 1925 
co-parceny could arise in two ways: on 
the intestacy of the owner of a fee simple 
estate in land, and on the death of a 
tenant in tail who left no sons alive but 
only female heirs. 

Since 1926 co-parceny has been re- 
stricted to the latter class and, since a 
tenant in tail can now dispose of his 
interest by will, it is only on the death of 
such a tenant intestate that any question 
of co-parceny can now arise. Co-parcen- 
ers are each owners of a proportionate 
part of the whole, but till they divide the 
land voluntarily or by proceedings at 
law they do not individually own any 
particular area, and they have the right 
to go upon, use and enjoy the whole. 

CO-OPERATIVE SOCIETIES.—A 
co-operative society is a society of persons 
who join together for the purpose either 
of manufacture or (more commonly) of 
distribution in such a way as to confer 
upon the members of the society the 
profit that would otherwise go elsewhere. 
The co-operative movement was founded 
in Great Britain, where it can be traced 
back to the middle of the e*zhteenth 
century. The movement started primarily 
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with the idea of co-operative manufacture 
for the benefit of the producer, but it 
gradually veered round, with the estab- 
lishment of retail shops and the payment 
of “dividends” to consumers, until the 
major part of the movement is nowadays 
directed in favour of organizing dis- 
tribution for the benefit of the consumer. 

In 1860an Act was passed which enabled 
the various individual co-operative re- 
tailing societies to found a wholesale 
federation which afterwards became 
known as the Co-operative Wholesale 
Society, or “C.W.S.’’ From this federa- 
tion the retailing societies were enabled 
to purchase their supplies on the same 
basis as that on which their own indi- 
vidual members purchased goods from 
them. 

COPYHOLD.—Copyhold tenure was 
the method by which the villeins (labour- 
ers) of the lord of a manor used to hold 
their land, and the land itself came to be 
called copyhold land. The name is 
derived from the fact that the tenants’ 
title and the past dealings with the land 
were recorded in, and proved by, the 
manor rolls which were kept by the 
steward. In 1925 copyhold tenure and 
another very similar type of land holding 
—customary tenure—were abolished and 
all the differences between them and the 
ordinary ownership of land were re- 
moved. 

COPYRIGHT.—What Copyright is.— 
Copyright is the sole right to reproduce 
or perform in public an original literary, 
dramatic, musical or artistic work, or any 
substantial part thereof, in any material 
form. There is no copyright in any 
publication which is immoral or de- 
famatory, nor is there any copyright in 
an idea, and if a person obtains 
an idea from another and writes an 
article around it the copyright belongs 
to the writer. 

Since 1911 no registration or other 
formalities are required to give a right 
to copyright. The mere creation of a 
work suffices to entitle its creator to the 
protection of the law. But where a work 
is created by an employee or apprentice 
in the course of his duties, the copyright 
belongs to his employer. 

How long Copyright lasts.—Copyright 
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continues for the lifetime of the author 
plus fifty years, except in a few cases 
which are mentioned below, e.g. photo- 
graphs. Where the work was created by 
joint authors, copyright continues for 
fifty years from the date of the death of 
the author who first dies or until the 
death of the author who last dies, 
whichever happens to be the longer. 
This was enacted in the Copyright Act, 
1911, and there are special provisions 
for works in which copyright existed 
before 1911. : 

Unpublished Works.—Copyright may 
exist in all unpublished works just as in 
published works, provided the author 
was, when he made the work, a British 
subject or resident within the Empire. 
If the author dies before publication, 
copyright will expire fifty years after the 
date of publication in the case of literary, 
dramatic or musical works; in the case 
of drawings or paintings, fifty years after 
the death; and, in the case of photographs, 
fifty years after the original negative was 
made. Copyright attaches to private 
letters, and they may not be published 
without the consent of their author or 
his executors if he is dead. Thus the 
person who has received the letters, 
although he is entitled to retain them, 
may not publish them without per- 
mission. 

Death of Owner of Copyright.— 
Copyright is property, and can therefore 
be left by will, or, if there is no will, it 
passes to the owner’s heirs: If the author 
of an unpublished work leaves the manu- 
scripts or canvas, etc., as a legacy, it is 
presumed that he has intended the legatee 
to have the copyright as weil. 

Transfer of Copyright.—Transfer may 
be for a limited period, or for a limited 
purpose, e.g. photographic rights, and 
ought to be assigned in writing signed 
by the owner of the copyright. 

Royalties.—A royalty is a sum that is 
agreed to be paid to an author of a work 
for every copy that is sold, or for every 
performance of the work; or it may be 
for a share of the profits. 

Joint Authors.—Joint authors are en- 
titled to copyright in their work in equal 
shares, and when one of them dies, his 
share passes to his heirs. A joint author 
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(or his heirs) must obtain the consent of 
the other joint authors (or their heirs) 
before he can publish the work or allow 
others to publish it. But he does not 
need such consent in order to take 
proceedings to prevent infringement. 

Foreign Works.—Nearly all works 
first published within the Empire are 
protected in England. Agreements have 
also been reached with most foreign 
countries (excluding U.S.A.) that, in 
exchange for reciprocal rights, English 
copyright will be extended to works first 
published: abroad, and in the majority 
of cases the period of protection is the 
same as if the work had been first 
published in England. 


Books.—Maps, plans, charts, tables 


and compilations are all protected in the 
same way as books, so that there may be 
copyright in a list of brood mares with 
their sires, or a selection from English 
literature. There is no copyright in the 
title of a book unless it indicates some 
intellectual effort, e.g. it was decided that 
no copyright existed in the title “Splendid 
Misery” since it was a common phrase. 
But if people are deceived into buying a 
book or newspaper because the title of 
it bears a resemblance to that of another 
book or newspaper, the use of such a 
name or title may be prevented. The rule 
is really a branch of the law known as 
the law of “‘passing off,” which aims at 
preventing one man from unfairly reap- 
ing the benefit of trade connections and 
custom worked up by another. New 
editions, if they substantially differ from 
the old editions, and abridgments are 
entitled to copyright. The ‘‘author”’ of a 
collective work is the person who edits 
it, and he owns the copyright. At the 
same time, each of the various contribu- 
tors owns copyright independently in 
each of his contributions unless he has 
transferred it. 

Translation of Books.—If a work is 
entitled to copyright it is an infringement 
to publish a translation of it. Copyright 
exists in an original translation as in any 
other work. If A’s English book is 
translated into French, and B then re- 
translates the French edition back into 
English, A can sue B for infringement. 

Dramatization and Film Rights.—The 
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author is entitled to sue for infringement 
any person who dramatizes and performs 
his book in public, even though the 
infringer has stolen merely the situations, 
and has not copied a single sentence word 
for word. The author of a literary, 
dramatic or musical work has an action 
for infringement against any person who 
either makes a film of his work, or 
exhibits or authorizes the exhibition of 
such a film in public. Persons snapped 
in a news film cannot prevent its ex- 
hibition, and the person who took the 
film has copyright in it. 

Plays.—All kinds of stage entertain- 
ment are protected, including dancing 
and entertainments in dumb_ show, 
provided that the way in which they 
are to be acted is “fixed in writing or 
otherwise,” e.g. stage directions suffice. 
It has been held that the owner of the 
copyright of a dramatic sketch can 
bring a “‘passing off” action against a 
film producer who without authorization 
passes off a film version of the sketch. 
The music of a musical play is copyright. 
To constitute infringement of a dramatic 
work it is not necessary that the actual 
words should have been copied, but 
merely the situations. Films have the 
same protection as plays. 

Poems.—Copyright in poems is exactly 
the same as in books and other literary 
works. An anthology of poems, though 
each individual poem be non-copyright, 
is entitled to protection from infringement 
if it is made as the result of careful 
reading, study and comparison. 

Lectures and Sermons.—Copyright in 
a lecture or sermon is the sole right to 
deliver or print it. It exists even though 
the lecture was purely extempore and no 
manuscript copy was made of it by the 
author. An undergraduate who took a 
verbatim note of a professor’s lectures 
and published them without his authority 
was held to have infringed copyright. 

Paintings and Drawings.—Where the 
author of a painting or drawing has sold 
it and any person makes an alteration in 
either it, or any reproduction of it, 
during the author’s life, such person 
shall be liable to certain penalties. The 
object of this provision is to protect 
artists’ reputations, which might be 
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injured if their works were open to 
unauthorized alteration. Unauthorized 
photographs, engravings or other repro- 
ductions of copyright paintings or draw- 
ings infringe copyright. 

Sculpture.—Sculptural and architect- 
ural works are protected like other works 
of art. A blueprint of the design and 
elevation of a shop front has been held 
in iaw to be an original literary work 
subject to copyright. So has the strip 
cartoon of Popeye the Sailor. Plaster 
models of Popeye made from the cartoon 
were held to be infringements. 

Music.—Any unauthorized publication 
or public performance, even with a fresh 
setting, of copyright music is an infringe- 
ment of the copyright. 

Photographs.—Copyright. in photo- 
graphs and works produced by similar 
processes lasts for fifty years from the 
making of the original negative. The 
person entitled to copyright is the person 
who owned the original negative when it 
was made. Where an order is given for a 
photograph, the copyright belongs to the 
person giving the order. But where the 
photographer himself solicits a sitting 
the copyright is his. No person can 
prevent the use of snapshots taken of 
him, even though they were taken with- 
out his consent. 

Engravings, Lithographs, etc.—As with 
photographs, the copyright in all etch- 
ings, engravings, lithographs, woodcuts, 
prints, etc., that are ordered for valuable 
consideration belongs to the person who 
gave the order. The copyright continues 
for the life of the author plus fifty years. 
A public exhibition of such works or of 
any artistic works does not infringe 
copyright. 

Gramophones.—The copyright in 
records, perforated rolls or other con- 
trivances to reproduce sound continues 
for fifty years from the making of the 
original plate. Copyright belongs to the 
person who owned the plate when it was 
first made. It was held by the House of 
Lords in 1929 that if a gramophone 
record of copyright music is played in 
public that constitutes a public perform- 
ance and infringes the copyright. 

Broadcasting.—In 1927 it was decided 
that if any copyright work was broadcast, 
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such broadcasting constituted a public 
performance, and therefore was an 
infringement of copyright unless the 
express leave of the owner of the copy- 
right had been obtained. It has been also 
decided that even if the broadcaster had 
the leave of the copyright owner to 
transmit the work, still no person is 
entitled to use his loudspeaker for the 
purpose of entertaining members of the 
public with such broadcast. He may use 
his wireless set only for private domestic 
purposes, and cannot use it even to 
entertain the guests in his hotel, since 
they are, for this purpose, deemed to be 
members of the public. 

Damages, Injunctions, etc.—The 
remedies for infringement are: (1) Dam- 
ages. (2) Injunction to cease future 
infringement. (3) Accounts: the Court 
may order that the defendant shall pay 
the plaintiff all the profits he has made 
by infringing. (4) Delivery to the plaintiff 
of all infringing copies, negatives, plates 
and records. 

Fines and Imprisonment.— Magistrates 
may summarily impose a fine of 40/- per 
copy (not more than £50 in all), and for 
subsequent offences imprisonment, for 
knowingly making, selling, hiring, distri- 
buting, exhibiting or importing for the 
purpose of trade any infringing copy ofa 
work in which copyright exists. They may 
also order constables to search for and 
seize pirated copies of music. There are 
various other punishments that may be 
imposed in connection with copyright, 
including penalties for making or dealing 
with false signatures on’ works of art, 
and for making records for the purposes 
of trade of dramatic or musical per- 
formances without the written consent 
of the performers. (See DEsIGNs; 
PATENTS; TRADE MARKS.) 

CORONER.—The office of coroner is 
a very ancient one. He is a representative 
of the King and is charged with en- 
quiring into the cause of deaths. He also 
has the further duty of ascertaining the 
owners, if any, of alleged treasure trove. 
In the City of London the coroner carries 
Out enquiries into the cause of fires that 
have taken place in the City. A coroner 
holds a Court known as an inquest. In 
cases where there is a suspicion of 
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murder or manslaughter, or where the 
death occurred in prison or was due to 
an accident, poisoning or disease, notice 
of which has to be given to a Govern- 
ment department or was caused by a 
vehicle on a public highway, or in 
circumstances the possible recurrence 
of which would be injurious to public 
health or safety, the coroner sits with a 
jury. In other cases he sits alone. A 
coroner has to view the body of the 
deceased. 

Coroners are appointed for counties 
and boroughs. They must be barristers, 
solicitors or legally qualified medical 
practitioners of not less than 5 years’ 
standing in their profession. They 
teceive payment varying according to 
the nature of their appointment. They 
may appoint as their deputies persons 
who are themselves qualified to be 
coroners. In most cases coroners are only 
employed in a part-time capacity, but in 
London and some of the big cities they 
are whole-time officials. ‘ 

CORPORATION.—A corporation or 
corporate body is an artificial person, i.e. 
not a human being, which is nevertheless 
capable of having legal rights and 
liabilities. The type of corporation best 
known to-day is a company registered 
under the Companies Act. (See Com- 
PANIES.) A corporation, however, may be 
of other kinds. 

Corporation Sole.—There may be 
what is known as a corporation sole, 
that is, an artificial legal person con- 
sisting of only one individual. The most 
common type of corporation of this kind 
is an ecclesiastic such as a Bishop, or 
Vicar of a Parish. As a corporation sole 
the Vicar has certain rights, e.g. the 
parish churchyard belongs to him, and 
money may also have been left payable 
each year to the “Vicar of the Parish.” 

Corporations Aggregate.—Corpora- 
tions which do not consist of one person 
only are known as corporations aggre- 
gate. Examples of these are the members 
of a municipal corporation. 
corporations are brought into existence 
by a Royal Charter or by Acts of Parlia- 
ment. Corporations aggregate, like 
corporations sole, are not affected by the 
private rights and liabilities of the 
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persons who may be members of the 
corporations from time to time, nor are 
these persons affected by the rights and 
liabilities of the corporation. They 
neither own its property nor are they 
liable for its debts. When the members of 
acorporation change—e.g. by death or by 
an election—the rights and liabilities of 
the corporation remain unaltered. 

CORROBORATION.— Where the 
evidence of one witness supports that of 
another, or where certain facts support 
what is said by a witness or witnesses, 
there is said to be corroboration. In most 
cases the evidence of a single witness is 
sufficient for a tribunal to decide any fact 
in issue in a case. There are, however, 
certain exceptions to this rule. For 
instance, no person may be convicted of 
perjury unless two or more witnesses 
speak to the falsity of the accused’s 
alleged untrue evidence. Again, the evid- 
ence of young children has to be corro- 
borated. In proceedings for a bastardy 
order the evidence of the mother must be 
corroborated in a material particular. 

CORRUPTION.—The name given to 
all classes of bribery. In general it is a 
punishable offence to offer or to receive a 
bribe in respect of the performance of a 
person’s duty. This is so whether the duty 
is towards a public body or a private in- 
dividual. Corruption by private agents is 
punishable by two years’ imprisonment 
and a fine of £500. (See BRIBERY.) 

COSTS.—The costs of a civil action 
are in the discretion of the Court but as a 
rule the judge awards costs to the suc- 
cessful party. The judge also decides the 
scale on which costs are to be paid, 
which may vary considerably. All bills of 
costs are subject to taxation by the Court. 
The amount of costs which will be 
awarded against the unsuccessful litigant 
depends, where the plaintiff is successful, 
upon the amount which he recovers; and 
where the defendant is successful, upon 
the amount which the plaintiff unsuc- 
cessfully attempted to recover in the 
action. 

Costs in County Court.—In the County 
Court there are four different scales upon 
which costs are taxed, depending on the 
amount recovered or sought to be 
recovered, as follows: (1) less than £10; 
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(2) between £10 and £20; (3) between 
£20 and £50; and (4) between £50 and 
£200. 

In all cases where the amount re- 
covered exceeds £2 the scale of costs 
allows for the employment of a solicitor, 
and where the amount recovered is more 
than £10 for the employment of a barris- 
ter as well, while in many cases under 
this limit the judge may give a certificate 
to the successful litigant permitting his 
costs in employing a barrister to be in- 
cluded in the costs of the action. If no 
solicitor is employed the costs are 
usually confined to the Court fees for 
entering the action and hearing it and 
allowances paid to witnesses. 

Costs in High Court.—There is no set 
scale of costs in the High Court, but the 
amount a party may have to pay depends 
on whether the judge orders him to pay 
the costs between solicitor and client, 
which includes almost every sum ex- 
pended on the proceedings, or the costs 
of the action (sometimes called costs in 
the cause) which means the court fees, 
witnesses’ expenses, counsels’ fees and 
solicitor’s fees for drawing the brief and 
instructions to counsel and attending at 
Court. The taxing masters cut down bills 
of costs very drastically in High Court 
actions. Where two counsel are em- 
ployed, a K.C. and a junior barrister, 
high fees may be paid, but it is very rarely 
that more than 100 guineas is allowed for 
a leading brief, and often after a 
successful action a litigant finds himself 
called upon to make up the difference 
out of his own pocket. 

When costs have been taxed by the 
taxing master, they are added to the 
amount of the money claim granted in 
the judgment, and the person entitled to 
costs may recover them as_ taxed, 
together with such other sums as may be 
recoverable by him on the judgment. 

COUNSEL.—“‘Counsel”’ in England 
means a barrister and includes both 
King’s Counsel and Junior Counsel. 

COUNT.—A count is a single charge 
in an indictment. An indictment may 
consist of many counts but no count may 
allege more than one offence. For in- 
stance, a man may be charged with a 
series of frauds committed on various 


COUNTY COURT 


days. In the absence of any special reason 
to the contrary all these frauds may be 
placed in one indictment, but each fraud 
must be made the subject of a separate 
count in that indictment. Usually the 
whole of an indictment is tried at once 
by a jury, though of course they differen- 
tiate between the various counts 
contained in it when giving their verdict. 
(See INDICTMENT.) 

COUNTERCLAIM.—A counterclaim 
is a claim or cause of action which a 
defendant in civil proceedings makes 
against the plaintiff. He is entitled upon 
giving notice to the plaintiff to have the 
counterclaim tried at the same time as 
the plaintiff’s action unless this is 
manifestly inconvenient. It will be tried 
by the same Court, and as far as costs 
and judgment are concerned it is treated 
in much the same way as if it were an 
independent action between the defend- 
ant and the plaintiff. 

COUNTERFEIT COIN.—This is 
false coin intended to pass for current 
coin of the realm, or coin altered in any 
way to pass for coin of a higher value. 

COUNTERPART.—When a landlord 
grants a lease to a tenant two copies are 
usually drawn up, one being the lease 
itself which is signed by the landlord, and 
the other being called the counterpart 
and signed by the tenant. The lease is 
given by the landlord to the tenant and 
kept by him while the counterpart is 
kept by the landlord. 

COUNTY COUNCIL.—A county 
council is composed of a chairman, 
county aldermen and county councillors. 
It is the body in general control of the 
affairs of the county, and is the most con- 
siderable authority in the hierarchy of 
local government. For its powers, duties 
and constitution, see LocaL GOvVERN- 
MENT. 

COUNTY COURT.—Throughout the 
country, in nearly every town of any size, 
there are County Courts presided over 
by a County Court Judge, and in these 
the greater part of the judicial business of 
the Kingdom is done. Practically all 
forms of action, where the sum involved 
is not greater than £200, can be brought 
and tried in the County Court at small 
expense. The exceptions to this are 
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actions for libel and slander, and for 
breach of promise of marriage and 
seduction. An action for an injunction 
must be joined with a money claim. 
Further, wherever in an action the right 
or title to real property is concerned, the 
action cannot be tried in the County 
Court unless the annual value of the land 
or the rent received for the land is less 
than £100 per annum; nor can an action 
be tried in a County Court at all if a toll, 
fair, market or franchise is in question. 

In addition to such actions as these 
which may be started in the County 
Court, actions for small amounts which 
have been started in the High Court are 
often remitted to the County Court for 
trial; and in cases where the plaintiff is 
a person of small means, who would be 
unlikely to be able to pay his opponent’s 
costs in the event of his losing the action 
in the High Court, such action is often 
remitted to the County Court. 

Administration actions where the 
estate is of a value of less than £500 are 
heard in the County Court. 

Another important branch of the work 
of the County Court is in connection 
with the administration of funds for the 
benefit of infants, which are dealt with 
where the amount of the fund is not 
greater than £500; while, if an infant 
recovers damages in an action in the 
High Court (e.g. for personal injuries), 
the money may be transferred to the 
convenient County Court, where the 
guardian must in future make application 
if he wishes to withdraw part of the 
money for the infant’s benefit. 

Although a claim for a sum greater 
than £200 cannot be started in the 
County Court, any person claiming a 
sum greater than that may yet bring his 
action in the County Court if he waives 
or abandons his right to any amount 
over £200. 

In addition to the Judge every County 
Court has a Registrar, who is in charge 
of the office and issues writs, sum- 
monses, warrants, writs of execution, 
etc., and deals generally with all fees and 
business of the Court before and after 
the actual trial. He has also jurisdiction 
to try the cases where in a defended 
action not more than £10 is involved or 
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where the defendant appears and admits 
the claim. 

The High Bailiff is responsible for 
serving summonses, warrants, etc., upon 
defendants and other litigants and for 
levying execution upon County Court 
judgments. In connection with the 
duties of the High Bailiff in which he is 
assisted by assistant bailiffs it is im- 
portant to note than any person who 
interferes with an officer of the County 
Court in the execution of his duties is 
liable to a fine of £5, and he may be 
arrested by the bailiff and fined by the 
judge. This is in addition to any other 
criminal proceedings which may be 
brought against the offender. 

COUNTY COURT PROCEDURE. 
—Actions in the County Court must be 
brought (1) in the Court of the district in 
which the defendant lives or has his 
place of business, or (2) in the district 
where the cause of the action in whole or 
in part arose. In any action arising out 
of thesale orhire of goods by instalments 
tule (2) does not apply except in cases 
where the contract is for more than £20 
or the defendant or his agent (this does 
not include any servant or agent of the 
plaintiff) made the contract. Rule 2 has 
no application if the defendant is a 
domestic servant or manual worker. 

Commencement of an Action.—An 
action in the County Court is started by 
the entry of a plaint. When this form or 
praecipe has been duly entered and the 
prescribed fee paid—it varies according 
to the sum claimed—the Registrar issues 
a summons, which is a document 
addressed to the defendant calling upon 
him to appear at the Court. The sum- 
mons states the nature of the action and 
basis of the claim, the name of the 
plaintiff, etc. 

Default Summonses.—If the action is 
for a debt or for a liquidated sum of 
money (i.e. is not for general damages), 
it is quicker and more conyenient to 
issue a default summons. 

To issue such a summons, the plaintiff 
must file particulars in writing containing 
a brief account of the manner in which 
the claim arose and stating his belief that 
there is no defence to the claim. The 
summons which is issued upon this 
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informs the defendant that, if within 8 
days of the service of the summons he 
fails to pay in the amount claimed or to 
put in his defence or counterclaim, if 
any, the plaintiff will be entitled to 
judgment. If notice of intention to 
defend is received after the eight days 
and before judgment has been entered 
the action is set down for trial. 

No default action can be brought (a) 
against a defendant who is or is the wife 
of a domestic or outdoor servant or 
person engaged in manual labour unless 
the amount claimed exceeds £5 or the 
defendant carries on or formerly carried 
on trade and the claim arises out of that 
trade; or (b) against an infant or lunatic; 
or (c) to recover money lent by a regis- 
tered moneylender or for a mortgage 
security; or (d) where the plaintiff is not 
the original creditor but has been 
assigned the debt; or (e) where the sum 
claimed does not exceed £2 or is 
unliquidated. 

Service of Summons.—A summons in 
a County Court action is served as a 
general rule by the bailiff of the Court 
by handing it to the defendant personally 
or by handingit to some other person not 
less than 16 years of age at the defend- 
ant’s dwelling place, or at his place of 
business if he is one of the masters of the 
business. Where the defendant keeps his 
house or business premises closed in 
order to evade service the bailiff may 
affix the summons to the door or, if he 
see persons within, insert it through the 
letter-box. 

A summons upon an infant should be 
served upon the guardian of the infant or 
the person with whom he resides: a 
summons upon a partnership business 
may be served upon any partner or it 
may be left at the principal place of 
business, as may be done when a 
defendant carries on business in a name 
other than his own. 

Default summonses must be served 
upon the defendant personally. 

Procedure after service of summons.— 
Where an ordinary summons has been 
served a defendant need not take any 
further steps until the day mentioned in 
the summons, when he can appear in 
Court and defend the action. But where 
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a default summons has been served upon 
him, it is vital that he should within 
eight days forward to the Registrar a 
statement in writing, or an affidavit in 
the case of a special default summons, 
setting out the fact that he intends to 
contest the claim, and also setting out 
concisely the grounds of his defence. 

Although the defendant to an ordinary 
summons need not file any defence, he 
can be forced to do so by the plaintiff, in 
cases when the claim exceeds £20, if the 
plaintiff sends to him in writing 7 clear 
days before the trial, or 12 clear days if 
the claim is for more than £50, notice 
asking for the nature of his defence. The 
defendant must then, within four days of 
receiving the notice, file a written state- 
ment of the grounds of his defence and 
must forward a copy of it to the plaintiff. 
If the defendant intends to rely upon any 
of the following defences he must give 
particulars of the defence: 

1. Where fraud or misrepresentation 

is alleged. 

2. Where infancy or coverture—i.e. 
where the defendant is a married 
woman—is relied upon. 

3. Where the defence rests on statute 
(e.g. the Limitation Act or the 
Gaming Act). 

4. Where it is pleaded that tender has 
been made before the action was 
brought. 

In addition the defendant is entitled, if 
he wishes, to include with his defence- 
any counterclaim which he may have 
against the plaintiff, and such counter- 
claim will be tried at the same time as the 
main action. Such notice must be given 
at least 5 clear days before the trial. 

Payment into Court.—A defendant 
may decide to pay some part of the 
plaintiff’s claim together with the costs 
incurred, and in order to do this he must 
pay it in to the Registrar. Unless he 
specifically states so on an appropriate 
form, the amount paid in will be pre- 
sumed to be an admission of the 
plaintiff’s claim to the extent of the sum 
paid in. But if he denies liability and files 
a form saying so at the time that he pays 
it in, the plaintiff has the choice of either 
taking the money out of Court and 
abandoning the action (in which case he 
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will be entitled to receive his costs up to 
the date at which the money was paid in) 
or continuing his action. In such a case, 
if the plaintiff fails at the trial to recover 
more than the sum paid in by the 
defendant, he will be obliged to pay the 
defendant’s costs incurred after the date 
that the payment was made. If the 
plaintiff recovers more than the sum paid 
in, he is entitled to all his costs. 

Discovery of Documents.—Notices to 
the other side to produce documents at 
the trial may be given at least 5 days 
before the trial, and similarly notices to 
admit that documents in possession of 
one party are what they purport to be. 
These notices are given on forms 
obtainable at any law stationers, and 
their effect is to make the cost of proving 
any documents contained in the notices 
the expense of the party refusing to 
admit them, whatever may be the result 
of the main action. 

Admissions by Defendants.—In a great 
many County Court cases the defendant 
has no defence to the action but is merely 
not in a financial position to pay the 
amount owing. In such a case if the 
amount claimed is less than £20 he may 
send a notice in writing to the Registrar, 
admitting that he owes the money and 
making an offer to pay by instalments. 
This he should do at least 5 days before 
the case comes on for trial, for although 
he may do so later, he may find himself 
liable for greater costs. 

The Registrar then notifies the plaintiff 
of the admission and the offer of pay- 
ment, and the plaintiff, if he wishes,may 
then send a notice of acceptance of the 
offer to the Registrar and the defendant; 
in which case the Registrar will forthwith 
enter up judgment for the amount 
admitted and for the Court fees and costs, 
and will make an order for these to be 
paid by the defendant in the instalments 
- that he has offered. 

If the plaintiff does not accept the offer 
for payment by instalments, he must 
attend at Court on the day fixed for trial 
and pay the Court fee for hearing. He 
may then give evidence himself or call 
witnesses to prove that the defendant’s 
means are sufficient to enable him to pay 
the whole debt at once or by larger instal- 
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ments. The Registrar has discretion to 
make such order as seems just. No judg- 
ment for payment by instalments, how- 
ever, may be given without the plaintiff’s 
consent, if the amount claimed exceeds 
£20. 

Trial of Action.—Generally speaking, 


“no person may address the County Court 


on behalf of any party unless he is a 
barrister or a solicitor, though in certain 
cases the judge permits the wife or. 
husband of a litigant, or some close 
relative, to appear if the litigant himself 
is unable to be present. 

Where no legal advisers are employed 
the plaintiff is generally required to step 
into the witness box on the right-hand 
side of the Judge and the defendant into 
the witness box on the left-hand side. In 
theory the plaintiff is allowed first to 
state the nature of his case and then to 
call any evidence that he may require to 
prove it. The defendant is not usually 
allowed to address the Judge before 
calling his witnesses, as he is in the High 
Court. Then the defendant is allowed to 
address the Court, while the last word is 
reserved for the plaintiff. The Judge then 
gives judgment. 

Registrar’s Court.—In many Courts 
the Registrar takes the place of the Judge 
in deciding and giving judgment upon 
actions where both parties consent and 
the amount claimed is less than £10, and 
in other cases with leave from the Judge. 
This is in addition to the functions of the 
Registrar, who hears default summonses 
where the defendant has no real defence 
to the facts of the dispute but makes an 
offer to pay the money owing by instal- 
ments. In many County Courts also, 
where a case has been started by a default 
summons, the case is called on first 
before the Registrar and is then sent over 
to be tried by the Judge in those cases 
where the defendant proposes to defend. 

COUNTY PALATINE.—The Count- 
ies Palatine are Lancashire and Durham. 
Originally the lord of each of these 
palatinates had almost kingly power 
within his boundaries, and the whole 
area was controlled by its own officers 
and courts. The Chancellor of the 
Duchy of Lancaster is now no longer a 
judicial officer, though he still nominally 
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controls the crown property belonging 
to the Duchy, whether or not such 
property be situated in Lancashire. The 
Lancaster Palatine Court of Chancery 
still functions, having the same duties as 
the Chancery Division of the High 
Court. The revenues of both the Counties 
Palatine now belong to the Crown in its 
personal capacity, and do not pass into 
the public funds. 

COURSE OF EMPLOYMENT.— 
A master is liable for any damage done 
to a stranger by a servant acting in the 
course of his employment. This means 
that a master is liable for the negligence 
of his servant so long as his servant is 
doing that which he is employed to do, 
but the master is not responsible if the 
servant is doing something he is not 
employed to do at all. Thus if the driver 
of a tradesman’s van, when delivering 
his master’s goods, by his negligence 
causes injury to some person the master 
is liable, but if the servant, without the 
master’s permission, drives away the van 
on some adventure of his own and 
causes injury the servant alone is liable 
to pay for the damage. (S¢e MASTER AND 
SERVANT.) 

COURSING.—The killing of hares is 
a sport for which there is no close season, 
except in the case of moorlands and 
unenclosed non-arable lands, when there 
is a close season for killing ground game 
(including hares) from 1 April to 10 
December. If, however, guns are not 
used, this close season extends only from 
1 April to 31 August, ie. the season 
for coursing hares is close on moorlands 
etc., only between 1 April and 31 
August. Hares (unlike rabbits) may not 
be killed on Sundays or Christmas Days. 
Selling or exposing for sale any hare or 
leveret during March, April, May, June 
or July is an .offence under the Hares 
Preservation Act, 1892 (penalty 20s. fine). 

Since hares are ground game, a land- 
lord cannot agree with the occupier of his 
land wholly to deprive him of the right 
to kill them, but he can agree with him 
that the only person who shall be 
entitled to kill such game with firearms 
shall be the occupier himself and one 
person authorized by the occupier in 
writing, such person to be a member of 
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his household or a person employed by 
him on the land. But if no firearms are 
used (e.g. in the case of coursing) the 
occupier cannot be limited to one person 
but may authorize as many persons as he 
likes, provided they are members of his 
household or employed by him on the 
land. Even if they are not so resident or 
employed, he may invite as many persons 
as he likes to be spectators of the 
coursing. Any agreement between a land- 
lord and the occupier that the occupier 
shall not exercise these limited rights is 
null and void. (See GAME.) 

COURT.—It is one of the functions of 
the government of a country to provide 
tribunals before which disputes between 
subject and subject may be decided 
peaceably by due process of law. 

The right that a Court has to try an 
action is known as its jurisdiction, and 
Courts are divided into Superior and 
Inferior Courts according as to whether 
their jurisdiction is unlimited or limited 
in any manner, either as to the area in 
which actions which it may hear arose, or 
by reason of their nature or amount. 

The Superior Courts are the House of 
Lords, the Judicial Committee of the 
Privy Council, the Court of Appeal, 
and the Chancery, King’s Bench, and 
Probate, Divorce and Admiralty Divi- 
sions which together constitute the High 
Court of Justice; and the Inferior Courts 
include the County Courts, Courts of 
Quarter Sessions, Petty Sessional Courts, 
Sheriffs’ Courts, Coroners’ Courts, etc., 
which are limited by law as to the nature 
of the matters which they may deal with. 

The jurisdiction of a Court may be 
either original or appellate. The original 
jurisdiction is the right to hear and 
determine an action which has been 
started in the Court hearing it, and which 
has not already been decided upon by 
another Court. The appellate jurisdiction 
is a right to rehear an action which has 
already been tried in another Court, and 
to override or to confirm the decision of 
the previous Court. 

COURT OF APPEAL.—This Court 
is part of the Supreme Court of Judica- 
ture and consists of the Lord Chancellor, 
the Lord Chief Justice, the Master of the 
Rolls, the President of the Probate, 


148 


COURT MARTIAL 


Divorce and Admiralty Division .and 
eight Lords Justices of Appeal. It is a 
Court of Appeal from all divisions of the 
High Court of Justice, from decisions of 
the County Court, from a Divisional 
Court (in certain matters) and from a 
Judge in Chambers on preliminary 
points that arise in the course of an 
action. Three members of the Court are 
necessary to hear appeals, but if 
necessary a full Court of nine Judges 
may be constituted. (See APPEAL IN 
HicH Court; SUPREME COURT OF 
JUDICATURE.) 

COURT MARTIAL.—A_ Court 
Martial is a special Court which is set up 
from time to time for the trial of offences 
alleged to have been committed by 
persons subject to Naval, Military or 
Air Force law. Naval Courts Martial sit 
under the Naval Discipline Act, Military 
Courts Martial under the Army Act, and 
Air Force Courts Martial under the Air 
Force Act. They consist of bodies of 
officers who are appointed to sit specially 
for the trial of the cases brought before 
them. They are of various kinds and 
exercise varying powers. 

In the Army and Royal Air Force 
there are two kinds, General Courts 
Martial and District Courts Martial. A 
General Court Martial is the only service 
tribunal that can try an officer. It can also 
try persons of lower rank. It exercises 
the highest powers as regards punishment 
and may award any sentence allowed by 
law for any particular offence. Thus, if 
it is trying a case of murder it may award 
a death penalty. It consists of five or 
mote officers presided over by a Colonel 
or a General, and it invariably has a 
Judge Advocate as legal adviser. District 
Courts Martial on the other hand cannot 
try officers and their powers of punish- 
ment are restricted. 

Another form of Court Martial is 
known as Field General Court Martial. 
This kind of Court sits when troops are 
on active service. It is usually composed 
of three or more officers with a field 
officer as president, and it may not pass 
sentence of death unless all the members 
concur in such a sentence. 

Courts Martial, although sitting under 
special codes of law, are subject to the 
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ordinary law of the land as regards the 
admissibility of evidence. Their proce- 
dure is similar to that of ordinary 
criminal Courts. Any person charged 
may be represented by counsel or by a 
solicitor. 

Courts Martial are held in public, and 
the Press have a right of access and may 
report the proceedings. The only qualifi- 
cation to the public’s right of access is 
the power of the Court in exceptional 
circumstances, such as those dictated by 
the interests of the State or public 
decency, to sit in camera. 

COURT OF SESSION (SCOTS 
LAW).—The Court of Session is the 
supreme civil Court of Scotland. Its 
decisions are, however, subject to appeal 
to the House of Lords, which in hearing 
them sits as a Scots Court of Appeal and 
applies the rules of Scots Law. It consists 
of an Outer and an Inner House. The 
Judges in the Outer House are called 
Lords Ordinary and hear cases in the 
first instance, one Judge constituting a 
Court. The Inner House is a Court of 
Appeal from the decisions of the Outer 
House and of the Sheriff Courts. It sits 
in two Divisions each of four Judges, the 
First Division being presided over by 
the Lord President and the Second 
Division by the Lord Justice Clerk. The 
two Divisions are of equal status. 

COURTESY (SCOTS LAW).—See 
LEGAL RIGHTS. 

COVENANT.—Where a deed con- 
tains a clause which creates some 
obligation to do, or refrain from doing, 
some act by one of the parties to the 
deed, it is called a covenant. There are 
important distinctions between negative 
or’ merely restrictive covenants, and 
positive covenants or those creating a 
duty actually to do something. Where 
there are several parties to the deed, they 
may each enter into covenants. In 
addition there may be “mutual cove- 
nants” in which all-or several of the 
parties join. (See SALE oF LAND.) 

COVER NOTE.—In connection with 
most policies of insurance, insurance 
companies issue a cover note to a 
person taking out a policy, which 
operates as a sort of provisional insur- 
ance until the proper policy is issued. 
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An applicant for an insurance policy, 
particularly an insurance policy against 
third party risks in connection with a 
motor vehicle, often wishes to be insured 
immediately instead of waiting until a 
policy is issued. To meet such a case 
insurance companies issue to the appli- 
cant a document called a cover note, or 
in some cases a slip, which operates as a 
policy of insurance upon the same terms 
as the policy intended eventually to be 
taken out, for a certain fixed period of 
time, generally 14 days. If at the end of 
that period of time the insurance com- 
pany refuses to issue the policy, the 
insurance lapses. (See Fire INSURANCE; 
INSURANCE; MARINE INSURANCE; MOTOR 
VEHICLE INSURANCE.) 

COVERTURE.—Coverture is a 
technical legal expression meaning the 
status involved by marriage. A woman is 
said to be in a state of coverture during 
the lifetime of her husband. As such, of 
course, while entitled to certain legal 
advantages, she is also under certain 
legal limitations. (See MARRIED WOMEN.) 

CREDITORS’ MEETING.—In the 
winding-up of a company and in thead- 
ministration of the estate of a person who 
has become bankrupt, the creditors of the 
company or of the bankrupt meet from 
time to time to decide various matters 
relating to the collection:and distribution 
of the assets. In most cases the creditors 
act through a committee of inspection 
appointed by themselves from their 
number. The creditors appoint the 
liquidator and trustee in bankruptcy and 
exercise a control over these officers 
throughout the realization of the estate. 
In most cases a bare majority in number 
and value of the creditors present and 
voting will carry any resolution, but for 
some purposes a larger majority is 
required. (See ‘BANKRUPTCY; SECURED 
CREDITOR; WINDING-UP.) 

CREMATION.—Disposal of a dead 
body by burning is recognized and regu- 
lated by the provisions of the Cremation 
Act, 1902. It is not lawful to cremate the 
body of a person who is known to have 
left written directions as to his desire not 
to be cremated. No cremation of a person 
dying in England can take place until the 
death has been duly registered, unless a 


CRIMINAL CONVERSATION 


coroner’s certificate has been obtained 
that an inquest or post mortem examina- 
tion has taken place. Nor can a body be 
cremated unless an application supported 
by a statutory declaration be made, and 
a certificate obtained of the cause of the 
death by a registered medical practitioner 
who attended the last illness of the 
deceased, confirmed by another medical 
practitioner duly qualified. In the alter- 
native to the latter requirement, however, 
a certificate may be given by an expert 
pathological medical practitioner (duly 
appointed by the proper authority) that 
he has held a post mortem examination, 
if such be the case: or in like case the 
cause of death may be certified by the 
coroner, or an inquest held and a certi- 
ficate given by the coroner. 

Applications for cremation should be. 
made by an executor or nearest surviving 
relative of the deceased. In certain cir- 
cumstances some other person interested 
may make the application if he gives 
some satisfactory reason therefor. The 
application, statutory declaration and 
any certificates required, as above, have 
to be examined by the medical referee 
nominated by the burial authority. 

The ashes of a deceased person after 
cremation must be given to the person 
who applied for the cremation, if such 
person so desires. Otherwise they must 
be retained by the burial authority and 
decently disposed of by burial or by 
scattering in the ground reserved for that 
purpose. (See BURIAL; CEMETERIES.) 

CRIME.—An important division in 
law is that between criminal and civil 
cases. In civil actions the dispute is 
between His Majesty’s subjects or between 
the State and a citizen concerning 
property or rights. Criminal cases, on the 
other hand, are those in which a person 
is prosecuted for some breach of the law 
for which a penalty (either death, im- 
prisonment or fine) may be inflicted. 

A prosecution is carried on in the name 
of the King, because all crimes are 
regarded as being offences against the 
King’s peace. They take place in Courts 
having criminal jurisdiction and not in 
the civil Courts. 

CRIMINAL CONVERSATION.— 
This is the name of the action a husband 
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could formerly bring against a man who 
committed adultery with his wife. It was 
for damages only. Since the introduction 
of the right to sue for divorce, this action 
has been abolished. A husband who 
desires damages now makes his claim for 
damages part of the relief he asks for in 
his divorce suit. 

CRIMINAL APPEAL, COURT OF. 
—The Court of Criminal Appeal was 
created in 1907. It was in substitution for 
the ancient practice in the King’s Bench 
Division of hearing appeals by means of 
writ of error, and in fact took the place of 
the old Court for Crown Cases Reserved. 
The Court of Criminal Appeal consists of 
the Lord Chief Justice.of England and all 
the Judges of the King’s Bench Division 
of the High Court of Justice. In practice, 
however, only three Judges sit, though in 
exceptional cases five or more may do so 
for the determination of points of great 
difficulty. The Court of Criminal Appeal 
sits in the High Court of Justice, usually 
in the Court of the Lord Chief Justice. 
The Court hears appeals from persons 
who have been convicted upon indict- 
ment, that is to say before a jury. Persons 
convicted in Magistrates’ Courts have no 
right of appeal to this Court, but must 
appeal to the Appeal Committee of 
County Quarter Sessions or the Recorder 
at Borough Quarter Sessions. A person 
may appeal to the Court of Criminal 
Appeal against conviction or sentence. 
He has a right to appeal against con- 
viction on any ground involving a 
question of law alone. Where the ground 
of his appeal involves a question of fact 
alone, or of mixed law and fact, he may 
only appeal with the leave of the Court 
or upon the certificate of the Judge who 
tried him. Where he wishes to appeal 
against his sentence he must first obtain 
the leave of the Court. Where the sen- 
tence is fixed by law, as the death sen- 
tence for murder, he has no right of 
appeal against sentence. A person who 
desires to appeal must give notice of 
appeal, or of his application for leave to 
appeal, within ten days of his conviction. 

Notice must be given in writing and a 
form of notice can be obtained from the 
’ governor of the prison to which he has 
been committed. When the date is 
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fixed for his appeal, or for his applica- 
tion to appeal, his counsel is allowed to 
argue the matter before the Court. If he 
is without money he may in a proper case 
obtain the services of counsel free of 
charge. The Court may grant permission 
for him to be present in person during 
the hearing of his appeal should he wish 
to do so. In a proper case the Court of 
Criminal Appeal is the final Court of 
bail pending the hearing of his appeal. 
In almost all cases the Court of 
Criminal Appeal is the final Court of 
appeal in criminal matters. The only 
superior Court is the House of Lords, 
and there is no right of appeal to that 
Court unless the Attorney-General 
certifies that a point of law of exceptional 
public importance is involved and it is 
desirable in the public interest that a 
further appeal should be brought. Note 
that the prosecutor as well as the 
prisoner may appeal to the House of 
Lords. (See APPEAL IN CRIMINAL CASES.) 
CRIMINAL JUSTICE ACT, 1948.— 
This sweeping measure of reform 
abolishes penal servitude, hard labour, 
divisions in prison and sentences of 
whipping. Where a criminal statute 
confers on a Court power to pass 
sentences of penal servitude or hard 
labour, this is to be interpreted as 
conferring power to pass sentences of 
imprisonment for a like term. This 
provision also applies to Courts Martial. 
Visiting justices have power to order 
corporal punishment for mutiny, incite- 
ment to mutiny or gross personal 
violence to a prison officer when com- 
mitted by a male prisoner serving a 
sentence of imprisonment, corrective 
training or preventive detention. 
Magistrates’ Courts cannot impose 
imprisonment on a person under 17, nor 
Courts of Assize or Quarter Sessions on 
a person under 15, and no sentence can 
be imposed ‘on a person under 21 unless 
the Court is satisfied that no other 
method of dealing with him is appro- 
priate. To determine whether this is so 
or not the Court must take into account 
any information relevant to his character 
and physical and mental condition. 
The Act confers power upon the Home 
Secretary to prohibit Magistrates’ Courts 
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from sentencing persons under 21, but 
this can be done only by Order in 
Council. 

Additional powers are given to Courts 
to commit offenders between the ages of 
14 and 21 to detention centres, or to 
order them to attend attendance centres, 
the intention being that these institutions 
shall provide corrective training and 
discipline without the stigma that would 
attach to imprisonment. 

Persons over 21 years of age who have 
been convicted of an offence punishable 
by two years’ imprisonment or more, and 
have been twice convicted since the age 
of seventeen for offences so punishable, 
may be sentenced to corrective training 
for a term of not less than two nor more 
than four years. Persons over thirty who 
have been convicted of an offence 
punishable by two years’ imprisonment 
and have been three times convicted on 
indictment, since the age of seventeen, 
of offences so punishable, and have 
been on at least one occasion sentenced 
to Borstal or corrective training or 
imprisonment, may be sentenced to pre- 
ventive detention for a period of not less 
than five nor more than fourteen years. 

When a person is convicted by the 
justices of an offence punishable sum- 
marily with imprisonment, and the 
Court is satisfied on the evidence of two 
medical practitioners that he is of 
unsound mind and that he is a proper 
person to be detained, it may, in lieu of 
dealing with him in any other way, make 
a reception order, which has the same 
effect as a summary reception order 
under the Lunacy Act, 1890. Justices 
may also remand a person so that his 
mental condition may be examined. 

The Act enlarges the powers of a 
Court with regard to persons sentenced 
to Borstal training. Orders for detention 
for Borstal training are to be for a period 
not exceeding three years, but no release 
from an institution is to be granted by 
the Prison Commissioners before the 
expiration of nine months, unless the 
Home Secretary otherwise directs. After 
release, and until the expiration of four 
years after sentence, the person is to be 
under supervision as specified in the 
notice given to him by the Prison 
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Commissioners. Failure to comply with 
the terms of the order may result in 
arrest and detention until the expiration 
of three years from the date of sentence, 
or of six months after arrest, whichever 
is the later. Similar conditions are to 
apply to persons who have been sen- 
tenced to corrective training or pre- 
ventive detention. Extensive changes are 
also made in regard to probation. No 
probation order may be made if the 
offender is 14 years old or more unless he 
expresses his willingness to comply- with 
the requirements of an order. These may 
include a requirement that the offender 
attends for medical treatment or that he 
submit himself to institutional treatment 
for his mental condition, either as a 
voluntary or a resident patient. A Court 
may be named in the order as the super- 
vising Court, and in case of a breach 
that Court, or the Court which made 
the order, may deal with the offender. 

Any Court before which an offender is 
convicted on indictment for felony 
(unless the punishment is fixed by law) 
may fine him in addition to imposing any 
other sentence. On acquittal of an 
offender the Court may order the prose- 
cution to pay the costs of his defence. If 
the Court of Criminal Appeal quash a 
conviction, they also have discretion to 
award the appellant the costs incurred 
in the appeal. An unsuccessful appellant 
may be ordered to pay costs. 

Privilege of peerage in criminal pro- 
ceedings is abolished, and. in future a 
peer charged with felony must stand 
trial before a Judge and jury, instead of 
before his peers in the House of Lords. 

A previous conviction may be proved 
by the production of fingerprint evidence, 
and a certificate by the prison governor 
certifying that the fingerprints of a person 
charged were taken from him while 
detained in prison is admissible in 
evidence. Where any person aged 14 or 
over is arrested and charged with an 
offence before a Magistrates’ Court the 
Court may, on the application of a 
police inspector, order that his finger- 
prints be taken. If he is acquitted the 
fingerprints must be destroyed. 

It was provided that the Act should ~ 
come into force on such a day as should 


152 


CRIMINAL LAW AMENDMENT 


be appointed by Order in Council, and 
that different days might be appointed 
for different sections. This procedure 
was rendered necessary by the many new 
provisions introduced by the Act. Inquiry 
should be made to the Stationery Office, 
Kingsway, London, W.C., as to sections 
now in force. 

CRIMINAL LAW AMENDMENT 
ACT, 1885.—This Act is intended to pro- 
tect women and young girls from the 
practice known as ‘‘white slavery’ and 
from similar dangers. It imposes heavy 
penalties on anyone procuring women 
for immoral purposes, or taking advan- 
tage of them by means of threats, fraud 
or drugs. Violation of girls under 16 and 
abduction of them under 18 are other 
offences under this Act. There is also a 
clause dealing with acts of gross in- 
decency between males. Provision is 
made for punishing anyone who allows 
these offences to be committed on his 
premises. 

CRIMINAL LUNATIC.—“‘The ex- 
pression ‘criminal lunatic’ shall cease to 
be used and there shall be substituted 
for it the words ‘Broadmoor patient’.” 
(Criminal Justice Act, 1948, sec. 62.) 
By the same Act criminal asylums are in 
future to be referred to as ‘““Broadmoor 
institutes.” They are no longer to be 
administered by the Home Office, but 
pass under the management of the Board 
of Control and are vested in the Minister 
of Health. Broadmoor patients may be 
transferred to other hospitals if suitable 
medical treatment cannot be given to 
them in a Broadmoor institute. 

CROSS-EXAMINATION.—In any 
trial one party may cross-examine any 
witness called by the opposing side. The 
purpose of cross-examination is to test 
the veracity of the witness and to bring 
out any points not brought out in his 
examination by the side that called him. 
It is permissible to attack the credit of a 
witness by cross-examining him as to 
his motives, record and character. 
Leading questions, whilst forbidden in 
examination in chief, may be put in 
cross-examination. An important rule 
is that, whenever it is intended to call 
evidence to contradict an account of 
any incident given by a witness, that 


153 


THE CROWN 


witness must in cross-examination be 
challenged on every point in which it is 
intended to contradict him. 

CROWN, THE.—Succession to.—The 
King’s title to the crown is derived from 
the Act of Settlement, 1701, and by that 
Act the succession to the crown is deter- 
mined on the hereditary principle. The 
King in Parliament may at any time 
alter the succession. 

The King succeeds to the throne im- 
mediately upon the death of his 
predecessor; there is no interregnum 
and because of this there is the saying, 
“The King is dead. Long live the King.” 
Two ceremonies mark the accession of a 
new King. First he is proclaimed 
Sovereign and later, after an interval of 
time, there is the coronation ceremony 
where the people formally accept their 
King, and he takes the oath in the 
prescribed form, declaring that he is a 
faithful Protestant and will uphold the 
Act of Settlement. He also signs a 
declaration prescribed by the Bill of 
Rights. Then comes the religious cere- 
mony consisting of anointing and 
crowning, and finally homage is rendered 
to the new King in person by Lords 
and Bishops. 

Duties of the Crown.—Besides the 
valuable and active part which the King 
and his consort play in the social and 
ceremonial life of the country, he has: 
many and varied duties which occupy a 
great deal of time. He is the Commander- 
in-Chief of his forces. He receives the 
credentials of foreign diplomatic repre- 
sentatives, appoints judges and colonial 
governors, confers honours and gives 
audiences to those engaged in the legis- 
lative and executive business of the 
country. He attends meetings of his 
Privy Council—summons, prorogues and 
dissolves Parliament—and has to make 
himself acquainted with the contents of 
innumerable State papers and attach 
thereto the Royal Signature. 

Crown Lands.—In feudal times the 
King was lord paramount of all the land 
in England, and the lords and citizens 
held their estates of him. 

Since the reign of Queen Anne all the 
hereditary landed property of the King— 
except the duchies of Lancaster and 
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Cornwall, which are retained for the 
private income of the King and Prince of 
Wales—has become crown land. By 
the Civil List Act, 1715, the Crown is 
restrained from ever alienating these 
lands. A Civil List Act is passed at the 
beginning of each reign, and on its auth- 
ority the hereditary revenues are paid into 
the Consolidated Fund and a fixed 
sum allowed to the King in considera- 
tion of his assigning his rights to his 
lands. 

CROWN PROCEEDINGS ACT, 1947. 
—A change in the law long recom- 
mended by judges and lawyers was 
brought about by this Act, which removes 
the disability under which a private 
person suffered if he had a right of action 
against any Government department. 
Such a claim could be enforced only if a 
petition of right was granted by the 
Home Secretary, and often the Govern- 
ment escaped liability altogether. The 
Act places the Crown as a litigant in the 
same position as a private citizen. 

Subject to the statutory provisions 
the Crown is subject to liabilities in tort 
to which, if it were a-private person of 
full age and capacity, it would be subject 
(a) in respect of torts committed by its 
servants or agents; (b) in respect of any 
breach of duty which a person owes to 
his servants or agents at common law as 
their employer; and (c) in respect of any 
breach of duty attaching at common law 
to the ownership, occupation, possession 
or control of property. No proceedings 
lie under (a) unless the act or omission 
would, apart from the Act, have given 
a cause of action in tort against the 
servant or agent. Breach of statutory 
duty by a Government servant or agent 
is also a cause of action if such statutory 
duty is binding on persons other than 
the Crown. In actions for negligence 
where there are several joint tortfeasors 
the law relating to indemnity and con- 
tribution applies also to the Crown. 

No proceedings in tort lie against the 
Crown for anything done or omitted to 
be done in relation to a postal packet or 
a telephone communication by a Crown 
servant or agent; nor is any officer of the 
Crown subject (except at the suit of the 
Crown) to any civil liability in regard to 
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such matters. Proceedings lie in respect 
of loss of or damage to a registered 
inland postal packet, not being a 
telegram, in so far as the loss or damage 
is due to any wrongful act or neglect or 
default committed by a Crown servant 
or agent while performing his duties in 
relation to the receipt, carriage, delivery 
or other dealing with the packet. 

The amount recoverable in any action 
of this kind must not exceed, in any 
event, the maximum amount which, 
under the Post Office regulations, is 
available for compensating persons 
aggrieved having regard to the fee paid 
in respect of registration, and the Crown 
is not liable unless the prescribed regu- 
lations have been fulfilled. For -the 
purpose of proceedings it is presumed, 
until the contrary is shown on behalf of 
the Crown, that the loss or damage to 
the packet is due to some wrongful act 
or default of a Crown servant or agent. 
Only the sender or addressee may sue, 
but if neither is able or willing to enforce 
their remedies the Court may allow 
another to bring proceedings upon terms. 

Nothing done or omitted to be done 
by a member of the armed forces while 
on duty subjects him or the Crown to 
liability in tort for the death of or injury 
to another person in so far as the death 
or injury is suffered by that other person 
while a member of the armed forces 
(a) if he is on duty at the time and (db) 
the Minister of Pensions certifies that 
the matter will be dealt with under the 
Royal Warrant. If the act or omission 
causing death or injury was not connected 
with the member’s duty as such there 
is no exemption from liability. 

All civil proceedings against the 
Crown are instituted and proceeded with 
in accordance with the Rules of Court. 
Civil proceedings by the Crown may be 
instituted either by a Government 
department or by the Attorney General. 
Civil proceedings against the Crown are 
to be instituted against the appropriate 
department or, where the plaintiff has 
any reasonable doubt which department 
is appropriate, against the Attorney 
General. In the High Court the trial 
must take place in London unless the 
Court, with the consent of the Crown, 
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otherwise directs. Judgment debts due 
from or to the Crown carry interest. In 
civil proceedings where the Court makes 
an award against the Crown the proper 
officer of the Court must issue a certifi- 
cate for payment to the appropriate 
department. 

CRUELTY TO ANIMALS.—There 
are a number of criminal offences which 
may be grouped generally under the 
heading cruelty to animals. For the 
purposes of the criminal offence the 
word “‘animals” applies only to domestic 
or tame animals and animals which have 
been brought into captivity. 

Cruelty consists of beating, kicking, 
ill-treating, over-riding, over-driving, 
torturing, infuriating or terrifying an 
animal in such a manner as to cause it 
unnecessary pain and suffering. The 
mere infliction of pain, which may be 
necessary for the purposes of correction, 
or which may occur by accident, does 
not amount to cruelty, though there may 
be cruelty by neglect as, for example, 
where an animal is underfed, kept in 
insanitary conditions or without proper 
shelter. In order to constitute the crime of 
cruelty it is necessary to shew that the 
offender knew that he was inflicting the 
pain or that the pain was being inflicted. 
An owner of an animal who permits the 
cruelty is also guilty of an offence. 

Other offences of cruelty consist of 
carrying or transporting animals in such 
a way as to cause them unnecessary 
suffering, and railway authorities are 
under a duty to provide food and water 
for animals carried by rail. Administering 
poisonous drugs or performing opera- 
tions without due care and humanity are 
also offences, though there are exceptions 
to this under the strict rules relating to 
vivisection (q.v.). 

Cock-fighting or the baiting of any 
other animals is strictly forbidden. It is 
an offence to attend a cock-fight or to 
keep a place where a cock-fight is held. 
/ The penalty for any of these offences 
is a fine not exceeding £25 and imprison- 
ment not exceeding 3 months, though 
the owner of an animal whose offence 
consists only in not having shewn 
sufficient care in preventing the cruelty 
in question is liable only to the fine. 
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Where a conviction for cruelty has 
taken place the Court may order that the 
animal in question shall be destroyed, 
and in such case the cost of its destruc- 
tion may be recovered from the owner in 
a Court of summary jurisdiction. Such 
an order does not prevent the owner who 
has been convicted of cruelty from sub- 
sequently obtaining another animal, but 
in the case of cruelty to a dog, the Court 
may make a special order that a person 
convicted of cruelty to a dog shall be 
deprived in future of his right to own 
dogs at all. This order also can only be 
made where the Court has reason to 
think that the person convicted of cruelty 
is not a fit person to own a dog at all. 

Poison.—It is an offence for any person 
to lay down poison upon land except for 
the purpose of killing insects, rats, mice 
and other small vermin, or for manuring 
the land, and in any case reasonable 
precautions must be taken to prevent 
dogs, cats, etc., being damaged by the 
poison. The maximum penalty is £10. 

Traps, Hooks, etc.—The use of pole- 
traps for the capture of wild birds and the 
taking of birds with hooks are forbidden 
under a penalty of 40/- for the first 
offence and £5 for subsequent offences. 

The use of spring traps, except in 
rabbit-holes, is forbidden entirely, and in 
the case of every trap or snare intended 
for catching rabbits, any person setting 
such a snare must visit it without fail at 
least once every twenty-four hours 
between sunrise and sunset upon a 
penalty not exceeding £5. 

The use of tethered or blinded or 
injured birds as a decoy in the taking of 
wild birds is forbidden, as is the use of 
bird-lime for catching wild birds. 

Pigeon Shooting.—It is forbidden to 
take part in any way in the shooting of 
captive birds liberated from a trap. The 
penalty for each of the last two offences 
is a fine not exceeding £15 and 3 months’ 
imprisonment. 

Performing Animals.—Anyone who 
trains or exhibits performing animals 
must be registered. Police constables are 
entitled to inspect all the provisions 
made for the training and performance 
of animals, though they may not go 
behind the scenes during a_ public 
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performance in order to do so. Upon 
complaint being made to the justices, 
either that a person registered as a 
trainer or exhibitor of performing 
animals has been guilty of cruelty, or 
that the training necessarily involves 
cruelty, the Court may order that his 
name be erased from the register 
either permanently or temporarily, or 
that the training or exhibition should 
take place only under certain specified 
conditions. 

Any person who trains or exhibits 
animals without being registered, or who 
does not comply with an order of the 
Court as to the conditions under which 
the training or exhibition may take place, 
or who prevents a police constable or 
inspector from examining the conditions 
under which the animal is kept, is liable 
to a fine not exceeding £50. If convicted 
of cruelty to an animal under his charge, 
he is of course liable also to the ordinary 
penalties for that offence. 

Destruction of Injured Animals.— 
Wherever an animal is injured so badly 
that it is impossible to remove it without 
inflicting further cruelty, a police con- 
stable may arrange for it to be 
slaughtered there and then; and the cost 
of destroying it can be recovered from 
the owner by proceedings in a Court of 
summary jurisdiction. The constable, 
however, is not allowed to arrange for 
the animal to be destroyed unless either 
the owner has consented, or, if the owner 
cannot be found or refuses to permit it 
to be slaughtered, a certificate from a 
veterinary surgeon has been obtained. 
(See ANIMAL; DoG; VIVISECTION.) 

CRUELTY TO CHILDREN.—At 
common law a child has the same re- 
dress for ill-usage as an adult citizen, 
subject to the right possessed by a person 
in whose legal custody he is to inflict 
reasonable chastisement upon him. 

The Children’s Acts, 1908 and 1933.— 
These provide that anyone over sixteen 
years of age having custody of a child 
under sixteen who wilfully assaults, ill- 
treats, neglects, abandons or exposes him 
in a manner likely to cause him un- 
necessary suffering or injury to his health, 
shall be guilty of an offence. They further 
provide that “‘neglect”’ is to cover the 
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failure to provide adequate food, clothes, 
medical aid or shelter, or, if unable to 
provide them, to procure them from the 
Assistance Board. A person guilty of any 
form of cruelty as defined by the Act 
commits a misdemeanour and is liable 
to a fine or imprisonment or both. 

Punishment of Children.—The com- 
mon law right of a parent, teacher or 
other person in lawful control of a child 
to administer corporal punishment is 
preserved. But this right must be exer- 
cised solely for the purpose of correction 
and not from motives of rage, and the 
punishment must be reasonable and 
moderate in extent, in the nature of the 
instrument used, and having regard to 
the age and understanding of the child. 
A schoolmaster is regarded in law as 
standing in the place of a parent and 
may inflict corporal punishment. 

CRUELTY TO <A_ WIFE.—See 
ASSAULT. 

CUM DIVIDEND.—When shares are 
bought and at the time of the purchase 
the company has declared a dividend on 
the shares but has not yet paid it, the 
transaction is said to be cum dividend, if 
the parties agree that the purchaser of 
the shares shall be entitled to the divi- 
dend when paid. As the seller will still be 
the registered shareholder the dividend 
will be paid to him in the first place, and 
he will require to hand it over to the 
purchaser. (See SHARES.) 

CUM TESTAMENTO ANNEXO.— 
When a person dies without leaving a 
will or without appointing an executor 
by will, on application to the Court an 
order will be made appointing some 
person as administrator to perform the 
duties of executor. The authority issued 
by the Court to an administrator is 
called “‘letters of administration.’’ Where 
there is a will but no executor appointed 
in it, the Court issues ‘“‘letters of ad- 
ministration” with the will annexed. Such 
letters are described by the phrase “‘cum 
testamento annexo.” (See EXECUTORS; 
LETTERS OF ADMINISTRATION; WILLS.) 

CURATOR (SCOTS LAW).—A 
curator in the ordinary sense is the 
person who supervises the administration 
of the estate of a minor child who has 
ceased to be a pupil, and in this sense 
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the expression is explained under TUTOR 
AND CURATOR (Scots LAw). 

There are, however, two other senses 
in which the expression is used in Scots 
Law: A curator bonis is a person 
appointed by the Court to manage the 
estate of one who is incapable of man- 
aging his own affairs on account of 
some disability such as insanity, blind- 
ness, dumbness, deafness or old age. 
A curator ad litem is a person appointed 
by the Court to look after the interests 
of a minor in connection with litigation 
in which the minor is a party. (See 
Contract [Scots LAw].) 

CURTESY OF ENGLAND.—Curtesy 
has since 1925 been abolished except in 
one very rare case, but before then it was 
a right which a widower had to claim an 
estate for life as tenant by the curtesy in 
all the lands which his wife owned at her 
death. The husband’s right only arose in 
certain circumstances; thus he had to 
shew that his wife’s interest in the pfo- 
perty was such that it could have been 
inherited by their children, and also that 
a child who was capable of inheriting the 
particular property had in fact been 
born alive; provided that the child was 
born alive, it did not matter if it never 
lived to grow up, or indeed even if it 
died immediately. The husband had also 
to shew that his wife was the sole owner 
~ of the property. 

Tenancy by the curtesy could only be 
claimed over land which was not the 
separate property of the wife in its legal 
sense. The Married Women’s Property 
Act of 1882 contains provisions the 
result of which is that all property 
acquired by a married woman after 
1882 is her separate property. Thus 
abolition of curtesy in 1925 made no 
real change. 

CURTILAGE.—This word means the 
land belonging to a dwelling house and 
surrounding it immediately adjacent. 

CUSTOM.—The English common 
law is based on the immemorial custom 
of the King’s Court. In certain parts of 
the country there are immemorial cus- 
toms which differ from the common law 
but have the force of it in their particular 
localities. If a custom dates from the 
reiga of Richard I., or at least if there is 
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no reason for supposing it does not, it is 
regarded as immemorial and the Courts 
recognize it as being the law for that 
locality. For this reason no modern 
practice can acquire the force of cus- 
tomary law. A customis usually assumed 
to be immemorial if the oldest inhabit- 
ants of the district cannot remember a 
time when it did not exist. Only a 
reasonable custom can have the force of 
law and it can be abolished by Act of 
Parliament, but by nothing else. Custom 
should be distinguished from prescrip- 
tion, which is the right belonging to 
individuals, such as the lord of the 
manor. It is also different. from 
usage, which is a particular mode of 
dealing confined to some trade or 
profession. Customary law is essentially 
connected with a particular district and 
is most frequently met with in relation 
to land. 

CUSTOMS DUTIES.—Customs 
duties are duties payable on the import 
or export of goods into, or out of, Great 
Britain. The original purpose of customs 
duties was purely to bring in revenue, but 
they are often imposed to foster home 
industries by excluding foreign produce. 

The control of customs is vested in the 
Commissioners of Customs and Excise, 
who also have been given various other 
powers in relation to goods whose im- 
portation requires, from public policy, 
careful control or prevention. For 
instance, it is their duty to prevent the 
importation of obscene literature; 
pirated editions of copyright works; the 
plumage of certain birds; gold or silver 
plate not of standard quality; goods 
made in foreign prisons; seal-skins taken 
in contravention of certain regulations; 
opium piepared for smoking; lottery 
advertisements; matches made with 
white phosphorus; hay or straw from 
almost every country; etc. It also is their 


’ duty to see that the necessary licences 


have been obtained for the importation 
of morphine, cocaine, heroin and other 
drugs; arms and ammunition; vaccines, 
serums, toxins and other such sub- 
stances; explosives; dyestuffs; etc. They 
also enforce quarantine regulations. 
When dutiable goods arrive at a port, 
and before they are unshipped, the 
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importer must make “entry” of them on 
the appropriate entry form. They may 
then be unshipped, and, when the duty 
has been paid, may be removed. Alter- 
natively, they may be placedin a duty-free 
warehouse, and the duty then becomes 
payable only when they are removed 
from it for home use; if they are again 
exported, the duty is not payable at all. 

Any person making a false declaration 
or answering questions untruly is liable 
to a penalty of £100. 

Passengers to Great Britain must un- 
ship their baggage only with the authority 
and in the presence of a customs officer, 
and the responsibility for unpacking and 
repacking luggage rests on the passenger. 
The passenger must declare to the officer 
all prohibited or dutiable articles, how- 
ever small their quantity. Duty should, 
strictly, be paid on all dutiable goods, 
but, for the convenience of passengers, 
the authorities will permit the import of 
certain small quantities provided they 


AMAGE FEASANT.—If animals 
LD: found trespassing on land 

and damaging it, they are said to 
be trespassing “damage feasant.”? The 
owner of the land may seize them and 
keep them until their owner has made 
good the damage they have done, and 
also paid the cost of keeping them. 

Most domestic animals can be so 
seized except when actually in use. Thus 
a ridden horse may not be distrained. 
Animals when so seized may not be sold 
or used. While the animals are in the 
possession of the distrainor he cannot 
bring an action for trespass, for by law 
you can bring an action for trespass or 
distrain, but cannot do both together. 
(See TRESPASS.) 

DAMAGES.—When a person has 
suffered injury by the fault of another, 
the law will make that person restore the 
injured one to the position he originally 
occupied. If, for some reason, this is not 
possible, the injured man will be entitled 
to some monetary compensation and 
that compensation is known as damages. 
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are declared. If they exceed the amount 
so permitted, duty is charged on the 
whole quantity. If dutiable or prohibited 
goods are not declared, the offender is 
liable to considerable penalties, and the 
goods will be confiscated. 

CY PRES.—When the intention of a 
donor or testator is incapable of being 
literally acted upon, or where its literal 
performance would be unreasonable, or 
in excess of what the law allows, or in the 
case of a charity where the object of a 
gift fails or is insufficiently described, 
the Courts will often allow the intention 
to be carried into effect cy pres, that is, 
as nearly as may be practicable, or 
reasonable, or consistent with law; as 
when a testator attempts to settle his 
property on future generations beyond 
the bounds allowed by law, or where a 
sum of money is found to be too large 
for a charitable purpose to which it has 
been devoted, or for some other reason 
cannot be applied thereto. (See CHARITY.) 


Damages are of two kinds, “‘general’”’ and 
“special.” General are those which the 
tribunal itself assesses as proper. Special 
damage is the amount which an indivi- 
dual plaintiff can prove that he has 
actually lost or expenses he has had to 
incur owing to the particular circum- 
stances of the case—doctors’ bills, loss 
of wages and the like. 

How the Amount of Damages is 
Determined.—Everyone is entitled to 
damages which arise naturally and 
directly from the injury complained of. 
Ali other damages are too remote and 
are not recoverable. In actions for tort 
everyone is liable for the consequences 
which flow naturally from the wrongful 
act, whether onecould have anticipated the 
consequences or not. Suppose a cyclist 
through negligence bumps lightly into a 
pedestrian who falls to the ground and, 
because he has an abnormally thin skull, 
is killed; the cyclist will be responsible in 
damages for killing him, though he might 
never have anticipated such woeful con- 
sequences from a light push. On the other 
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hand there may be a breach of duty toa 
person which results in no injury; only 
nominal damages would then be re- 
covered. These must be distinguished 
from contemptuous damages, often one 
farthing, which are awarded when the 
jury think the action ought never to have 
been brought. 

Sometimes a plaintiff is entitled to 
“exemplary”? damages. This is when it is 
desired not only to recompense the 
plaintiff, but to punish the defendant for 
his conduct. It is most usually found in 
cases of libel where the defendant has 
sought to justify the libel and failed. It 
must be remembered that in claims for 
damages for negligence where the 
defendant establishes that the plaintiff 
himself was partly responsible the Con- 
tributory Negligence Act (q.v.) applies 
and accordingly the damages are cal- 
culated according to that Act. 

Breach of Contract.—Wherever a party 
to a contract fails to observe its terms, 
the party wronged by that failure is 
entitled (in addition to any other remedy 
which he may have, such as a right to 
consider a contract at an end, or an 
injunction for specific performance) to 
bring an action to recover full compensa- 
tion for all the pecuniary loss he has 
suffered owing to the breach. The 
amount of damages recoverable is the 
loss which naturally flows from the 
breach. Thus, if A, a plumber, agrees to 
mend a pipe for B, and as a result of his 
inefficient work the water overflows and 
destroys the wall-paper in the room 
below so that it will cost’ £25 to put it 
right, the amount of damages which B 
can recover from A will include not only 
the cost of putting the pipe right but also 
the cost of the wall-paper which has 
been destroyed by reason of A’s in- 
efficient work. 

Mitigation of Damages.—Although a 
party not in default is entitled to recover 
the loss that he has suffered, he is not 
entitled to sit back and watch that loss 
grow larger in reliance upon the other 
party paying for it. It is his duty to do all 
that is reasonably possible to mitigate 
the damages and keep the consequential 
loss flowing from the breach within 
bounds. If he fails to do so he cannot 
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recover them from the party in default. 
Thus in the illustration given above, if 
A, the plumber, undertakes to mend a 
pipe for B and does so badly, B is not 
entitled to sit back and leave the pipe in 
the state in which A left it, thereby 
allowing it to ruin his wall-paper, but 
must get the pipe repaired as quickly as 
possible, and so mitigate the damage 
which it causes. If he does not do this he 
cannot recover the cost of replacing the 
wall-paper from A, unless he can prove 
to the satisfaction of the Court that the 
damage was in no way increased by his 
failure to take all reasonable steps to get 
the pipe repaired by someone else when 
he saw that more damage would ensue. 
Liquidated Damages. — Sometimes 
where the damages resulting, or likely 
to result, from breaches of a contract 
are difficult to assess, the parties to the 
contract may make provision in the con- 
tract itself for an agreed sum of damages 
to be payable upon breach of the con- 
tract. Where the penalty clause represents 
a fair and bona fide attempt on the part 
of the parties to the contract to assess 
the amount of damages resulting from 
the breach, the Court will adopt that 
measure, and will give damages for the 
breach to that amount. But where the 
Court is of the opinion that the penalty 
provided in the contract is not a bona 
fide attempt to assess the damages likely 
to result from the breach, but is of the 
nature of a penalty or fine inflicted by 
one party upon the other, the Court will 
ignore the penalty clause and will give 
damage according to the ordinary rules 
as if such clause did not exist. 
DAMAGES (SCOTS LAW).—The 
principles governing the award of 
damages are to a considerable extent the 
same in Scots law as in English law. 
The chief difference occurs with regard 
to damages for death resulting from 
personal injuries. In Scots law, just as 
in English law, the executors of the 
deceased may sue the person who caused 
the injuries and any damages recovered 
will be considered part of the deceased’s 
estate (i.e. the assets left by him). Such 
proceedings, however, can be taken by 
the executors only if the deceased him- 
self, before he died, had either begun 
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proceedings or else had intimated a 
claim against the person responsible. 
Damages may be claimed, too, by 
certain relatives of the deceased on their 
own behalf. The only relatives entitled 
to sue, however, are those between whom 
and the deceased there was a mutual 
obligation to provide aliment; in practice 
this generally means the husband, father, 
wife, mother or child of the deceased, 
though in theory the class is actually 
wider than that (see ALimenT [Scots 
Law]). So brothers and sisters, not 


being entitled to aliment from each other, . 


cannot claim damages in respect of the 
death of one of their number. Nor can a 
parent claim in respect of the death of an 
illegitimate child (though an Act passed 
in 1940 now enables an illegitimate child 
to claim in respect of the death of either 
parent). The amount of the relatives’ 
claim is not limited to the value of the 
support (i.e. aliment) that he was entitled 
to claim from the deceased in his lifetime; 
the relatives are entitled in addition to a 
sum as compensation for their own 
wounded feelings, such a sum being 
known by lawyers as.solatium. So in 
Scotland although a father would not be 
able to claim damages proper in respect 
of the death of his young child on whom 
he was not dependent he could neverthe- 
less claim a sum as solatium. The amount 
awarded by way of solatium depends on 
all the circumstances and may be very 
substantial. There is no corresponding 
doctrine of solatium in English law. 

Relatives cannot sue for damages on 
their own behalf if the deceased had 
himself commenced proceedings in his 
lifetime. (See Deticr [Scots Law] and 
REPARATION [Scots LAw].) 

DANCING.—The law as to the 
licensing of dance halls varies with the 
place in which the hall is situated. 

1. When the hall or place is situated 
within twenty miles of London and West- 
minster, but outside Middlesex and the 
places to which the Home Counties 
Licensing Act, 1826 (Section 2), applies.— 
In this area no person may keep any 
place for public dancing without a 
licence from the County Council. 
Whether a place is “kept for public 
dancing” is a question of fact, but an 
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open place enclosed by ropes has been 
held to require a licence. The fact that a 
place is habitually used for dancing, and 
that anyone is allowed in who cares to 
pay an entrance fee, is strong evidence 
that the place is kept for public dancing. 
It does not matter whether the dancing 
is by the public or by performers for 
their entertainment. Naval and military 
recreation rooms are, however, not 
required to be licensed. 

The London County Council hear 
applications for these licences and in 
hearing them must act judicially, but 
there is no appeal from their decisions. 

When a licence is granted the following 
inscription must be affixed over the door 
in large capital letters: ‘Licensed pur- 
suant'to Act of Parliament of the twenty- 
fifth of King George the Second.” The 
hours during which such a place may be 
kept open are noon to midnight unless a 
special order of exemption is granted by 
the Commissioner of Police (see SPECIAL 
EXEMPTION ORDER). Any place kept for 
public dancing without a licence will be 
treated as a disorderly house. 

2. When the hall: or place is situated 
within the districts to which the Home 
Counties Licensing Act applies.—This 
area consists of so much of Buckingham- 
shire, Essex, Hertfordshire and Kent as 
lies within twenty miles of the City of 
London or Westminster, whichever be 
nearer, and the County Boroughs of 
Croydon, East Ham and West Ham. In 
this area, as in the London area, no 
person may keep any place for public 
dancing without a licence from the local 
county or borough council. Such a 
licence can be granted for any term not 
exceeding thirteen months, but the 
council’s power to grant a licence is 


‘discretionary and may be subject to 


such terms and conditions as they think 
fit. On renewal no notice need be given. 
If such premises are kept without a 
licence the penalty is £5 per diem. Unless 
by consent of the council, a place so 
licensed must not be used between mid- 
night and midday, and must, while 
licensed, display the words: “Licensed in 
pursuance of Act of Parliament for...” 

3. When the hall is situated in Middle- 
sex.—In Middlesex the Music and 
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Dancing Licences (Middlesex) Act, 1894, 
applies. This enacts that a place must not 
be kept for public dancing without a 
licence from the County Council on pain 
of £5 per diem penalty. The licence costs 
five shillings and may be granted subject 
to conditions, but the council has 
complete discretion in granting licences 
and there is no appeal from its decision. 
Fourteen days’ notice of applications for 
a new grant must be given to the council 
and to the Police, but no noticeis required 
for a renewal. 

4. When the hall is situated in any 
other part of England.—Licences are 
not necessary unless required by a local 
Act, or unless Part V of the Public Health 
Acts Amendment Act, 1890, is in force. 
If this Act is in force its provisions are 
in most respects identical with the Music 
and Dancing Licences (Middlesex) Act, 
1894, which is in force in Middlesex. But 
the licences are granted by the licensing 
justices at the general annual licensing 
meeting and not by the County Council. 
(See INTOXICATING LIQuorR.) 

DANGEROUS ARTICLES.—A per- 
son having in his possession a dangerous 
article, e.g. a firearm or explosive, is 
under a duty to exercise the highest 
possible degree of care in regard to it. If 
an accident occurs from the use or 
possession of such an article, which 
would not, with the use of ordinary care, 
have occurred, then the law holds that a 
prima facie case of negligence has been 
established against the user or possessor, 
and it is for him to shew that the accident 
was not due to any lack of care on his 
part. Thus, if a man lets off a firework, 
and it explodes and injures someone, he 
will be held liable, unless he can shew that 
he took every precaution to see that no 
injury was caused by letting it off. 

A person who sells or supplies goods 
which he knows to be dangerous must 
warn the person to whom they are sold 
or supplied of their dangerous nature, 
unless he knows for certain that the 
purchaser is already aware of it. The sale 
of several kinds of dangerous article is 
governed by strict statutory provisions, 
and any sale which contravenes such 
provisions is an offence. The most 
important articles whose sale is so regu- 
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lated are explosives, drugs and petrol. 

Carriage of Dangerous Articles.— 
When a person sends such goods by a 
private or a common carrier he must 
warn the carrier that they are dangerous, 
otherwise he will be held liable for any 
damage caused. If he has warned the 
carrier that they are dangerous, and the 
carrier still undertakes to carry them, 
then the sender will not be liable. Railway 
officials may refuse to carry dangerous 
goods, andifa person sends such goods by 
rail without giving the Authority written 
notice of the nature of the goods, he com- 
mits an offence and is liable to forfeit a 
fine of £20 to the railway Authority. 

Storage of Dangerous Articles.—If a 
person brings on to his land and keeps 
there a thing which would be dangerous if 
it escaped, he is liable for all the con- 
sequences. Where a man built a reservoir 
on his land and the water escaped owing 
to the negligence of his servants and 
flooded a neighbouring mine he was 
ordered to pay damages. The House of 
Lords said that he had caused the water 
to be brought on to his land and he must 
keep it there or be liable for the damage 
caused by its escape. 

Special precautions must be taken by 
persons possessing dangerous things to 
see that they are not left about in sucha 
way that children can meddle with them, 
since children are liable to meddle with 
anything that comes within their reach. 
Thus a railway company was held liable 
for injuries sustained by a child who was 
playing with a turn-table on the com- 
pany’s premises. The company had 
allowed a gap in the fence surrounding 
its yard to remain unclosed and had 
taken no precautions to warn the children 
or chase them away as trespassers. So 
also a tree feller who allowed children to 
come near to the scene of his work was 
held liable when a child was injured by 
the fall of a branch. (See MASTER AND 
SERVANT; RAILWAYS.) 

DANGEROUS PREMISES.—A per- 
son who owns premises has a right to use 
them in the natural and ordinary way, 
but he must use them in such a way that 
he does not interfere with any right of 
another person which is recognized by 
law. If premises are in a dangerous 
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condition the interference with a legal 
right may be either a breach of contract, 
or a breach of the duty to take care not 
to injure persons using the premises. 
They may also constitute a nuisance, 
and if a person is injured or suffers 
damage by reason of the nuisance, 
breach of contract or breach of duty, 
the owner or occupier will in most cases 
be liable to compensate him for his 
injury or damage. 

The law divides persons using premises 
into three different categories, namely, 
invitees, licensees and trespassers, and 
the occupier of premises owes a different 
degree of duty to each type of person. 

Who is an Invitee?—An invitee is a 
person who comes upon _ premises 
upon business which concerns the 
occupier at his invitation, express or 
implied. The term “‘invitee”’ is apt to bea 
little confusing because it does not 
include a guest who in the ordinary way 
comes by invitation of the occupier, but 
does not come upon business concerning 
the occupier. A guest at an hotel paying 
for his accommodation is an invitee, but 
a guest staying at a-private house and 
paying nothing is only a_ licensee. 
Examples of invitees are customers at a 
shop, intending passengers on a railway 
station and persons attending a perform- 
ance at a theatre who have paid for their 
seats. The duty owed by an occupier of 
premises to an invitee is to have the 
premises reasonably safe for him, to take 
precautions to prevent injury to him 
and to warn him of dangers which are 
concealed but of whose existence the 
occupier is, or ought to be, aware. 

Who is a Licensee?—A licensee is a 
person who comes upon premises with 
the permission of the occupier, but who 
has no common interest with the occupier 
in coming upon the premises. Such a 
person is sometimes called a bare licensee 
as distinct from one who pays to come 
upon the premises, called a_ licensee 
with an interest, who is to all intents 
and purposes identical with an invitee. 

A licensee has to take the premises as 
he finds them with all their dangers and 
traps, and the owner or occupier is under 
no liability to him if he is injured by a 
defect in the premises which has been in 
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existence for some time. He must not, 
however, intentionally set a trap for the 
licensee, nor must he allow a new danger 
to arise without taking precautions to 
protect a licensee from injury from it. 

Who is a Trespasser?—A trespasser is 
a person who.comes upon premises 
without invitation or permission from the 
occupier or owner. In fact he is a person 
who has no right to be there, and to him 
the occupier owes no duty to warn of 
dangers or to keep the premises safe for 
him. The only duty he owes is not wilfully 
to injure the trespasser, either inten- 
tionally or by acting with reckless 
disregard for his safety. That is to say, 
he must not set a trap for him like a 
spring gun, or do some dangerous 
operation when he is aware that the 
trespasser is upon the premises. 

The duty of the occupier of premises 
is not confined simply to protecting 
persons coming upon them from injury 
by reason of their dangerous condition. 
If his premises adjoin a highway he must 
keep the premises in a safe condition, so 
that no injury arises from them to a 
member of the public using the highway. 
The occupier has also a duty towards 
the occupiers of neighbouring premises, 
and must not use his premises in such a 
way that damage is sustained by neigh- 
bouring owners, nor must he allow his 
premises to get into such a condition that 
they are dangerous to adjoining premises. 
(See ACCIDENT; LANDLORD; NUISANCE.) 

DANGEROUS STRUCTURE 
NOTICE.—If a building, or a wall, or 
any part of a building is in a ruinous 
state and dangerous to passers-by, or to 
the occupiers of neighbouring buildings, 
the surveyor of the local authority must 
give written notice to the owner requiring 
him to repair the dangerous structure. 
The owner or occupier is required to 
commence the work within three days, 
and if he does not do so he may be 
ordered to do the work by two justices 
acting upon the complaint of the sur- 
veyor. If he fails to comply with this 
order, then the local authority must 
themselves do the work, and recover the 
expenses from the owner. 

Anyone aggrieved by a notice served 
upon him in this way by a surveyor of 
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a local authority may raise objections 
when he is summoned before the 
magistrate for an order to be made. 

DANGEROUS TRADES.—If the 
Home Secretary is satisfied that any 
manufacturing process, plant or machin- 
ery used in factories or workshop is 
injurious to health or dangerous to the 
workers, he may certify that manu- 
facturing process, plant or machinery to 
be a dangerous trade and may make 
special regulations governing the trade. 
Before these regulations are made, notice 
of the proposal to make them, and of the 
place where copies of the draft regula- 
tions are obtainable, must be published. 
The time within which objections to the 
proposed regulations may be made must 
also be specified. If the Home Secretary 
does not amend or withdraw the draft 
regulations objected to, he must direct 
an enquiry to be held in public re- 
garding them. When the regulations are 
made they must be laid before both 
Houses of Parliament, and either House 
may within forty days resolve to annul 
all or any of them. 

Copies of the regulations must be 
posted up in conspicuous places in all 
factories and workshops to which’ they 
apply, and failure to do so renders the 
occupier of the factory liable to a 
penalty of £10. Any person pulling down 
or defacing such regulations is liable to a 
fine of £5. 

DEAFNESS (EDUCATION).—Pro- 
vision is made for the education of deaf 
children at special schools on the same 
lines as provision is made for blind 
children (see BLINDNESS). A deaf person 
applying for a driving licence should 
disclose his deafness on the form of 
application, and should claim a test of 
his fitness to drive. 

DEAN.—The term “‘dean”’ is applied to 
many different offices, chiefly ecclesias- 
tical, though there is the exception of the 
dean of a University, college or faculty, 
who is generally a layman. Ecclesiastical 
deans are of four classes: (i) The dean of 
a chapter, or cathedral dean, is the head 
of the chapter and is bound to reside in 
his cathedral for at least eight months in 
every year, his duties being concerned 
mainly with the management of the 
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cathedral; in some new dioceses the 
Bishop acts also as dean; (ii) The rural 
dean is not a cathedral officer but is the 
chief officer of a rural deanery, which 
may be regarded either as a sub-division 
of an archdeaconry or as a group of 
parishes. Usually some clergyman having 
a living in the deanery is appointed rural 
dean; his immediate superior is the 
archdeacon. His duties are mainly to 
report to the Bishop on all ecclesiastical 
matters within the area of the deanery; 
(iii) ‘““Deans of peculiars,” i.e. a dean 
having no chapter, e.g. the Dean of 
Arches (see ARCHES, CourRT OF); and (iv) 
Honorary deans, e.g. the dean of a Royal 
Chapel. 

DEATH.—When a death occurs, 
notice of it must be given personally to 
the local Registrar of Births and Deaths 
by a relative present at the death, or in 
attendance during the last illness. Failing 
him, the notice must be given by any 
other relative, or, failing him, a person 
present at the death, or the occupier of 
the premises where it occurred, or, failing 
them, a person present in the house or the 
person who makes the funeral arrange- 
ments. The personal attendance on the 
registrar must be made within five days, 
unless notice of the death is sent to him 
with a medical certificate of the cause of 
death, when the time is extended to four- 
teen days (penalty for failure, 40/-). On 
failure to register within fourteen days, 
the registrar may require any of the 
above-mentioned persons to attend 
(penalty for failure, a further 40/-). After 
twelve months, no death can be regis- 
tered without the consent of the 
Registrar-General (fee 10/-). 

The registrar must give a certificate of 
registration which must be delivered to 
the person effecting the disposal of the 
body (usually the person effecting the 
funeral service). The person effecting the 
disposal must give notice thereof to the 
registrar within 96 hours. The doctor (if 
any) who attended the deceased must 
send a certificate of the cause of death 
to the registrar, and must hand a notice 
that he has signed such certificate to one 
of the persons whose duty it is to effect 
the registration; such notice must be 
produced when registration is effected. 
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In the case of a sudden, violent or un- 
natural death, it is the duty of the oc- 
cupier of the house in which it occurred 
to inform the police in order that a 
coroner’s inquest may be held. When the 
birth of a stillborn child is registered (see 
BirtH) the registrar will, if so required, 
give a certificate of registration which 
must be produced to the person effecting 
the disposal of the body. Death certifi- 
cates may be obtained in the same way, 
at the same charges, as birth certificates. 
(See BirTH; BIRTH CERTIFICATE.) 

DEATH DUTIES.—Death duties are 
taxes levied on the property of persons 
when they die. There have been, in all, 
seven different kinds of death duty, but 
three of these are now virtually extinct, 
since they can be levied only in connec- 
tion with deaths that occurred before 
2 August, 1894; they were called Probate 
Duty, Account Duty and Temporary 
Estate Duty. For the modern death 
duties see EstaTE Duty; LeGacy Duty; 
SUCCESSION DUTY. 

DEATH (SCOTS LAW).—Certain 
legal topics in relation to the death of a 
person are considered in the Scots Law 
articles on DAMAGES; DIvoRCE; EXxECU- 
ToRS; INTESTACY; PRESUMPTION OF 
DEATH; WILL. 

DEATH SENTENCE.—Sentence of 
death cannot be pronounced or recorded 
against a person convicted of an offence 
if it appears to the Court that at the time 
when the offence was committed he was 
under the age of 18 years. In lieu thereof 
the Court must sentence him to be 
detained during His Majesty’s pleasure, 
and if so sentenced he is liable to deten- 
tion as the Home Secretary directs 
(Criminal Justice Act, 1948, sec. 16). 

DEBENTURE.—Every trading com- 
pany is entitled by law to borrow money, 
whether or not there is any clause in its 
memorandum of association expressly 
giving it power to do so; and it is also 
authorized to give any charge over its 
property in security for the loan. This 
power of borrowing is widely used by 
companies and often provides them with 
the working capital they require. 

Strictly speaking, a debenture is the 
name applied to a document by which a 
company undertakes to repay money it 


164 


/ DEBENTURE 


has borrowed, whether there is some 
security for the loan or not; but in 
practice it is usually applied to cases in 
which a company gives some security, 
over the whole or a part of its property 
in return for the loan made to it. Some- 
times a debenture may be issued to one 
creditor only, e.g. to a bank to secure an 
overdraft, but more often the company 
makes what is called an issue of deben- 
tures. This means that the company 
invites members of the public to lend it 
money, in return for which it (usually) 
undertakes to repay the money on a 
certain date, and meantime to pay 
interest at a fixed rate, and in addition 
gives the lenders a charge over its 
property as security for the loan. 

Debentures and Shares.—In some 
respects a debenture resembles a share. 
Thus debentures may be transferred from 
one person to another in very much the 
same way as shares, and may be bought’ 
and sold on the Stock Exchange, the 
exact formalities necessary for the 
transfer depending on the terms of the 
conditions written on the back of the 
debenture document. Any buyer will 
have the same rights to payment of 
principal and interest as the person from 
whom he bought. 

A debenture holder is in a very 
different position from a shareholder.» 
The debenture holder is a creditor of the 
company, whereas the shareholder is a 
member of the company, i.e. proprietor 
to the extent of his shareholding. 

Irredeemable Debentures—A Recent 
Danger.—A debenture is frequently 
issued on the terms that the company can 
never insist on paying it back, and such a 
debenture is said to be irredeemable. 
This has many advantages to the lender 
of the money, one of the chief being that 
whatever may be the normal rate of 
interest at which money can _ be 
borrowed in future times, he is sure that 
the money he has invested in the deben- 
ture will bring in the same return; for 
the company will not be able to pay off 
the debenture with money obtained by 
borrowing at a lower rate when money 
becomes cheaper. On the winding-up, 
the debenture, like every other debt of 
the company, becomes payable and those 
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controlling the company can therefore 
pay back the debenture, form another 
company, and borrow the money 
required at the lower interest prevailing. 

Registration.—All debentures are re- 
quired to be registered in a book kept by 
the company. In England they must also 
be registered within 21 days of their 
creation with the Registrar of Companies 
at Somerset House, and if this is not 
done, the debenture is void, that is to 
say, the person who has lent money 
cannot claim any of the security given by 
the debenture, although he is at once 
entitled to reclaim the money lent as an 
ordinary creditor, that is, without having 
any right to be paid before the other 
creditors. In Scotland no such special 
registration is necessary. 

A ‘Floating Charge.’,—One of the 
most usual forms of debenture is that 
which gives what is called a floating 
charge over the property of the company. 
It ‘is to be distinguished from a fixed 
charge, which is granted by the company 
over some particular part of its property, 
for example, a mortgage over its land. 

“‘Crystallizing.”? — When anything 
happens which, under the terms of the 
debenture, makes the principal amount 
of the debenture repayable, e.g. when 
interest is in arrears, or when the com- 
pany is wound up, the debenture is said 
to crystallize, that is to say, instead of 
“floating” over the assets of the company 
it becomes a fixed charge on whatever 
property the company may have at the 
time when the crystallization takes place. 
The company can then no longer get rid 
of its property, and if it tries to do so, the 
property is still subject to the debenture. 

When a debenture becomes repayable 
in this way the most usual remedy of the 
debenture holders is to appoint a 
receiver, that is to say some person who 
enters into possession of the property of 
the company which is covered by the 
charge, and who sells it if necessary and 
repays to the debenture holders what is 
due on their debentures, returning any 
balance to the company. The debenture 
holders may also petition the Court to 
have the company wound up. 

Trust Deed.—In some cases the money 
lent by the debenture holders is secured 
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by a trust deed in favour of certain 
trustees, by which the company charges 
its property in favour of the trustees for 
repayment of the money. (See Com- 
PANY; RECEIVER; SHARES; WINDING-UP.) 

DEBENTURE (SCOTS LAW).—In 
Scots Law a company has much less 
power to give security for loans than in 
English Law, for what is called a floating 
charge (see DEBENTURE) is not recog- 
nized. If security is given for a loan, a 
company is in no different position from 
any private individual, and the property 
given in security must be actually trans- 
ferred to the lender in the way required 
by the general law, which will usually 
make it necessary that possession of the 
property is transferred to the lender, or 
else that the transaction is registered. 

DECEASED WIFE’S SISTER.—A 
man is allowed by statute to marry his 
deceased wife’s sister, or his brother’s 
widow, or his niece by marriage. A 
clergyman cannot forbid the use of his 
church for the ceremony, but he need not 
perform it himself. 

DECEIT.—In all actions for mis- 
representation it is necessary for the 
plaintiff to prove that the defendant 
persuaded him by some representation, 
which was in fact false, to act in a certain 
way. But before bringing an action of 
deceit he must be able not only to shew 
all these things, but also to prove that 
the defendant deliberately set out to 
deceive him, and that he himself was 
really deceived and was led by the 
defendant’s wilful misrepresentation to 
act in some way which resulted in actual 
loss to himself. These two things, which 
are technically known as fraud and 
damage, are essential to the action and 
it will fail unless both can be proved. In 
an action of deceit the accusation of 
fraud must be made perfectly plain, as a 
person against whom fraud is alleged 
may have the case tried by a jury. 

DECREE NISI AND DECREE AB- 
SOLUTE.—When a marriage is finally 
dissolved or declared null and void, a 
decree absolute is pronounced by the 
Court. A decree absolute must in all 
cases be preceded by a decree nisi. 
Formerly the time that must elapse 
between the decree nisi and the decree 
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absolute was six months, but by the 
Divorce Rules, 1947, this period is now 
reduced to six weeks. Until the decree 
absolute the marriage in respect of which 
the decree nisi was declared remains in 
existence. The purpose of this interval of 
time is to allow of the intervention of the 
King’s Proctor, or any other relevant 
matter being brought before the Court. 

DEED.—A deed is a written docu- 
ment bearing the seal of the parties to it. 
It is this sealing which is the essential part 
of a deed, and in times past, when many 
persons were unable to write, they con- 
tracted by a deed to which their seals 
were affixed. It is now necessary to sign 
a deed as well as to seal it, and the pro- 
cess of sealing consists merely of touching 
a wafer which has already been placed 
on the deed or the space marked on a 
deed for a wafer, at the same time Stating 
that the person making the deed delivers 
it ‘‘as his act and deed.” 

A deed may be either an indenture ora 
deed poll. An indenture is a deed to 
which there is more than one party—i.e. 
where there is a contract under which 
the parties to the deed each undertake 
liabilities. A deed poll is where there is 
only one party, as where one person 
binds himself to do something, e.g. to 
pay an annuity to someone else. (See 
CONTRACT.) 

DEED (SCOTS LAW).—A distinction 
between a document in writing and a 
document under seal is not known in 
Scots Law, except in the case of com- 
panies. All written documents are called 
deeds, but in some cases the term is 
applied particularly to documents which 
are probative writs. (See CONTRACT 
[Scors Law.]) 

DEED OF ARRANGEMENT. — 
When a man is in financial difficulties, 
he is liable to be made bankrupt by his 
creditors, but in certain circumstances he 
can avoid bankruptcy by making an 
arrangement with his creditors—either a 
composition or an assignment. When a 
debtor makes a composition, he usually 
agrees to pay the sum in the £ which the 
creditors are prepared to accept by cash 
instalments. If the debtor fails to pay 
the instalments, or any of them, the effect 
may be that under the agreement the 
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creditors are entitled only to sue for the 
balance of the composition, or they may 
be entitled to claim the full amount of the 
debt and to ignore the composition 
agreement. 

Another very usual method of making 
an -arrangement is by assigning the 
debtor’s property to some trustee to 
divide among the creditors. Any creditor 
who wishes to come into the arrangement 
must assent to it, and only those who 
consent are bound. 

The important distinction bétween 
composition and assignment is that the 
second is an act of bankruptcy (q.v.) 
whereas the first is usually not. If the 
assignment is to trustees for the benefit 
of the debtor’s creditors generally, 
whether of all or part of his property, it 
will be an act of bankruptcy; but if the 
assignment is only for some, and not all, 
of his creditors, then it will not necessarily 
be an act of bankruptcy. A composition 
may be an act of bankruptcy if it involves 
notice by the debtor that he intends to 
suspend payment of his debts. 

Any deed of arrangement must be 
registered within 7 days of its execution. 
Registration is effected by sending a true 
copy of the deed, and of every schedule 
of inventory to it, to the Registrar 
appointed by the Board of Trade, 
together with an affidavit describing the 
residence and occupation of the debtor 
and the place or places where his business 
is carried on. There must also be included 
an affidavit by the debtor stating the 
total estimated property and liabilities 
under the deed, the amount of the 
composition, if any, and the names and 
addresses of the creditors. The original 
of the deed must be produced to the 
Registrar at the same time to show that 
it is properly stamped. 

The register kept is open to the 
inspection of any person at any reason- 
able time on payment of the fee of 1/-. A 
person inspecting may not only examine 
the register but may also see and take 
copies of any deed registered there. If a 
deed of arrangement is not registered 
within 7 days as above, it is void. 

Consents of Creditors.—As soon as 
a deed has been made, it is to the interest 
of the debtor to obtain the consent of as 
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many creditors as possible to it. Where 
it is for the benefit of his creditors 
generally, the deed will become void if the 
consent of a majority in number and 
value of the creditors has not been ob- 
tained within 21 days after registration. 

An Act of Bankruptcy.—It has been 
stated above that a deed of arrangement 
may be an act of bankruptcy, e.g. if it is 
an assignment of the whole or part of the 
property to some or all of the creditors. 
It would obviously be useless for a 
creditor to assent to a deed of arrange- 
ment as a substitute for bankruptcy 
proceedings if he were at once able to 
upset the deed by relying on it as an act 
of bankruptcy, and presenting a petition 
to have the debtor made bankrupt. 
Accordingly, no creditor who _ has 
assented to the deed can rely on it as an 
act of bankruptcy unless it becomes void. 
Where a creditor has not assented he can 
treat the deed as an act of bankruptcy 
and present a petition. 

When a deed is avoided and the debtor 
is made bankrupt, none of the creditors 
is bound by the deed and they may prove 
for their debts in the ordinary way. (See 
BANKRUPTCY.) 

DEER.—A game licence is required for 
the killing of deer (see GAME), except in 
hunting with hounds or in enclosed 
lands. Heavy penalties may be inflicted 
on persons who hunt or kill or wound 
deer unlawfully, or who have venison in 
their possession without being able to 
shew that they came by it lawfully. To 
steal deer from enclosed land is a felony. 

DEFAMATION.—Defamation is the 
wrong caused by the publication of a 
defamatory statement concerning some 
person without lawful justification. 

What is a Defamatory Statement? 
Libel and Slander.—A defamatory state- 
ment is a statement concerning any 
person which has a tendency to diminish 
the good opinion which others have of 
that person, and tends to expose him to 
public hatred, ridicule or contempt, or to 
injure him in any office, profession or 
business. A defamatory statement may 
be either a libel or a slander. A libel is a 
defamatory statement made in some 
permanent form, such as writing, printing 
or pictures. A slander is a defamatory 
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statement made orally. A libel may be a 
criminal offence as well as a civil wrong 
or tort and, unlike a slander, it is in all 
cases actionable without proof of special 
damage arising out of the libel. 

A slander, unlike a libel, is a civil 
wrong only. Actions for libel and 
slander must be brought within six years 
after the cause of action arose. 

When slander is actionable although no 
financial loss is proved.—To the rule that 
slander is only actionable on proof of 
special damages there are four excep- 
tions: (1) Where the slander charges a 
person with having committed a crime 
punishable by imprisonment. (2) Where 
the statement imputes unchastity to any 
woman. (3) Statements which tend to 
affect a man in his trade or profession, 
e.g. a statement that a tradesman uses 
false weights or is insolvent. (4) Where 
the words allege that a person suffers 
from a contagious disease, e.g. venereal 
disease or leprosy, which might cause 
him to be shunned by society. 

Defamatory statements must be dis- 
tinguished from (1) statements which.are 
merely injurious without being defama- 
tory; (2) mere vulgar abuse. To be 
actionable the statement must affect the 
person complaining of it. It must affect 
his character, his business or his office, 
and not merely his goods or title to 
property. It is no defence in an action 
for libel or slander for the defendant to 
say that he did not intend to refer to the 
person complaining of the statement or 
matter. For instance, if a person writes 
a work of fiction with a character called 
Y and, in fact, the name the author 
invented is the name of a real person, 
even if the author has never heard of him, 
then the author will be liable to that 
person in an action for libel, if that 
person can shew that some persons 
reading the book reasonably thought it 
referred to him. Of course no action can 
be brought unless the book is libellous. 

The Innuendo.—Although a statement 
may not be defamatory in its primary 
sense, that is to say in its plain ordinary 
meaning, it may be defamatory in its 
special meaning, that is the meaning 
which it bore in the circumstances in 
which it was made, and in which it was 
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understood by persons to whom it was 
made. Such a secondary meaning which 
a statement may bear is known as an 
innuendo. Any person who alleges that 
a statement not defamatory in its primary 
sense bears a defamatory innuendo must 
establish that a reasonable person aware 
of all the circumstances could under- 
stand the words in the secondary sense, 
which he alleges that they bear. 

Publication.—A defamatory statement 
is not actionable unless it has been pub- 
lished to some third person. Publication 
of a defamatory statement does not mean 
making public in the ordinary sense. A 
defamatory statement is published as 
soon as it has been made known to any 
person other than the person complaining 
of it. It is sufficient to constitute publi- 
cation if it has been written on a postcard 
or in a telegram to the person complain- 
ing of it, as some other person will, in 
law, be presumed to have read the 
telegram or postcard. It does not neces- 
sarily follow that a defamatory statement 
in a letter is a libel, for in the ordinary 
way a man opens his own letters, and 
there cannot be publication in the legal 
sense if the only person who reads the 
libei is the person libelled. If, however, 
it is known that letters addressed to a 
person are opened by his secretary or 
employee that is sufficient publication. 
In the case of a slander it is sufficient if 
it has been spoken in the hearing of 
persons other than the plaintiff. 

The repetition of a defamatory state- 
ment.—It is no defence to an action for 
libel or slander for the defendant to say 
that he was merely repeating what some- 
body else had said. 

No action for defamation lies by a 
husband against his wife, or vice versa, 
while they are living together, but where 
they are living apart under a separation 
order, or where a wife is carrying on a 
separate business and the defamatory 
statement is upon her in the way of her 
business, she may haye a right of action 
against her husband. 

A master is liable for any defamatory 
statement published by his servant 
within the scope of his employment. At 
the same time the servant is also per- 
sonally liable for the publication of the 
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defamatory statement. That is why in 
actions against newpapers the author of 
the libellous article, if known, is joined 
as a defendant. A principal is also liable 
for the publication of a libel within the 
scope of the agent’s authority. 

Defences.—The principal defences to 
an action for libel or slander are: 

(1) Justification. 

(2) Privilege. 

(3) Fair Comment. 

(4) Apology. 

(1) Justification.—It is a good defence 
in a civil action for libel or slander for 
the defendant to say that the alleged 
defamatory statement was true. By so 
doing, the defendant is said to justify the 
defamatory statement, and such a defence 
is known as the defence of justification. 
It is sufficient if the substance of the 
libellous statement is justified or proved 
to be true, if it meets the sting of the 
charge. Such a defence has its perils, for 
if it fails the jury may award exemplary 
damages. 

(2) Privilege.—Though the general 
rule is that if a person makes a defama- 
tory statement of another he does so at 
his peril, in certain cases on the ground of 
public policy the person who makes it is 
relieved from liability, even though the 
statement is defamatory. The occasion 
on which it is made is said to be 
privileged. Privileged occasions may be 
classed as being of two kinds: occasions 
(a) of absolute privilege and (b) of 
qualified privilege. : 

(a) ABSOLUTE PRIVILEGE.—There are 
certain occasions upon which a person is 
absolutely protected from the conse- 
quences, of any statement he makes, 
however false the statement may be, and 
however maliciously that statement is 
made: but quite naturally such occasions 
are exceptional in character and are not 
likely to be abused. This absolute privi- 
lege is given to: : 

(i) Any statement made during the 
course of any judicial proceedings. 

(ii) Any statement made by one officer 
of state to another officer of state in the 
course of his official duties. For instance 
a communication by the Home Secretary 
to an Under-Secretary of State, or of a 
naval or military officer to his inferior 
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in the course of an official enquiry. 

(iii) Any statement made in either 
House of Parliament by a member of 
that House. 

(iv) Contemporaneous reports for a 
newspaper of any judicial proceedings, or 
any proceedings in either House of 
Parliament are absolutely privileged, so 
long as they are a fair and accurate 
report of those proceedings. 

(v) Reports published by order of 
Parliament are protected by the Parlia- 
mentary Papers Act. The findings of a 
Royal Commission set up to enquire into 
some matter form an instance. 

(b) QUALIFIED PRIvILEGE.—There are 
certain occasions upon which “. . . for 
the common convenience and welfare of 
society,” persons making statements are 
given some measure of protection from 
the consequences of making a statement 
which may in fact be defamatory, so long 
as the statement is made honestly. Such 
occasions are known as occasions of 
qualified privilege, and a statement made 
on such an occasion is conditionally 
privileged. That is to say, if on such an 
occasion of qualified privilege the state- 
ment is made maliciously, the privilege 
is destroyed, and the person making the 
statement is no longer protected from 
the consequences of his statement. To 
put it in another way, malice destroys the 
privilege attached to the occasion. 

Malice in law is a very wide term and 
therefore difficult to define. It has been 
defined as any wrong feeling in a man’s 
mind. Thus any statement made out of 
spite or made by a person who knows it 
to be untrue is a statement made 
maliciously, and such a statement is not 
protected by qualified privilege. 

There are very many occasions upon 
which qualified privilege covers a state- 
ment, and it is not possible here to 
enumerate all of them. The chief 
instances fall under the following heads: 

(i) STATEMENTS MADE IN THE PRO- 
TECTION OF A COMMON INTEREST.—Any 
member of the public may make a com- 
plaint against a servant of the Crown, 
and so long as the charge is honestly 
made and made to some person who has 
control of the official and may be able to 
investigate the matter, the communica- 
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tion will be privileged. If the statement is 
made to more persons than is necessary, 
such publication may amount to malice 
and so destroy the privilege attached 
to the occasion. A communication 
made to a woman, by a relation or 
connection, as to the character of the 
man she proposed to marry was held 
to be qualifiedly privileged, and so 
also have been communications by 
one director of a company to another 
about an official of the company. 

(ii) STATEMENTS MADE IN THE PER- 
FORMANCE OF A DUTY.—A master who 
answers questions put to him con- 
cerning the character of a servant by a 
prospective employer enjoys a qualified 
privilege, but if he is guilty of malice and 
makes false statements the privilege is 
lost. 

(iii) Fair and accurate reports con- 
tained in any newspaper of the meetings 
oflocal authorities are privileged. So toois 
the report of any public meeting to which 
the Press are invited. A fair and accurate 
report of legal proceedings published 
contemporaneously is also privileged. 

(3) Fair Comment on a Matter of 
Public Interest.—An action for defama- 
tion will not lie for a statement which is 
fair comment upon a matter of public 
interest. It must be comment and not 
statements of fact, for statements of fact, 
unless they are protected by privilege, 
must be proved to be true and justified. 
A statement though defamatory is not 
actionable, so long as it is comment 
made fairly, that is, without malice, upon 
a matter of public interest. Fair comment 
is really only a statement of opinion, and 
therefore, if a person who stated his 
opinion were called upon by the law to 
prove his opinion were true, it would 
clearly be an obligation almost im- 
possible for him to fulfil. So long as the 
comment is made honestly, that is to say, 
the person who makes it believes what 
be says, and the matter is of interest to 
the public, no action for defamation lies 
against the person making the statement. 

(4) Apology.—In an action for libel 
contained in a newspaper or other 
periodical publication, no action will lie 
if the defendant prove that the words 
complained of were put in the newspaper 
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without malice or negligence, and that 
at the earliest opportunity an apology 
was inserted in the newspaper and pay- 
ment of a sum of money to the plaintiff 
was made by way of amends. 

Libel as a Crime.—Libel, unlike 
slander, may be the subject of criminal 
proceedings, and every statement which 
amounts to a libel may constitute a crime 
if its publication is liable to cause a 
breach of the peace. The reason for 
ranking libel among criminal offences is, 
it has been said, ‘“‘because of its supposed 
tendency to arouse angry passions, pro- 
voke revenge and thus endanger the 
public peace.”” Thus a person libelled 
may either pursue his civil remedy, or 
may institute criminal proceedings, but 
of course criminal proceedings will not 
lie if the libel be a mere personal 
squabble, unless the libel or its repetition 
is likely to cause a disturbance of the 
public peace. 

A person complaining of a libel may, 
if he desires to prosecute, proceed either 
by way of an indictment or by way of 
information. 

The usual method of-proceeding is by 
way of indictment, and the first step that 
the prosecutor must take is to charge the 
defendant before two justices or a stipen- 
diary magistrate. The course of 
instituting proceedings for libel by way 
of an information is only adopted in very 
serious and pressing cases of a public 
nature, where the libel is upon a person 
in an official or judicial position, and it 
is in the public interest that action should 
be taken. In a criminal prosecution for 
libel it is no defence for the defendant to 
prove that the statement complained of 
was true, unless he can also prove that 
the publication of the statement was for 
the public benefit. It is also a good 
defence to an action for criminal libel for 
the defendant to prove that the publica- 
tion of the words was made without the 
defendant’s knowledge or consent, and 
that their publication did not arise 
through his want of care or caution. 

DEFAMATION (SCOTS LAW).— 
The Scots law of defamation is in many 
respects the same as the English. There 
are, however, three important differences. 
First, there is no distinction in effect 
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between a spoken defamatory statement 
(i.e. slander in English law), and a 
written defamatory statement (i.e. libel). 
They are alike actionable in Scots law. 
Again, it is not necessary in Scots law 
that the defamatory statement should 
be published to some third person, and 
an action will lie and damages may be 
recovered for the injury to feelings 
caused by a defamatory statement, even 
though it was made only to the person 
to whose characier it relates and not to 
any third party. Finally, defamation is 
not a crime in Scots law. 

DEFAULT SUMMONS.—Where a 
plaintiff in a County Court action has a 
claim against a defendant for a debt or 
liquidated sum of money, he may issue a 
default summons, but no default action 
can be brought if the sum claimed does 
not exceed £2. The procedure on such a 
summons differs from the ordinary 
procedure. (See CouNTy CourT PrRo- 
CEDURE.) 

DEFENCE.—A defence is a docu- 
ment in which the defendant in an action 
sets out the facts upon which he relies as 
constituting an answer to the plaintiff’s 
claim. If the defendant fails to deliver a 
defence within the times set out in the 
rules, he is liable to have judgment 
entered against him in default of defence. 

DEFENDANT.—In cases in the Chan- 
cery and King’s Bench Divisions of the 
High Court of Justice, in probate cases 
and in actions in the County Courts, the 
person against whom the action is 
brought is called the defendant. Often in 
criminal proceedings the accused is 
referred to as the defendant. 

DEFERRED CREDITORS.—In 
bankruptcy and in the winding-up of a 
company, just as there are certain debts 
which are paid before all others, known 
as “‘preferred debts,’ so also there are 
certain debts which are not paid until all 
others have been satisfied, known as 
“deferred debts.’ In the case of. bank- 
ruptcy the following debts are deferred: 
(1) any loan made by a wife to her hus- 
band, who has become bankrupt, for the 
purposes of his business or vice versa; (2) 
any loan made to the bankrupt on the 
terms that the rate of interest shall vary 
with the profits of the bankrupt’s 
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business; and (3) any sum due in respect 
of goodwill of a business for a share of 
profits. (See BANKRUPTCY; WINDING-UP.) 

DEL CREDERE AGENT.—A del 
credere agent is a person who undertakes 
to sell goods for another on the terms 
that, if the person who purchases the 
goods does not pay for them, the del 
credere agent will do so. (See PRINCIPAL 
AND AGENT.) 

DELICT (SCOTS LAW).—The delib- 
erate infringement of rights arising 
apart from contract, e.g. the making of a 
defamatory statement, is called a delict. 
When the infringement is not deliberate 
but arises from the failure to exercise 
proper care, it is said to be ‘‘quasi- 
delictual.” Delict and quasi-delict thus 
correspond to the tort of English law, 
and the English term “‘tort”’ is frequently 
used in Scotland. (See REPARATION 
[Scots LAw].) 

DEMESNE.—When part of a manor 
was in the actual occupation of the Lord 
of the Manor it was said to constitute the 
demesne. Since the abolition of copyhold 
tenure the importance of this term has 
disappeared. 

DEMISE.—When premises are let 
under a lease they are sometimes said to 
be demised. Originally the term demised 
covered the transfer of any kind of right; 
it is now confined to the grant of leases. 

DEMURRAGE.—Demurrage is the 
amount payable by the shipper to the 
shipowner for delay in loading or un- 
loading the cargo. 

When goods are carried at sea, cither 
under a charter party or under a bill of 
lading, it is necessary to calculate the 
time likely to be occupied in loading and 
unloading in order to determine the 
amount of freight, because obviously, if 
the ship were detained for an unreason- 
able period in any port by the delay of 
the person sending or receiving the goods 
in loading or unloading, a loss would fall 
upon the shipowner. The period fixed for 
the operations of loading and unloading 
is known as the ‘“‘lay days,” and these run 
from the time when the ship arrives at the 
place to which she is bound to proceed 
under the charter party, and the charterer 
has been informed of her arrival there. If 
no “lay days” are mentioned, the 
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charterer will still be liable if he keeps the 
ship beyond a reasonable time. It is 
usually provided in the charter party 
what sum per day shall be paid to the 
shipowner as demurrage, but if no pro- 
vision is made, the shipowner will still 
be entitled to claim damages, the 
amount of which will be the loss to which 
he has been put by the delay. 

DEMURRER.—An old form of plead- 
ing whereby one party alleged that the 
other party to an action in his pleading 
had shewn no case in law. In other words, 
the defendant would say that, assuming 
every fact pleaded by the plaintiff were 
true, nevertheless these facts did not 
constitute in law a good cause of action. 
Demurrers have been abolished, and the 
modern procedure is to apply to strike 
out the pleading of the opposite party. 

DENTISTS.—No person may practise 
dentistry unless he is registered under 
the Dentists Act, 1878 (penalty for 
contravention, £100 fine). This does not 
prevent a doctor practising dentistry or 
the extraction of a tooth by a pharma- 
ceutical chemist where the case is urgent. 
and no qualified person is available. A 
registered person must not assume or 
use in connection with his premises any 
title or description suggesting that he 
possesses a_ professional qualification 
other than that he actually possesses as 
recorded in the register. No person 
whose name does not appear upon the 
Register of Dentists, which is kept by 
the General Medical Council, may 
recover his fees in a Court of law, 
although the fitting of artificial teeth 
does not amount to dental surgery, and 
the cost of their fitting and the materials 
contained in them can be recovered by 
an unqualified practitioner. 

The General Medical Council exercises 
over registered dentists a control 
similar to that which it exercises over 
registered medical practitioners (q.v.), 
and is entitled to hold enquiries and to 
punish registered dentists, by erasure of 
their names from the register or other- 
wise. (See Docror.) 

DEPONENT.—Any person who 
swears an affidavit or gives evidence in 
Court is called a deponent. 

DEPORTATION ORDER.—Any 
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alien who has been convicted of any 
offence punishable with imprisonment 
without the option of a fine may be 
recommended by the Court that con- 
victed him for deportation from the 
country. This is a recommendation only 
and is examined by the Home Secretary. 
The latter may then, on such recommende 
ation, actually order the deportation of 
the alien. The Home Secretary also has 
the power to deport where in his view 
deportation is necessary in the public 
interest, even though none of the pre- 
vious considerations is present. A person 
who appears in Britain in breach of a 
deportation order may be imprisoned 
for six months. (See ALIENS.) 

DEPOSITION.—When indictable 
offences are being enquired into in a 
Magistrates’ Court, the statements of 
witnesses are written down and signed 
by them. These written statements are 
called depositions. They must be taken 
in the presence and the hearing of the 
prisoner, and they must be read over and 
signed by the witness, and also signed by 
one of the magistrates before whom they 
are taken. On the committal of a prisoner 
for trial a witness can be bound over 
conditionally, which means that unless 
called upon specially he need not attend 
the trial before the judge and jury, be- 
cause his deposition is read out and 
becomes evidence. If this is not done a 
witness who gave evidence before the 
magistrates must attend. If a witness dies 
before the trial, or is too ill to attend, the 
Courtcan order that his deposition beread. 

DESERTER.—Desertion is the act of 
a sailor, soldier or airman absenting 
himself without leave from his unit with 
the intention of permanently avoiding 
future service in His Majesty’s forces. It 
is desertion for a man to absent himself 
with the intention of avoiding some 
special duty, such as proceeding with his 
unit on active service, even though he 
may intend eventually to return to the 
service. Even on active service a man 
who leaves his unit to avoid a dangerous 
duty can be convicted of desertion. 

Any police officer, if he suspects on 
reasonable grounds that a man is a 
deserter or absentee, may arrest him 
without a warrant. He must at once bring 
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him before the Magistrates’ Court. It is 
the duty of a Court, if satisfied that a man 
is a deserter or absent without leave, to 
cause him to be handed back to an 
escort. Any person who knowingly 
assists a deserter to remain in conceal- 
ment commits a criminal offence. 

DESERTION.—Desertion is a matri- 
monial offence which consists of the 
withdrawal of one spouse from cohabita- 
tion with the other without reasonable 
excuse. The essence of desertion is that 
there shall be a parting without mutual 
consent. Desertion may occur even if the 
parties are living under the same roof. 
This was decided by the High Court in a 
case where the evidence showed that one 
spouse lived in a separate room, took 
meals alone and ignored the presence of 
the other spouse in every way. If a 
husband and wife mutually agree to live 
separate and apart, and one of them later 
on regrets this agreement, he or she 
cannot legally complain of the other if 
that other persists in refusal to return. 
Of course this parting by mutual consent 
must be intended as a separation. 

A husband or wife complaining of 
desertion for a period of three years may 
petition in the Divorce Division of the 
High Court of Justice for a dissolution 
of marriage. A deserted wife has an 
alternative and cheaper remedy in the 
Magistrates’ Court, where on the ground 
of her husband’s desertion she can obtain 
a maintenance order of £2 a week with 
the custody of her children and a sum for 
their maintenance. 

DESIGNS.—It is possible in certain 
circumstances to acquire the copyright in 
a design for a limited period of years by 
means of registration. The Patents and 
Designs Act defines a design as ‘only those 
features of shape, configuration, pattern 
or ornament applied to any article . 
which in the finished article appeal to and 
are judged by the eye.’’ It is the shape, 
form or ornamentation of the finished 
article which constitutes the design and 
may be registered under the Act as such. 

The only designs which can be regis- 
tered are those which are “new or 
original’; regard is had not merely to 
the design itself but to the completed 
effect of the design upon the article. 
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The right to acquire copyright in a 
design by registration is lost if the design 
has been previously published. Publica- 
tion in this legal sense includes the use of 
the design by anyone, including the 
designer himself, in connection with the 
article for which registration is sought, 
the exhibition of the design as applied 
to the article or its manufacture and 
sale, and the publication of the plans, 
drawings and specifications. 

Registration.—The period for which 
copyright in a design may be obtained 
by registration is five years from the 
date of the application for registration. 
Extensions may be granted for five years 
and for a further five years after that. 

The registered owner has the exclusive 
right to apply the design to any article of 
the class or classes for which it was 
registered, and may prevent any other 
person from so using it. He can enforce 
his copyright by means of an action 
against anyone who infringes it. It is a 
good defence to any action to shew that 
the articles made by the registered 
proprietor in accordance with his regis- 
tered design were not marked with the 
word “‘registered.” 

Application for registration must be 
_ made by the proprietor. The Comptroller 
may refuse to register a design only 
because it is contrary to law or morality, 
or because it is not new or original, or 
has been previously published. 

A register is kept at the Patent Office of 
all registered designs and their owners. 
In the event of the registered owner 
dying or assigning his rights, application 
must be made to insert the new owner’s 
name in the register; but this can only be 
done when there is a complete transfer 
of ownership. In order to prevent 
piracy, the right to inspect this register is 
restricted. During the first two years 
after registration the only persons who 
are permitted to inspect it are the regis- 
tered proprietor and his agent; but any 
person whose application for registration 
‘has been refused on the ground that his 
design has already been registered by 
someone else may claim to see parti- 
culars of the registered design. 

At all other times the register is open 
to all, and certified copies of the contents 
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may be obtained. Anybody who is—or 
would be—affected by the registration of 
a design may apply to the Comptroller 
at any time to cancel or vary the regis- 
tration on the ground that it ought never 
to have been allowed. 

DETENTION CENTRE.—Instead of 
imposing imprisonment on a person of 
more than 14 but less than 20 years, the 
Court may, if the Home Secretary has 
notified that a suitable centre is available, 
order him to be detained in a detention 
centre for three months (or six months 
in special circumstances). Those who 
have been previously sentenced to 
imprisonment or Borstal training, or, if 
not less than 17 years old, have previous- 
ly been ordered detention, cannot be 
dealt with in this way (Criminal Justice 
Act, 1948, secs. 18 and 48). 

DETENTION OF LUNATICS.— 
Great care has obviously to be taken in 
securing the detention of any person as a 
lunatic. (According to the Mental 
Treatment Act, 1930, the word ‘‘lunatic”’ 
must no longer be used, and the phrase 
“person of unsound mind” is substituted 
instead.) The first step is the obtaining 
of a certificate by a doctor that the person 
is insane. (See CERTIFICATION OF LUNA- 
tics.) Next, it is necessary to obtain an 
order from some judicial authority. 

The most usual method by which a 
person is detained is by a reception order 
(see below) but in three cases persons 
may lawfully be detained, after judicial 
inquiry, without a reception order: 

(a) Idiots and imbeciles. The parent or 
guardian of a person who falls within 
either of these two classes may place him 
in an institution or with an approved 
guardian, provided he first obtains two 
medical certificates, of which one is from 
a doctor approved by the Board of 
Control or the local authority. 

(b) Mental defectives (idiot, imbecile, 
feeble-minded person or moral imbecile), 
if found in a neglected condition, or 
abandoned, or cruelly treated, may be 
detained until a petition for a reception 
order can be presented. 

(c) Dangerous persons. An “‘urgency 
order” may be made by the husband or 
wife or near relative (or failing them a 
friend) of any person whom it is neces- 


DETENTION OF LUNATICS 


sary to restrain either for his own safety 
or for that of the public. Such an order 
will only justify restraint if it is accom- 
panied by a medical certificate given not 
more than two days previously. It oper- 
ates for seven days, or if a petition for a 
reception order is applied for, until this 
has been heard. 

Procuring Certification.—The normal 
method of procuring certification and a 
reception order is now by petition to a 
judicial authority, usually a magistrate. A 
petition is addressed to the judicial 
authority and notice of it served on the 
patient. Wherever possible the husband, 
wife or near relative should be the 
petitioner. The petitioner must have seen 
the patient with 21 days and must present 
two medical certificates, one from a 
doctor approved by the Board of 
Control. Any person interested may 
require the proceedings to be private. The 
patient himself must be given written 
notice that he is entitled to be seen in 
person by the judicial authority making 
the order, and may demand that he be so 
seen. But the authority~need not see him 
before making the order and if no 
demand is made, or the medical officer 
certifies that it would be bad for the 
patient, he need never see him at all. 
There is no appeal from the decision of 
a judicial authority (but there are many 
checks on unjustified detention). If he 
refuses an order he must send his reasons 
to the Board of Control. A person 
convicted of an offence punishable 
by imprisonment may be sent to an 
institution if the Court makes a recep- 
tion order. Before doing so the Court 
must be satisfied on the evidence of 
two doctors that he is of unsound mind 
and a proper person to be detained (see 
CRIMINAL JusTICcE AcT, 1948, sec. 24). 

Treatment and Care of Patients.—In 
addition to exercising general supervision 
over all places in which persons of un- 
sound mind are detained, the Board of 
Control have made specific regulations 
for the treatment and care of patients. 
Managers of such places must submit 
regular and detailed reports of all 
patients admitted and discharged, of the 
treatment given to them and its results. 
No form of mechanical restraint (strait 
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waistcoat, padded room, etc.) may be 
employed unless a medical certificate 
that it is necessary is first obtained. 

Regular visits have to be made by the 
Lunacy Commissioners and their in- 
spectors. If relatives or friends wish to 
visit a patient, or to have him medically 
inspected, they should apply to the Board 
of Control, who can give them an order 
for admission, and can also order that 
the doctor be allowed to examine the 
patient. Indeed, any person may apply to 
the Board to have a patient examined by 
two doctors; the doctors will report to 
the Board, who may then order the 
patient’s release. Quite apart from any, 
such examination, any two Commis- 
sioners of the Board of Control may at 
any time order the release of the patient. 
(See CERTIFICATION OF LUNATICS.) 

DEVELOPMENT OF LAND.—The 
expression ‘‘development’? means ‘“‘the 
carrying out of any building, engineering, 
mining or other operations in, on, over 
or under land, or the making of any 
material change in the use of any build- 
ings or land” (Town and Country Plan- 
ning Act, 1948). The following operations 
are not deemed to be development for 
the purposes of the Act: (1) Maintenance, 
improvement or alterations which affect 
only the interior of a building and do not 
materially affect its external appearance; 
(2) maintenance and improvement of 
highways; (3) work on sewers, mains 
and cables by local authorities or statu- 
tory undertakers; (4) the use of any 
buildings or other land within the 
curtilage of a dwelling house for any 
purpose incidental to the enjoyment of 
the house; (5) use of land for agricultural 
purposes or forestry; and (6) use of land 
for any purpose specified in an order by 
the Minister under the Act. The use as 
two or more houses of any building 
previously used as a single dwelling 
involves a material change in the use of 
the building, and the deposit of refuse or 
waste materials on land also involves a 
material change. The display of adver- 
tisements on a building not normally 
used for that purpose also involves a 
material change. 

The Minister by order provides for 
the grant of permission to develop land 
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as specified in such order. In any other 
case permission is given by the local 
planning authority. (See Town PLAN- 
NING.) 

DIES NON.—This is a Latin expres- 
sion meaning a day on which legal 
transactions do not take place. Sundays 
are dies non. 

DILAPIDATIONS.—This is the name 
applied to the tenant’s liability to repair 
premises which have been let to him. The 
exact extent of his liability will depend 
upon the terms of the letting. The word 
is also used to indicate the tenant’s claim 
against the landlord where the landlord 
has failed to do repairs for which he is 
liable. In practice, when premises are let 
on a long lease a schedule of dilapida- 
tions, that is, a list of all the repairs which 
the landlord thinks the tenant is bound 
to do, is served upon the tenant some 
months before the end of his tenancy. 
(See LANDLORD AND TENANT.) 

DILIGENCE (SCOTS LAW).—In 
Scots law the word ‘‘diligence”’ is used to 
denote all the processes of law by which 
a creditor seizes the property or person 
of a debtor, with the object of forcing 
him either to appear in Court to answer 
an action which the creditor has brought, 
or to find security for the satisfaction of 
some judgment which may be pro- 
nounced against him in the action, or 
again to carry out a judgment already 
pronounced. This diligence takes several 
forms, e.g. imprisonment for debt; 
arrestment; poinding; adjudication; 
inhibition; sequestration for rent. Each 
of these is described under its own 
heading, except sequestration for rent, 
described under the sub title Hypothec 
of LANDLORD AND TENANT (Scots LAw). 

Ordinarily diligence can be done only 
under the authority of the Court. For 
the recovery of amounts due under bills 
of exchange and promissory notes, how- 
ever, there is a form of summary diligence 
competent without such authority. 

DIOCESE.—A diocese is an area 
entrusted to the care of a Bishop in 
matters ecclesiastical. There are thirty 
dioceses in the Province of Canterbury 
and thirteen in the Province of York. A 
diocese is sub-divided into archdeacon- 
ries (See ARCHDEACONRY.) 
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The Chancellor of a diocese is usually 
appointed (for life) by the Bishop. He 
then acts as the Judge of the Consistory 
Court, being answerable only to the 
King, and dealing with all ecclesiastical 
cases arising within the diocese, except 
that he cannot depose from holy orders, 
but all cases where that would seem to be 
the appropriate punishment he must 
refer to the Bishop. The office of Chancel- 
lor is usually held by a layman possessed 
of knowledge of ecclesiastical law. The 
surrogate is a substitute appointed by 
the Chancellor to hold Courts on his 
behalf. (See Consistory Court.) 

DIRECTOR OF PUBLIC PRO- 
SECUTIONS.—The department of the 
Director of Public Prosecutions was set up 
in 1879 and the Director carries out his 
statutory duties under the superintend- 
ence of the Attorney-General. Broadly 
speaking, the Director is required to 
take up all cases and to prosecute where 
the offence is punishable with death, as 
also all cases in which he may be so 
directed by a Secretary of State or the 
Attorney-General. He also takes up cases 
where in his opinion a prosecution is 
required in the public interest, cases 
which appear to be of importance 
or difficulty, and cases where there has 
been a refusal or failure of a person to 
proceed with a prosecution. He gives 
advice and assistance to officers of the 
police, clerks to justices and other per- 
sons concerned in criminal proceedings. 

The office of the Director is situated in 
London, but country cases are frequently 
dealt with by the Director’s agents, who 
are usually local solicitors. The depart- 
ment is in no way a “‘detective organiza- 
tion’”’ as it has no machinery for making 
inquiries itself but must employ the local 
police force concerned. 

During the course of the investigation 
of a case the Director naturally issues 
such instructions as he may deem 
desirable as to the nature of the inquiries 
to be carried out, and it is the practice 
of the police*forces to lend to the 
Director detective officers who are at 
his absolute disposal for that purpose. 

The Director’s duty is to present the 
cases at Court, see that the necessary 
technical evidence is available and that 
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counsel are properly instructed at the 
trial. As matters stand at present it is a 
great safeguard to the interests of justice 
that the statements obtained by the 
police are minutely scrutinized in the 
Director’s department and it may be 
taken for granted that if it appeared that 
any statements were improperly or 
indiscreetly obtained, they would be 
immediately rejected. 

DIRECTORS.—The persons who are 
usually appointed to manage the affairs 
of a company are known as _ its 
directors. Every company must have a 
director and a secretary and a sole 
director must not also be secretary. The 
number of directors a company has is 
decided by the company, but a public 
company must have two or more. A 
private company may have a sole 
director. The exact position of the 
directors in a company depends on the 
terms of the company’s articles of 
association, which fix the manner in 
which they may be appointed and 
removed, and their remuneration. 

Appointment and Remoyal of Directors. 
—At a general meeting of a company 
other than a private company a motion 
for the appointment of two or more 
persons as directors by a single resolution 
must not be made unless a resolution 
that it shall be so made has first been 
agreed to by the meeting without any 
vote being given against it. A company 
may by ordinary resolution remove a 
director before the expiration of his 
period of office, notwithstanding any- 
thing in its articles or in any agreement 
between it and him. Special notice is 
required of any motion to remove a 
director or to appoint someone in his 
place at the meeting at which he is 
removed. If the director concerned makes 
a representation in writing requesting 
notification to members the company 
must, if the representation is made too 
late, send the members a copy of the 
representation. A person appointed to 
fill the vacancy caused “by the removal 
of a director is treated as if he had 
been elected when the removed director 
was elected. 

Retirement of Directors under Age 
Limit.—No person who has attained the 
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age of seventy can be appointed director 
of a company if it is not a private com- 
pany (unless being a private company it 
is a subsidiary of a body corporate which 
is not a private company). A director 
must vacate office at the conclusion of 
the annual general meeting com- 
mencing next after he attains seventy. 
Vacancies so created are filled as casual 
vacancies. Nothing in this provision, 
which is contained in the Companies 
Act, 1948, prevents the appointment of 
a director at any age or requires a 
director to retire at any time if his 
appointment was made or approved by 
the company in general meeting, but 
special notice is required of any resolu- 
tion appointing or approving the 
appointment of a director for it to have 
effect. A duty is cast on a director to 
disclose his age to the company. Any 
person failing to do so, or acting under 
an appointment which is invalid or has 
terminated by reason of age, is liable to 
a fine of £5 a day while he so acts. 
Directors as Trustees.—The directors, 
being in possession and control of 
money which has been entrusted to 
them by other people, i.e. the share- 
holders, are regarded in many respects as 
trustees of that money, and must exercise 
any powers given to them for the best 
interests of the company. For example, 
they must not make calls on shares 
unless it is in the interests of the company 
to do so, and in one case where they 
made calls to get money to pay their own 
fees, there being no other money avail- 
able, the call was held to be void. 
Directors as Agents. Ultra Vires.— 
Directors have the authority given to 
them by the articles of association and 
it is only within the limits of the authority 
there set out that they can bind the 
company in contracts which they enter 
into on its behalf. Any act done outside 
their authority is said to be ultra vires— 
i.e. beyond the powers of the directors— 
and is binding on the company only if 
ratified by all the shareholders. 
Contracts in which Directors are In- 
terested.—Directors, being persons who 
are in a sense trustees for the company, 
are not allowed to make any contract 
between themselves, or any firm or 
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company in which they are financially 
interested, and the company. If they 
make such a contract it is void, quite 
apart from any question as to whether 
or not it is fair to the company. There are 
two exceptions to this. First, a director 
can agree to take shares in the company, 
and, secondly, the articles of association 
may, and usually do, provide that a 
director may make contracts with the 
company so long as he discloses to his 
co-directors or to the company that the 
contract is one in which he is interested. 
The articles usually provide in such a case 
that the director must not vote at the 
meeting of directors at which the ques- 
tion of entering into the contract is 
considered. No director may in any 
circumstances make any profit out of any 
of the company’s transactions unless the 
fact that he is about to do so is known to, 
and approved by, the company, i.e. the 
other directors or the shareholders. 
Directors’ Shares.—As it is very desir- 
able in the interests of the shareholders 
that directors should have a financial 
stake in the company, it is almost 
invariably provided by the articles that 
they must hold a certain number of 
shares to qualify them to act. These are 
known as qualification shares. Directors 
must not receive these shares as a present 
from their promoters (the persons who 
have brought the company into exist- 
ence). Every company must keep a 
register showing the number of shares 
or debentures in the company (or in a 
subsidiary or holding company of the 
company) held by each director or held 
in trust for him. The register is open to 
inspection and accessible to any person 
attending the annual general meeting. 
Duties.—A director cannot appoint 
someone else to act for him at board 
meetings or to do acts which he should 
do personally on behalf of the company. 
He is not bound to attend every board 
meeting, but if he fails to attend a reason- 
able number he may be removed from 
office. If he agrees without enquiry to acts 
which his other directors have decided 
upon at board meetings he cannot 
escape liability for these acts, if they turn 
out to be criminal or fraudulent, because 
he took the advice of his co-directors. 
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Fees and Payments to Directors.—The 


' remuneration of a director is fixed by 


the articles. Tax-free payments and loans 
to directors are prohibited. In any 
accounts of a company laid before the 
annual general meeting or in a statement 
annexed thereto there must be shown, so 
far as the information is contained in 
the company’s books and papers or the 
company has the right to obtain it from 
the persons concerned, (a) the aggregate 
amount of the directors’ emoluments; 
(5) the aggregate amount of directors’ 
and past directors’ pensions; (c) the 
aggregate amount of any compensation 
to directors or past directors in respect 
of loss of office. The amounts must 
include all relevant sums paid by the 
company or its subsidiaries or any other 
person. 

Payments to Directors for Loss of 
Office.—Payments to directors by way 
of compensation for loss of office must 
be disclosed to, and approved by, the 
company. 

False Statements in Prospectus.— 
When a company issues a prospectus in- 
viting the public to subscribe money for 
shares or debentures, the prospectus will 
usually be drawn up by the directors, 
each of whom is required to sign it; and 
if it contains any untrue statement the 
directors will be liable for damages. 

Directors’ Report.—The annual report 
of the directors must deal, so far as is 
material for the appreciation of the state 
of the company’s affairs by the share- 
holders and is not, in the opinion 
of the directors, harmful to the company, 
with any change during the financial 
year in the nature of the company’s 
business. (See COMPANIES.) 

DISABILITY PENSIONS. — Under 
the Royal Warrant, which is identical for 
the Army, Royal Navy and Royal Air 
Force, members of the Armed Forces 
who suffer from an injury or disability 
which is attributable to, or aggravated 
by, war service after 3 September, 1939, 
are entitled to a disability pension in 
respect of their disability if itis assessed 
according to the Warrant at over 20 per 
cent. If under that percentage, a lump 
sum payment is generally made as a final 
award. The Warrant is administered by 
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the Ministry of Pensions, and those who 
claim to be entitled to an award should 
write to the local office of the Ministry, 
the address of which may be obtained at 
the local post office, or to the Ministry of 
Pensions, Norcross, Blackpool. The 1946 
Warrant places on the Ministry the onus 
of proving that any injury or disease 
occurring in service is not attributable to 
or aggravated by such service, whereas 
under the Warrant applicable to the 
Great War the onus lay the other way. 
If the application is refused by the 
Minister of Pensions appeal lies to the 
Pensions Appeal Tribunal, a_ special 
statutory Court composed of a legal 
member who is the chairman, a medical 
member and a service member. On 
fact the tribunal’s decision is final, but 
on law appeal lies to a specially nomin- 
ated Judge of the High Court. The 
decision of the tribunal must be unani- 
mous. An appeal against the degree of 
assessment is heard by a Court com- 
posed of two doctors and a layman. 
The Minister of Pensions also ad- 
ministers the Personal_ Injuries (Emer- 
gency Powers) Act, 1939, which provides 
for the payment of pensions and injury 
allowances to civilians injured in enemy 
air raids. Appeals from his decisions lie 
to the Pensions Appeal Tribunals. 
Pensions for the mercantile marine are 
also administered by the Minister, and 
in this case also appeal lies to the 
Pensions Appeal Tribunal. 
DISABLED PERSONS (EMPLOY- 
MENT) ACT, 1944.—This Act makes 
provision for the training and employ- 
ment of ‘disabled persons,’ who are 
defined as those who “on account of 
injury, disease or congenital deformity 
are substantially handicapped in ob- 
taining or keeping employment or in 
undertaking work on their own account 
of a kind . . Suited to their age, 
experience or qualifications.”’ The 
Minister of Labour is charged with the 
duty of arranging for vocational training 
courses and industrial rehabilitation 
courses and those whoattend suchcourses 
are to be paid. A register of disabled 
persons is to be kept by the Minister, 
and those who desire their names to be 
entered in it must apply in the prescribed 


178 


DISCLAIMER 


manner. Ex-servicemen who _ receive 
disablement pensions under the Royal 
Warrant are treated for this purpose as 
disabled persons. Names remain on the 
register so long as the disablement 
continues and no longer. 

It is the duty of a person who has a 
substantial number of employees to give 
employment to persons handicapped by 
disablement to the number of his 
quota as ascertained under the Act 
(penalty for contravention £100 fine or 
three months’ imprisonment or both). 
There are elaborate rules laid down for 
ascertaining the quota, and when this 
has been done the Minister must inform 
the employer what the figure is. Records 
must be kept by employers of the number 
of handicapped persons employed, with 
their names and relevant particulars. 

DISABLEMENT BENEFIT.—When 
a person insured under the National 
Insurance (Industrial Injuries) Act, 1946 
(q.v.), suffers personal injury by accident 
arising out of and in the course of his 
employment, being insurable employ- 
ment, he is entitled to disablement 
benefit if as the result of the injury he is 
suffering after 156 days (Sundays being 
disregarded), beginning from the day of 
the accident, from loss of physical or 
mental faculty which either (a) is likely 
to be permanent, or (5) is substantial, 
that is to say, is not less than twenty per 
cent. The disablement benefit may take 
the form of a disablement. pension based 
on the degree of disablement, or a 
gratuity not exceeding £150. 

DISBAR.—When a barrister is no 
longer allowed to practise he is said to be 
disbarred. His status as a barrister is 
taken away by the Inn of which he is a 
member. 

DISCLAIMER.—When an individual 
becomes bankrupt or a company is 
wound up, it often happens that the 
property which comes into the hands of 
the liquidator, or trustee in bankruptcy, 
or liquidators, has attached to it a legal 
obligation requiring the performance of 
some act. For example, where a company 
is the holder of a lease it will be required 
normally to pay the rent and to spend 
money in some cases on carrying out 
repairs. When this is so, the trustee in 
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bankruptcy or liquidation is entitled to 
repudiate the property, and to refuse to 
carry out the obligations. This act of 
repudiation is known as disclaimer. The 
person who was entitled to have the 
obligations carried out, and has suffered 
injury by the disclaimer, may be admitted 
as a creditor and prove for the extent of 
his loss. 

DISCOVERT.—An _ unmarried 
woman or widow is sometimes in legal 
phraseology described as discovert. Her 
position in law differs in many respects 
from that of a married woman. 

DISCOVERY.—Discovery means the 
duty of each party to give a list to the 
other of the documents—i.e. letters, etc. 
—in his possession. 

When an action is brought in the High 
Court or the County Court the parties 
are entitled, if they wish, to be informed 
upon oath by affidavit what documents 
dealing with the questions in dispute are 
in the possession of the other side, and to 
inspect and take copies of these docu- 
ments. Certain documents, such as 
documents prepared by a legal adviser 
for the purposes of the action, are privi- 
leged from discovery in this way, but as 
a rule each side is entitled to see every 
document in any way relevant to the 
case. Where one party believes the other 
is concealing a relevant document the 
Court may make an order for discovery. 

DISCRETION.—Wherever a tribunal 
has a discretion in any matter, it must use 
that discretion judicially, that is to say 
not arbitrarily or from improper motives. 
The Court of Appeal is loath to interfere 
in a case where the judicial discretion 
has been exercised unless it is clearly 
shown that the Judge acted capriciously 
or on some wrong ground, if, for 
example, he did not take into considera- 
tion a relevant matter. 

In divorce cases the judicial discretion 
has frequently to be exercised. A peti- 
tioner, although proving that the 
respondent has been guilty of adultery, 
may have himself to admit adultery. In 
such circumstances the Court has to 
decide whether it will exercise its dis- 
cretion in favour of the party who has to 
make these admissions. Sometimes, of 
course, where there are cross petitions, 
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both parties will ask for discretion, that 
is to say, both admit their own wrong- 
doing but say that their own case is 
specially deserving of consideration and 
that the Judge should exercise discretion 
in their favour. Here the Judge must 
decide where the balance of wrong lies. 

DISGUISE AT NIGHT.—It is a mis- 
demeanour to be found at night wearing 
a disguise with the intention to commit a 
felony. Thus, if a man is found in such 
circumstances wearing a mask, or with 
his face blackened, he may be convicted 
even though he has not actually started 
to commit the felony he has in mind. 
Anyone, not only a policeman, may ar- 
rest a person in these circumstances. 

DISHONOURED CHEQUES.—A 
cheque is dishonoured when the banker 
on whom it is drawn refuses to pay it. 
The usual method of refusal is for the 
banker to write ““R.D.” or “Refer to 
Drawer’ upon the face of the cheque, 
and return it to the person who presented 
it for payment. The latter has no rights or 
cause of action against the bank, but he 
can sue the drawer or any indorser for 
the amount of the cheque. 

Lack of funds in the drawer’s account 
is the usual cause of dishonour. If this is 
the reason, notice of dishonour need not 
be given by the bank to its customer, the 
drawer. Where the account is in funds 
every bank is under a duty to honour its 
customer’s cheques. If it fails to do so the 
customer may sue the bank for breach of 
contract or, where the cheque has been 
marked ‘‘R.D.,”’ for libel, for his credit 
may be damaged by the bank’s action. 

DISINFECTION.—Local authorities 
provide places equipped with apparatus 
and attendants for the free disinfection of 
articles of clothing, infected bedding and 
other articles. The medical officer of 
health of each district is empowered by 
the authority to require the owner of 
an infected article to deliver it up for 
disinfection to an officer of the authority. 
Written notice must be given and failure 
to comply with the notice entails a maxi- 
mum penalty of £10. (See INFECTIOUS 
DISEASE; PUBLIC HEALTH.) 

DISORDERLY HOUSES.—Any 
brothel, or gaming house or other house 
of a disorderly character is a disorderly 
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house. It is not essential that noise or 
similar disorder should be apparent. A 
person who manages a disorderly house 
is liable to be fined or imprisoned. (See 
BROTHEL; GAMING House.) 

DISSOLUTION (COMPANIES).—A 
company does not cease to exist when 
it is wound up, but only when it is 
dissolved. Winding-up is merely a 
preliminary step for distributing the 
assets of the company among the persons 
entitled to them. It may be a com- 
pulsory winding up when the company is 
unable to meet its liabilities or a volun- 
tary winding up when the shareholders 
decide to cease to carry on business. 
When the winding-up is complete and all 
the property of the company has been 
distributed to creditors or shareholders, 
the Court may make an order that the 
company be dissolved. If this order is 
not made the company will be dissolved 
by the Registrar of Companies. 

When a company is dissolved, any 
property which is in its possession and is 
not claimed by anyone will become 
“bona vacantia’”’ and pass to the State. 

DISTRESS FOR RENT.—By com- 
mon law a landlord has a right to distrain 
for his rent, that is, to seize certain goods 
which are on the land let, and ultimately 
to sell them in payment of the rent. 

How Distress is made.—The distress 
may be made either by the landlord him- 
self or by a bailiff with a certificate from 
the County Court. If the landlord is a 
limited company the distress can be made 
only by a bailiff; in practice this is the 
usual method. The bailiff in such cases 
receives from the landlord a written 
authority called a warrant of distress. 

It is necessary that rent should be due 
before a distress can be levied, but the 
landlord may not have made any demand 
for the rent, and he must not have 
brought an action and recovered judg- 
ment for it before distraint. The distress 
must be made in the day-time between 
sunrise and sunset and cannot be made 
on Sunday. The entry to distrain must 
not be made by force, and accordingly it 
is illegal to break open an outer door, but 
if entry is once obtained peaceably, inner 
doors may be broken open. 

What Rent may be Distrained for.— 
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The distress must be for rent due within 
6 years before the distress, but rent due 
before that time may be distrained for if 
some written acknowledgment of the 
indebtedness has been made by the 
tenant within the 6 years. Where the 
premises for which the rent is due are an 
agricultural holding, not more than one 
year’s rent may be distrained for, except 
where, by the ordinary course of dealing 
between the landlord and tenant, the 
payment has been allowed to be deferred 
until the expiration of a quarter or half 
year after it was legally due. Where the 
tenant becomes bankrupt, or if a com- 
pany is wound up, the landlord’s right 
of distress is subject to special rules. 

What Goods may be Taken.—The 
principle of distress is that the landlord 
may take, with certain exceptions noted 
below, all goods on the premises let, 
whether they belong to the tenant or not. 
Distress is therefore distinguished from 
execution, which entitles a creditor to 
take goods which belong to his debtor 
wherever they may be, but not to take 
goods which belong to others. Where 
goods have been fraudulently or secretly 
removed from his premises to avoid a 
distress they may be taken. 

The following goods are privileged 
from distress: (1) Goods belonging to 
the Crown; (2) gas or water or electric 
light fittings and apparatus belonging to 
the suppliers; (3) goods delivered to the 
tenant to be dealt with in his business, 
e.g. shoes sent to a shoemaker to be 
soled, or a car sent to a garage to be 
repaired or kept; (4) the goods of a guest 
at an hotel or inn; (5) perishable goods; 
(6) money; i.e. loose cash which cannot 
be identified; (7) things actually in use 
(the object of the law here is to prevent 
a breach of the peace, because physical 
violence might result); (8) goods which 
have been taken in execution; (9) the 
wearing apparel and bedding of the 
tenant or his family, and the tools and 
implements of his trade to a total value 
of £5. If £5 worth of goods of this class 
are left, any excess may be taken. 

Goods of Lodger or Under-tenant.— 
When a landlord distrains on premises 
which the tenant has sub-let and takes 
goods which belong to an under-tenant 
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or a lodger, or to some stranger who has 
no tenancy in any part of the premises 
whether he lives there or not, that person 
should serve on the landlord a notice in 
writing stating that the tenant has no 
property in the goods distrained, and 
that they belong to him. This declaration 
should be handed to the person levying 
the distress, and afterwards the landlord 
has no right to distrain on those goods 
or proceed with the distress if he has 
already distrained, but must release them. 
If he does not do so he is guilty of an 
illegal distress for which damages may 
be recovered, and the owner of the goods 
may apply to the Justices for an order 
compelling the landlord to restore his 
goods to him. The declaration must have 
attached to it a correct inventory and 
must also state what amount of rent, if 
any, is owing to the tenant, and an 
undertaking to pay future rents to the 
landlord instead of to the tenant until 
all the arrears have been paid off. 
Goods Not Protected.—Certain goods 
are still liable to distress, although they 
do not belong to the tenant. These are 
(1) goods belonging to the husband or 
wife of the tenant as the case may be; 
(2) goods over which the tenant has 
granted a bill of sale, or which he has on 
hire purchase—unless, as is usually the 
case, the hire purchase agreement pro- 
vides that in case of a failure to pay rent 
the agreement shall cease so that thereby 
the goods are the property of the hirer— 
or which are included in any settlement 
made by him; (3) goods in the possession 
or at the disposition of the tenant by the 
consent and permission of the true 
owner in such circumstances that the 
tenant is reputed owner thereof; (4) 
goods of the tenant’s partner; (5) goods 
belonging to an under-tenant on premises 
where any trade or business is carried on 
in which both the tenant and under- 
tenant are interested; (6) goods belong- 
ing to, and in the offices of, any company 
on premises where the tenant is a 
director or officer of the company. 
Procedure after Distraint. After goods 
have been distrained it is the landlord’s 
duty to impound them in order to keep 
them safely. A detailed inventory must be 
made at once and served on the tenant 
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or left on the premises with a written 
notice of distress, stating the total 
amount due for rent and costs and that 
the goods will be sold unless the amount 
due is paid or the goods replevied. 
Replevying means giving before the 
Registrar an undertaking to bring an 
action at the County Court and lodging 
security fixed by the Registrar. 

The goods are usually placed in a room 
on the premises and locked up there, but 
it will be a sufficient impounding if the 
tenant consents to the goods remaining 
in their ordinary position. At one time, 
to show that distress had not been aban- 
doned it was necessary to leave a man in 
possession of impounded goods, but now 
an arrangement known as_ walking 
possession is made under which the fact 
that goods are left unattended is not 
counted as an abandonment of the 
distress. The goods must be kept 
impounded for 5 days, and if, before the 
end of that time, the tenant or owner of 
the goods requests the landlord in writing 
to extend the time, they must be kept for 
a further 10 days. If at the end of that 
period no steps have been taken by the 
tenant either to pay the amount due or 
to replevy the goods, they must be sold 
either privately or preferably by public 
auction. The sale should be advertised, 
every effort made to procure a good price 
and any surplus returned to the tenant. 

Wrongful Distress.—A distress may be 
wrongful in any of three ways. It may be 
illegal, irregular or excessive. The rights 
of the tenant or owner of goods taken 
will differ in each of these cases. Illegal 
Distress—A distress is illegal when it 
should never have been made at all; e.g. 
if no rent is due; or if rent has been 
tendered and refused; or if it is a second 
distress for the same rent; or if the goods 
are privileged from distress; or if they are 
the goods of lodger or stranger, and the 
distress is proceeded with after the owner 
has claimed them in the manner provided 
above. When the distress is illegal, the 
tenant (or the owner of the goods if the 
tenant is not the owner) may bring an 
action for damages for illegal distress, or 
may obtain the goods back by replevying. 

Where the person claiming the goods 
wishes to replevy, he must take this step 
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within the 5 or 15 days during which the 
landlord holds the goods and before they 
are sold. If the landlord succeeds in the 
action for replevying, the goods are 
returned to him. 

Irregular and Excessive Distress.—A 
distress which -is legal in the first place 
may become irregular by reason of some 
act of the landlord after, or during, the 
levy of the distress, e.g. failure to give to 
the tenant a proper list of articles taken 
before selling, or selling too soon. Again, 
even if the proceedings are regular the 
distress will be wrongful if it is excessive, 
that is, if the amount of goods taken is 
grossly disproportionate to the amount 
of rent due. 

Where the distress is illegal, irregular 
or excessive, the tenant may sue for 
damages. If the landlord or other person 
responsible for an irregular or excessive 
distress tenders amends, i.e. money 
compensation, no action can be brought 
against him. 

Pound Breach and Rescue.—If the 
tenant or any other person removes 
goods after they have-been impounded, 
even though the impounding was wrong- 
ful, he is said to commit pound breach. 
When goods have been removed in this 
way the landlord may take them 
wherever he can find them and may sue 
the tenant for treble damages, that is, 
three times the amount of the loss he has 
sustained. Rescue takes place when 
goods are seized by any person after 
distress but before impounding. As 
distress and impounding now usually 
take place at the same time rescue can 
now rarely happen. Both pound breach 
and rescue are criminal offences. 

Removing Goods to avoid Distress.— 
Although normally goods can only be 
distrained if they are on the premises, yet 
if a tenant fraudulently or secretly 
removes his goods from the premises to 
prevent the landlord from distraining 
on them, the landlord may take them, 
wherever they may be, by distress within 
30 days after the removal. 

Rent Acts.—Special provisions very 
materially reducing the landlord’s right 
of distress apply to premises controlled 
by the Rent Restrictions Act. An order 
from the Court must be obtained in 
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regard to all houses protected by the 
Acts. 

DISTRICT COUNCIL. — District 
councils may be either urban or rural; 
for their constitution, powers and duties, 
see LOCAL GOVERNMENT. 

DISTRICT REGISTRY.—A plaintiff 
may take out a writ for an action in most 
provincial towns atthe district registry, 
but a defendant who does not reside or 
carry on business within the district 
registry’s area may, if he desires, enter 
his appearance at the Central Office in 
London instead of in the district registry. 
The District Registrar performs the 
duties of a Master of the Supreme Court. 

DISTURBANCE.—Compensation for 
disturbance, i.e. being put out of pos- 
session, is awarded under the Agricul- 
tural Holdings Act to a tenant who has 
been given notice to quit by his landlord. 
(See AGRICULTURAL HOLDINGS.) \ 

DIVIDEND.—The method by which 
the profits of a company are transferred 
to its shareholders is by the payment of 
dividends which are declared by the 
company in general meeting, usually on 
the recommendation of the directors in 
their report. A company cannot be com- 
pelled by a shareholder to pay dividends, 
even though it has made profits. 

Dividends must be paid out of profits 
and not out of capital. This means that if 
there are no profits available, no divi- 
dends can be paid. Dividends may be 
paid either as interim or final, an interim 
dividend being paid during the trading 
year in anticipation of what the final 
profits will be. Dividends are paid less 
income tax, and a dividend warrant is 
issued certifying that the tax payable has 
been deducted. The shareholder is thus 
not liable for income tax on his dividends 
but is liable for sur-tax. (See Cum 
DivipEND; Ex DIviIDEND; SHARES.) 

DIVEST.—Where any right is actually 
vested, the act of taking away that right 
is called ‘‘divesting.”’ 

DIVIDING SOCIETY.—A dividing 
society is a friendly society which, in 
addition to providing benefits for its 
members out of the society’s funds, also 
carries out a division of the surplus funds 
at certain fixed periods among the 
members. It is very much the same as a 
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slate club, save that a dividing society 
usually is intended to be more perman- 
ent, and does not exist solely from year 
to year like a slate club. 

A dividing society can be registered 
with the Registrar of Friendly Societies 
if the rules insist that all claims must 
be met before any division takes place. 
(See FRIENDLY SOCIETY.) 

DIVISIONAL COURT. — Three 
Judges of the King’s Bench Division 
when sitting together may constitute a 
Divisional Court. This Court hears 
appeals by way of case stated from the 
Magistrates’ Courts. It is the Court that 
grants orders (a) of mandamus, calling 
upon judicial officers of inferior Courts, 
or any person. who has a judicial duty to 
perform, to do such duty; (6) of prohi- 
bition, calling upon judicial officers or 
persons having judicial duties not to act 
in breach of their duty; and (c) of 
certiorari, removing cases from _ the 
inferior to the superior Courts. 

Divisional Courts composed of Judges 
of the Chancery Division hear appeals 
in bankruptcy and Divisional Courts of 
the Probate, Divorce and Admiralty 
Division hear appeals in matrimonial 
cases from the Magistrates’ Courts. 

DIVORCE.—Until 1857 the only 
method of obtaining a divorce permitting 
remarriage was by a private Act of 
Parliament. The cost of such a proceeding 
was enormous and was a luxury reserved 
for the very rich. Between the years 1715 
and 1852 the total number of marriages 
dissolved in this country was less than 
two hundred. By the Matrimonial Causes 
Act, 1857, the High Court of Justice was 
granted the power of granting decrees of 
divorce entitling the parties to remarry. 

The validity of marriages and the 
grant of relief on account of matrimonial 
offences are dealt with by the Probate, 
Divorce and Admiralty Division of the 
High Court. ‘Validity’? cases are those 
for jactitation (which literally means 
“‘boasting’”) and nullity of marriage. 
Relief on account of matrimonial offences 
is by way of divorce, restitution of con- 
jugal rights and judicial separation. 

1.  Jactitation of Marriage.—If a 
person persistently and falsely maintains 
that he or she has been married to 
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another, the person of whom it is said 
can ask the Court to order the other to 
cease making the allegation. 

2. Nullity of Marriage.—A decree of 
nullity of marriage is not the same thing 
as one of divorce. By a nullity decree the 
Court declares that there never was in 
fact a valid marriage; by a decree of 
divorce it dissolves an existing marriage. 

Marriages may be invalid on several 
grounds. In some cases they are null and 
void from the beginning; in others they 
can be rendered void on the application 
of one of the parties. The latter class are 
“voidable”’ (see Vor and VorIDABLe). 

Marriages are void or null (that is, they 
are not real marriages at all) if there was 
absence of free consent on the part of one 
or both of the parties. Thus, if a person is 
married when in such a state of intoxica- 
tion as to be unable to give any real con- 
sent, the ceremony is void. It is equally 
so if his or her consent is obtained by 
threats of violence, or fraud as to the 
nature of the ceremony. On the other 
hand misrepresentation on other matters 
connected with the marriage has no legal 
effect on the marriage. 

Marriages are void also if performed 
contrary to the law governing their cele- 
bration, or if between persons within the 
prohibited degrees of kindred or (if after 
10 May, 1929), with a person under 
sixteen years of age, or one already 
married, or a person so mentally deficient 
as to be unable lawfully to marry because 
incapable of understanding properly the 
nature of the ceremony. 

A marriage is voidable if, when the 
ceremony is performed, one of the parties 
turns out to be from the start physically 
unable to consummate it, and such 
inability is incurable. Invincible repug- 
nance by a wife to the act of consumma- 
tion with her husband, or mental insta- 
bility in a husband making him unable 
to consummate the marriage with his 
wife, may be made the grounds for a 
petition for nullity. It should be noted 
that mere sterility (that is, inability to 
have children) does not constitute 
ground for a decree. 

Since 1937 a marriage is voidable, and 
a decree of nullity may be petitioned for, 
on the ground that the respondent (1) has 
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wilfully refused to consummate the 
marriage; or, at the time of the marriage 
(2) was mentally deficient; or (3) suffering 
from venereal disease; or (4) if the 
woman was at the time of the marriage 
pregnant by another man. In the last 
three cases, the petition must be pre- 
sented within a year of discovering the 
ground for nullity. 

It should be noted that in the first case 
the non-consummation must be due to 
the wilful refusal of one party to con- 
summate. If both parties agree not to 
consummate the marriage they cannot 
afterwards obtain a decree of nullity on 
this ground. Insistence on the use of 
contraceptives by one party has been held 
to constitute refusal to consummate, but 
a decree of nullity was refused where the 
other party had agreed to this course. 

3.  Divorce.—By the Matrimonial 
Causes Act, 1937, no one may present a 
petition for divorce within three years of 
the marriage, except by leave of the 
Court in exceptional circumstances. This 
rule does not apply to War marriages 
where the husband was.not domiciled in 
England at the time of the marriage, 
unless the parties have made a home 
together in England after the marriage. 

The grounds upon which a divorce may 
be granted are (1) adultery, (2) deser- 
tion for not less than 3 years immediately 
preceding the date of the petition, (3) 
cruelty, (4) incurable insanity, or being 
under care and treatment for insanity for 
five years and so continuing, and (5) to 
the wife only, on the ground that her 
husband has been guilty of rape or 
certain other sexual offences. 

A divorce decree must be refused if 
there has been any connivance or col- 
lusion between the parties. There must 
be no unreasonable delay by the 
petitioner in filing the petition after 
being aware of the matrimonial offence 
complained of, there must have been no 
cruelty such as to drive the other party 
to desertion or adultery, and there must 
have been no desertion by the petitioner 
without reasonable cause before the 
offence alleged. Where adultery, deser- 
tion or unsound mind is alleged, there 
must have been no wilful neglect or 
conduct conducing to the offence. 
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Where one of the spouses has been 
continually absent and not heard of for 
seven years, and the other spouse has no 
evidence that the missing one is alive, the 
deserted spouse may petition for leave to» 
presume death and if this is granted the 
marriage is automatically dissolved and 
the petitioner is free to remarry. 

A person cannot, of course, ask for a 
divorce on the ground of his or her own 
adultery, The right is that of the innocent 
party. But if a petitioner who proves 
adultery by the other spouse has himself 
committed adultery, he is not necessarily 
prevented from obtaining a divorce. 

In such a case, however, it is essential 
that at the time of presenting the petition 
he or she makes a full disclosure in 
writing to the Court of all adultery com- 
mitted, and the circumstances leading to 
it. If this be done the Judge has a dis- 
cretion which he may exercise in the 
petitioner’s favour to grant a decree, 
notwithstanding the petitioner’s own 
adultery. When each party is petition- 
ing for divorce on the ground of the 
other’s adultery, and each admits adul- 
tery and asks for the discretion of the 
Court to be exercised in his or her favour, 
the Court has the task of deciding which © 
should be granted the decree. 

Decree Nisi.—If a divorce petition is 
successful, the Judge grants a decree nisi, 
that is a decree unless within the next six 
weeks anything comes to light (suchas per- 
jury or insufficient disclosure of the facts to 
the Court) which would make the Court - 
refuse the decree. At the expiration of six 
weeks the decree may be made absolute 
and the divorce becomes effective. If the 
petitioner commits adultery before the 
decree has been made absolute, the 
decree nisi may be revoked. 

The parties are not free to marry again 
immediately the divorce petition has been 
heard and a decree nisi granted. They 
must wait for the grant of decree absolute. 
The successful petitioner can apply for 
decree absolute at any time after six weeks 
have elapsed since the grant of decree 
nisi. If the petitioner omits to apply for 
decree absolute, the respondent (the 
guilty party in the action) can do so after 
three months from the date on which the 
petitioner could have applied. 
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There are several bars to a petition for 
divorce. The adultery may, of course, be 
denied, and in this connection it may be 
noted that the petitioner has not merely 
to allege, but to prove, the adultery. 

If it be shewn that the petitioner con- 
nived at the adultery, the petition must be 
dismissed. 

Connivance.—Connivance consists of 
assistance or conduct intentionally or 
recklessly allowing the adultery of the 
other spouse. It must precede the event, 
and connivance at adultery with one 
person may bar relief if the same spouse 
commits adultery with another person. 

Collusion.—If the parties are in collu- 
sion to deceive the Court by arranging 
evidence or effecting some agreement by 
which the case is not defended, the Court 
has no option but to dismiss the petition. 

A similar result is produced when the 
adultery complained of has been “‘con- 
doned.” 

Condonation.—Condonation takes 
place when the innocent spouse with full 
knowledge of the other’s matrimonial 
offences forgives them and the parties live 
together again. Mere verbal forgiveness 
does not in itself constitute condonation, 
but resumption of marital relations after 
the facts of the offences are known, even 
without expressions of forgiveness, is 
conclusive evidence of condonation. 

Conduct Conducing.—In certain cases 
even though adultery be proved, the 
Court has discretion to refuse to granta 
divorce. This is so where the conduct of 
the petitioner has conduced to the adultery 
complained of. Neglect or cruelty may 
have this effect, but it must be remem- 
bered that each case has to be considered 
on its own facts. 

Undue Delay.—Another ground on 
which a decree may be refused is undue 
delay in bringing the divorce proceedings. 
Where there has been long delay after the 
petitioner has learnt of the adultery or 
other ground for divorce the Court 
must consider the motives behind the 
delay. If the reason is shewn to be lack 
of funds the Court will regard it with 
sympathy, but nowadays facilities for free 
legal aid reduce the value of this excuse. 

Parties.—In divorce proceedings, the 
husband and wife are the principal 
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parties, being called the petitioner and 
the respondent as the case may be. Where 
the wife is the petitioner, the woman with 
whom she alleges the adultery was com- 
mitted is called ‘“‘the woman named.” She 
may intervene in the proceedings to deny 
the allegations made against her. 

Where the husband is the petitioner, 
the other man is called ‘‘the co-respond- 
ent.’’ As such, he is always a party to the 
suit. In addition to obtaining a divorce 
from his wife, a husband may recover 
damages from a co-respondent who, 
knowing her to be a married woman, has 
seduced her. A co-respondent may insuch 
circumstances be directed to pay the costs 
of the proceedings. 

4. Judicial Separation.—A decree of 
judicial separation may be granted on the 
grounds of adultery, cruelty or desertion. 
Such a decree does not dissolve the mar- 
riage and the parties are not rendered 
free to marry again. It does, however, 
provide that they need not live together, 
and usually carries with it orders re- 
lating to maintenance of the wife and 
custody of the children. The rules gov- 
erning the absolute and discretionary bars 
to divorce in general apply also to pro- 
ceedings for judicial separation. 

5. Restitution of Conjugal Rights.—If 
husband or wife refuses to live with the 
other in spite of genuine requests to do 
so, the party deserted may obtain a decree 
for the restitution of conjugal rights. 
Refusal to comply with this decree con- 
stitutes desertion. 

Matrimonial Offences. — The chief 
matrimonial offences upon which peti- 
tions for divorce or judicial separation 
may be based are adultery, cruelty and 
desertion. 

1. Adultery.—A single act of adultery 
is sufficient to constitute this matrimonial 
offence. Of necessity such conduct can 
seldom be directly proved. A confession 
by the guilty spouse is always strong 
evidence, but in general some evidence in 
addition is required. In many cases 
adultery is regarded as established if 
association of an intimate character is. 
proved, coupled with opportunity to 
commit adultery. 

In such instances the question for the 
Court is: Did the parties by their 
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behaviour indicate a relationship in 
which illicit intercourse was likely, and 
did they seek and find an occasion on 
which such intercourse may reasonably 
be inferred from their behaviour? 
Sometimes a husband seeks to estab- 
lish adultery on the part of his wife by 
proving that she gave birth to a child of 
which he could not possibly be the 
father. In the famous case of Russell y 
Russell, the House of Lords laid down 
the rule that no husband can himself give 
> evidence to shew that he has not had 
marital relations with his wife during the 
marriage, if the effect of such evidence 
would be to shew her offspring to be 
illegitimate. Nor can a wife give evidence 
to show that a child born to her during 
the marriage is not the child of her 
husband. Evidence having this result 
can be given by other witnesses. Thus a 
hhusband can call persons to say that, at 
the time material to the paternity, while 
his wife was in England, he was abroad. 
Where a husband and wife have been 
judicially separated, there is no longer 
any presumption that-a.child born to the 
wife is the child of the husband, and 
adultery may be inferred from such an 
event. A similar rule applies where the 
parties are living separately in accordance 
with the provisions of a separation deed. 
The law forbids forcing a husband or 
wife to admit adultery. No questions may 
be put in cross-examination to a respond- 
ent tending to prove adultery until he or 
she has already denied committing it. 
2. Cruelty.—To constitute cruelty in 
Jaw there must be conduct which has 
either affected the health of the other 
party, or is reasonably likely to have that 
effect. In some cases a single act may be 
sufficient if it causes serious bodily injury. 
Most cases of cruelty, however, arise from 
a course of conduct having a cumulative 
effect. There need not necessarily be any 
actual physical violence at all. Threats of 
violence if sufficiently repeated may be 
sufficient, and in some cases persistent 
false accusations of a grave character. 
Mere neglect or preference for other 
persons cannot constitute cruelty. In 
itself drunkenness is not cruelty, but, of 
course, violent behaviour when in a 
drunken condition may well amount to it. 
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A wife as well as a husband may be 
guilty of cruelty. The Courts require some 
corroboration of a petitioner’s allega- 
tions of cruelty. This can often be 
afforded by a doctor who attended the 
petitioner. 

3. Desertion.—A spouse deserts the 
other when he or she ceases to live with 
the other contrary to the wishes of the 
other and without just cause. If they 
separate by mutual consent, one spouse 
cannot afterwards complain that, by re- 
fusing to return to cohabitation the other 
is guilty of desertion. But for a separation 
to have this effect, it must be intended to 
be a permanent ending of married life 
together. If on account of business or 
duty the parties have to live separately 
for a time, such absence does not con- 
stitute separation by mutual consent. 
When circumstances render resumption 
of cohabitation possible, refusal by one 
to return to it may amount to desertion. 

There is no desertion unless the desert- 
ing party actually leaves the other (or 
forces the other to leave) and expresses 
by words or conduct an _ intention 
to desert permanently. If they continue 
living in the same house though marital 
intercourse is refused, there is no 
desertion. There may, however, be special 
circumstances amounting virtually to 
living in separate houses. Thus, where a 
husband refused to have anything to do 
with his wife, and required her to live ina 
self-contained part of his house having a 
separate entrance, his conduct was held 
to constitute desertion. 

The party who actually departs from 
the other is not necessarily the one guilty 
of desertion. If one party pursues a course 
of conduct with the intention of causing 
the other to depart, he or she is the 
deserting party and not the other. This is 
known as “‘constructive desertion.” 

Questions of great difficulty frequently 
arise where one party having deserted the 
other repents of it, and asks the other to 
resume cohabitation. If this request is re- 
fused, the Court may have to decide 
whether the refusal was justified. This will 
depend on the conduct of the parties 
before the desertion commenced. If there 
is a genuine regret for past misbehaviour 
and a real desire to start afresh, a spouse 
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who refuses to receive back the deserting 
party cannot afterwards complain of 
desertion. 

To obtain a decree of judicial separa- 
tion in the High Court of Justice on the 
ground of desertion, the desertion must 
have lasted for three years immediately 
preceding the date of the petition. If, 
however, proceedings are brought in the 
Police Court for a separation order, such 
an order may be made though the 
desertion has lasted a shorter period. 

The Procedure of the Divorce Court.— 
Proceedings in the Divorce Court are 
commenced by a petition setting out in 
proper form particulars of the marriage, 
the matrimonial offences complained 
of and the relief asked for. The respond- 
ent then files an answer stating his or her 
defence, if any, to the allegations. The re- 
spondent may, in the answer, set up cross 
charges, and on them ask for a divorce or 
judicial separation against the petitioner. 
If this is done, the petitioner files a reply 
containing the defence to the cross 
charges. When these pleadings are com- 
plete the case may be set down for trial. 
At the trial the judge may make a decree 
or dismiss the petition, and may make 
such order as to the costs of the proceed- 
ings as he thinks proper. 

The King’s Proctor.—The King’s 
Proctor is an official whose duties include 
the scrutiny of divorce proceedings with 
a view to bringing to the notice of the 
Court any collusion or other matters of 
which it should be aware. The reason for 
the existence of such an office is that 
divorce is a matter of interest to the com- 
munity. In matrimonial disputes it is 
thought that the actual parties, not being 
the only people affected, should not be 
left without some supervision aimed at 
preventing abuse of the facilities offered 
by the Courts. If the King’s Proctor be- 
comes aware of any material fact not 
known to the Court when it pronounced 
a decree nisi, it is his duty to intervene 
and bring it to the notice of the Court. 

Costs in the Divorce Court.—The costs 
of a suit, of course, vary enormously 
according to its nature, the number of 
witnesses and whether it is defended or 
not. A wife who is a petitioner or respond- 
ent and who has not sufficient property 
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of her own can frequently: obtain an 
order at an early stage that her husband 
give security for a considerable part of 
her costs. If she succeeds, the Judge 
usually orders the husband to pay her 
costs. Even if she fails, her solicitor is 
usually allowed costs up to the amount 
of the security ordered by the Judge. 

If a wife fails, and has enough property 
of her own, the husband can sometimes 
obtain an order for her to pay his costs. A 
co-respondent who is found guilty of - 
adultery, and who knew that the respond- 
ent was a married woman, can be 
ordered to pay the whole costs of the 
proceedings. 

Money Payments to Wives.—A husband 
is bound to support his wife even though 
she has divorced him. If a husband 
divorces his wife, she has no further claim 
on him, though sometimes the Court will 
grant a husband a decree only if he, to 
save the wife from starvation, makes her 
some small compassionate allowance. 

The duty of supporting the wife, how- 
ever, is qualified by possession by her of 
means of her own, or ability to earn a 
living. The method by which maintenance 
figures are arrived at is to add together the 
husband’s and the wife’s incomes, includ- 
ing in the wife’s her ability to earn. 
(Here it should be noted that a wife 
burdened by young children, or who is 
elderly, has little or no earning capacity.) 
A proportion of the total joint incomes is 
then fixed as the amount proper for the 
support of the wife. If her own income is 
below that proportion, the husband is 
ordered to pay sufficient to bring it up to 
that proportion. 

Allowances are of two kinds: pending 
suit, and permanent. The first is, as the 
name implies, pending the trial of the 
case. It is properly called alimony pee 
dente lite. The proportion usually thought 
proper for the support of the wife is about 
one-fifth of the joint incomes. After a 
divorce or a judicial separation, per- 
manent orders are made, their correct 
names being maintenance and permanent 
alimony respectively. The amounts are 
larger than for alimony pendente lite, be- 
ing about one-third of the joint incomes. 

Applications for alimony or mainten- 
ance are made by petitions. The means of 
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the parties are then enquired into by one 
of the Registrars of the Divorce Division, 
who fixes the proper figure after, where 
necessary, hearing evidence. Orders for 
payment can be deferred in much the 
same way as High Court judgments. 

Children. When parties who have 
children under sixteen years of age are 
divorced or judicially separated, the 
Court decides on their custody. The Judge 
must consider the welfare and interests of 
the children first. Usually custody is 
granted to the innocent party, it being 
considered that he or she can provide the 
environment best suited for the bringing 
up of children. But where a child is very 
young, the claims of the child on its 
mother’s care often override the con- 
sideration of her guilt. 

A guilty parent, however, is seldom 
completely barred from seeing his or her 
children. Though custody be granted to 
one parent, the other may be allowed 
access to the children for limited and 
stated periods. This access may be for 
short visits to the child’s home only, or 
may in some cases extend to receiving the 
child for long holiday periods. 

In deciding questions of custody and 
access, a Judge may conduct an enquiry 
in his private room. He may examine the 
claims of persons other than the parents, 
and may interview the child in the absence 
of its parents in order to ascertain its 
own views. 

A husband is always required to pro- 
vide suitable maintenance for his child- 
ren. When the wife is granted custody, 
it is usual to make him pay to her such 
periodical sum as is decided to be proper 
for this purpose. 

The Matrimonial Jurisdiction of the 
Magistrates’ Courts.—A quick and cheap 
method by which wives can obtain relief 
in respect of matrimonial wrongs is in the 
Magistrates’ Court. But it must be noted 
that the Magistrates’ Court has no power 
to try divorce cases or to dissolve mar- 
riages. . 

Any married woman can obtain an 
order against her husband if he has been 
convicted of a serious assault upon her 
and sentenced to pay a fine of more than 
£5 or to more than two months’ imprison- 
ment, if he has deserted her, if he has 


DIVORCE 


been guilty of persistent cruelty to her, if 
he has wilfully neglected to provide 
reasonable maintenance for her or her 
infant children, or if he has been found 
to be in law an habitual drunkard. The 
Court may make a separation order 
having the effect of a judicial separation, 
and may order the husband to pay to his 
wife a sum not exceeding £2 weekly for 
her maintenance. The Court may also 
grant her the custody of the children of 
the marriage, and direct the husband to 
pay her a sum of not more than ten 
shillings a week for the support of each 
child. If, instead, a summons under the 
Guardianship of Infants Acts is taken 
out she can recover up to £1 a week for 
each child. If disobeyed, these payment 
orders can be enforced by imprisonment. 

It will be observed that the matrimonial 
offences here set out differ somewhat 
from those that can be made the subject 
of complaint in the High Court of Justice. 
Adultery on the part of the husband is not 
a ground in itself for granting the wife any 
order in the Magistrates’ Court. Deser- 
tion is a ground in both Courts, and the 
principles governing it the same. So far as 
cruelty is concerned, the Magistrates’ 
Court can entertain complaints based 
upon it if it is persistent or consists of 
a serious assault. 

Wilful failure to maintain, although a 
matrimonial offence, is not in _ itself 
a ground for a decree in the High 
Court. It must be noted that the failure 
must be wilful, that is to say, the husband 
must be shewn to have the means to 
maintain, or at any rate the possibility of 
earning sufficient means. Moreover, it is 
for the husband to decide the scale of 
living he wishes himself and his family to 
adopt; the question therefore is not what 
maintenance is usual to a person of his 
means, but whether he has failed to pro- 
vide any reasonable (in the sense of 
sufficient) maintenance. 

There is an important provision that no 
order can be made if the wife has com- 
mitted adultery, or, if made, it is to be 
revoked if adultery be proved. If, how- 
ever, the adultery has been condoned or 
connived at by the husband, or if by his 
wilful neglect or misconduct he has con- 
duced to it, this provision is not enforce- 
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able. When adultery in this connection is 
in question, the principles which govern 
proof of it in the High Court apply in the 
same way in the Magistrates’ Court. 

DIVORCE (including NULLITY and 
JUDICIAL SEPARATION) (SCOTS 
LAW).—An action of divorce may be 
taken by a husband or wife on any one 
of the following grounds: (i) Adultery 
on the part of the other spouse. But if 
there has been connivance on the part 
of the petitioning spouse divorce will 
not be granted. Connivance means con- 
duct which facilitates or encourages the 
commission of the offence. (ii) Wilful 
desertion by the other spouse for at 
least three years. The desertion must 
have been without reasonable cause, so 
divorce will not be granted if the parties 
have been living apart either by volun- 
tary agreement or under a decree of 
judicial separation, or if the conduct of 
the petitioning spouse has been such 
as to justify the other in leaving. And 
if the petitioning spouse should commit 
adultery during the three years, divorce 
will not be granted. Moreover, the 
petitioning spouse must be able to shew 
that during the three years he or she 
was at all times willing to take back 
the deserting spouse. (iii) Cruelty by the 
other spouse towards the one seeking 
divorce. (iv) Incurable insanity of the 
other spouse. To prove that it must be 
shewn that the insane spouse has been 
under care and treatment as an insane 
person for at least five years. (v) Sodomy 
or bestiality by the other spouse. 

In all actions of divorce, decree of 
divorce will be refused if it is shown 
that there has been collusion. Collusion 
means some kind of deliberate arrange- 
ment between the spouses to put for- 
ward a false case or keep back a valid 
defence. 

Where the ground of the action is 
adultery or cruelty the action will fail 
if there has been condonation, which 
means forgiveness on the part of the 
petitioning spouse. Such forgiveness 
need not be express but may be pre- 
sumed from conduct, for example if the 
innocent spouse, although aware of the 
guilty spouse’s adultery, nevertheless 
has intercourse with him or her. 
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Except where the ground of the 
petition is three years’ desertion, it is not 
a bar to a decree that the petitioning 
spouse himself or herself has been guilty 
of adultery. (The rule is different in 
England. There the Court has a discre- 
tion to refuse divorce to a petitioner who 
has been guilty of adultery, so the 
petitioner must inform the Court of his 
or her own adultery and ask the Court 
to exercise its discretion in his or her 
favour.) But where the petitioner has 
been guilty of adultery the defending 
spouse may raise a cross-action of 
divorce, the principal object in doing 
this being to prevent the petitioning 
spouse, if successful, from having any 
claim for legal rights against the de- 
fender’s property. (See below Effect of 
Divorce on Property.) 

Right to re-marry.—As soon as decree 
of divorce is granted in Scotland, both 
parties are free to re-marry. In Scots law 
there is no such thing as the decree nisi 
of English law, which is only a pro- 
visional decree granted in the first 
instance, the parties not being free to 
re-marry until decree absolute has been 
pronounced at some later date. 

Effect of Divorce on Property.—The 
innocent party is entitled to those “legal 
rights” in the estate or property of the 
guilty party that he or she would have 
obtained on the death of the guilty 
party, except that a husband does not 
get jus relicti from the estate of his 
divorced wife. (See LEGAL RiGuTs [SCoTs 
Law]. ) The guilty party, on the other 
hand, loses all claim to legal rights in 
the estate of the innocent party. As 
mentioned above, where both parties 
are guilty and there are successful cross- 
actions neither party has any claim on 
the estate of the other. 

When divorce is granted on the ground 
of incurable insanity, however, the 
petitioning spouse has no claim for legal 
rights; indeed, he or she may even be 
ordered by the Court to pay a capital 
sum or a periodical allowance for the 
benefit of the insane spouse and any 
children of the marriage. 

Presumed Death as Dissolving Mar- 
riage.—Where there is no direct evidence 
of the death of a spouse, but circum- 
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stances indicate that he or she is probably 
dead, the other spouse may apply to the 
Court of Session for a decree of dissolu- 
tion of the marriage on the ground of 
presumed death. Where the only ground 
for presuming death is prolonged absence 
the application cannot be made earlier 
than seven years since the absent spouse 
was last heard of, but when the appli- 
cation is on other grounds it may be 
made at any time, e.g. if the spouse 
disappeared on the occurrence of some 
calamity. Such a decree dissolves the 
marriage just as completely as a decree 
of divorce, but it differs from divorce in 
that it does not entitle the applicant to 
legal rights in the estate of the other 
spouse. (For purposes other than dissolu- 
tion of marriage a decree of presumption 
of death may be obtained—see PRE- 
SUMPTION OF DegaATH [Scots LAw].) 
Nullity of marriage. — Decree of 
divorce dissolves a marriage only as 
from the date of the decree, so that 
everything done prior to that date on 
the footing that there is a valid marriage 
holds good. It sometimes happens, how- 
ever, that although a man and woman 
have gone through a marriage ceremony 
yet for some reason or other no valid 
marriage was entered into at all. When 
this is the case application may be made 
to the Court by one of the parties to 
have the ‘‘marriage’”’ declared null, the 
effect of such a declaration being that 
no marriage is recognized ever to have 
existed at all between the parties. A 
marriage may be declared null if the 
parties were within the prohibited 
degrees of blood relationship, or if 
either was under sixteen years of age at 
the time, or if the marriage was 
bigamous, or if the applicant shows that 
the other spouse is impotent, or if the 
applicant can show that because of 
insanity, intoxication, force, fear or 
fraud he or she was incapable at the 
time of giving any real consent or of 
understanding the real nature of the 
ceremony. Since there never has been a 
valid marriage at all it follows that any 
children born of the union are illegitimate, 
as indeed they are unless they are pro- 
tected by a special provision of the law, 
which lays down that if one or both of 
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the parties genuinely believed at the time 
that he or she was entering into a valid 
marriage any children born of the union 
may be declared by the Court to be 
legitimate. This provision only operates, 
however, where the mistake is one of 
fact and not of law, so that it would 
operate, for example, if the man genuine- 
ly believed that the woman was in fact 
sixteen at the time (although it should 
turn out that she was not), but not if his 
belief merely was that marriage to a 
woman under sixteen was valid. 

English law provides more numerous 
grounds of nullity than does Scots law 
and will give relief in certain cases of 
undoubted hardship where Scots law 
gives no relief at all, e.g. where it turns 
out that at the time of the marriage the 
other spouse had communicable venereal 
disease or that the woman was pregnant 
by some other man. 

Judicial separation.—A husband and 
wife may, of course, enter into a volun- 
tary agreement to separate and such an 
agreement will usually make provision 
for maintenance, etc. Where for one 
reason or another no voluntary agree- 
ment has been come to it is open to 
a spouse to apply to the Court to make 
a separation order known as a decree 
of judicial separation. The only grounds 
for making such an order are the 
cruelty or adultery of the other spouse. 
As has been seen above, these are also 
grounds of divorce. But the aggrieved 
spouse may not desire divorce because 
he or she hopes that a reconciliation 
may be ultimately effected or for some 
other reason. Moreover, where a hus- 
band has an income (from which 
aliment or maintenance is payable) but 
has very little or no capital (from which 
legal rights are payable) a wife may 
choose to take an action of separation 
and aliment rather than divorce. By so 
doing she would obtain a reguiar income 
so long as the husband had an income, 
whereas if she divorced him her share 
in his estate would be valueless. Decree 
of judicial separation does not dissolve 
the marriage or entitle the parties to 
contract another marriage. It merely 
entitles the innocent party to live apart 
without laying himself or herself open 
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to a charge of desertion. The innocent 
party, however, is entitled to bring an 
action of divorce later, relying on the 
very same facts, and then the Court may 
treat the decree of separation as sufficient 
proof of the adultery or cruelty. 
DOCK.—The place in any criminal 
court where a prisoner remains while 
being tried for an offence punishable by 
imprisonment is called the dock. 
DOCK BRIEF.—Any person who is 
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may secure the services of a barrister for 
the fee of one pound three shillings and 
sixpence. He is required to select his 
counsel from among the barristers 
actually robed in Court. Having made his 
selection and paid the money he is then 
entitled to instruct the barrister as to the 
facts of his defence, and it becomes the 
duty of the barrister to conduct his case. 

DOCK WARRANT.—A dock warrant 
is similar to a bill of lading. It is a 
document issued by a dock company 
describing certain goods, and stating 
that the person named in the warrant, 
or anyone to whom he has indorsed it, 
is entitled to them on presenting the 
warrant at the dock. 

DOCTOR.—A doctor who treats 
patients for illness, or undertakes surgical 
operations upon patients, is subject to the 
ordinary laws governing persons who 
hold themselves out as possessing skill 
in any particular subject, and, in addition, 
is subject to various provisions which 
have been enacted with a view to safe- 
guarding the public against treatment by 
unqualified persons. 

Although any person, whether qualified 
or not, may offer advice or assistance as 
to the curing of diseases, no person may 
recover fees for medical or dental advice 
or treatment unless he is registered as a 
Medical Practitioner or a Dentist re- 
spectively. (See REGISTERED MEDICAL 
PRACTITIONER.) This does not apply to 
masseurs or osteopaths, who may sue 
for their fees in respect of treatment they 
may have given, but they cannot recover 
any fees for diagnosis or advice. It is an 
offence for an unqualified person to treat 
venereal disease or to prescribe medicines 
which contain poisons. No unqualified 
person can attend a woman in child- 
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birth or sign a medical death certificate. 

Any person who calls in a registered 
medical practitioner privately must pay 
a reasonable fee for the service and treat- 
ment of the doctor, who can recover 
these fees by an action in the Courts. 

Consent Needed for Operations.—A 
doctor is not entitled to undertake am 
operation upon a patient without the 
consent of the patient, or, if the patient 
is a child, without the consent of the 
parent or guardian of the child, or person 
responsible for the child. But if a patient 
submits to an operation, and during the 
course of the operation the doctor comes 
to the conclusion that it is necessary to 
undertake a more drastic operation in 
order to safeguard the patient’s life or 
health, the patient will be presumed to 
have consented to the more drastic 
operation unless he has specifically for- 
bidden it. A member of the Armed 
Services does not lose his common law 
right. He is entitled to refuse an opera- 
tion and cannot be punished if he so 
refuses. 

A Doctor Must Use Care.—A doctor 
who undertakes to give medical advice 
and treatment must do so without 
negligence, i.e. he must shew a proper 
skill in the practice of his profession. 
If he fails to do so he is liable to the 
patient for any damage which may have 
been caused by his unskilful treatment. 
But it is necessary to prove gross negli- 
gence; the mere fact that there has been 
an honest mistake in diagnosis or treat- 
ment, however grave the consequences 
may have been to the patient, is not 
enough. 

Infectious Diseases.—Whenever a 
doctor is called in to visit a patient 
suffering from certain infectious diseases, 
chief among which are smallpox, cholera, 
diphtheria, scarlet fever, typhus, typhoid, 
erysipelas, enteric, membraneous croup, 
relapsing, continued or puerperal fevers, 
he must send a certificate of this to the 
Medical Officer of Health for the district 
in which the patient lives. In most cases 
he is also obliged to give notice of the 
birth of any child at which he has been 
present, and in all areas, if the father 
and mother of the child and occupier of 
the house where the child was born fail 
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to give notice to the Registrar of Births 
within 42 days, the medical practitioner 
who was present at the birth must do so. 
He must also sign a death certificate in 
respect of every patient whom he attends 
during the last illness, stating to the best 
of his belief and knowledge the cause of 
the death. (See HosPITALS; REGISTERED 
MEDICAL PRACTITIONER.) 

DOCUMENTS.—This is not an ex- 
pression of any particular legal meaning. 
Any piece of paper containing any 
writing or inscription is a document. 

DOE, JOHN.—Until the 19th century 
in order to effect the transfer of land held 
on certain conditions it was the practice 
to go through a legal fiction involving the- 
use of the names of two imaginary 
persons. These two persons were called 
John Doe and Richard Roe. This is why 
many old cases bear the name Doe d. 
before the name of one of the parties, 
thus, Doe d. (i.e. on the demise of) 
Jones y. Brown. 

DOG.—Every person, with a few ex- 
ceptions, who keeps a dog which is more 
than 6 months old must take out a 
licence for it. A dog licence, which costs 
7/6, can be taken out at any post office 
and is current for one year from the date 
on which it was taken out. A licence 
is needed in respect of every dog kept, 
and though the owner of the dog 
is liable to take out the licence, any 
person in whose custody, or on whose 
premises, the dog is found is presumed 
to be the owner unless he can prove the 
contrary. The penalty for failure to take 
out a dog licence is a maximum of £5. 
Persons convicted of cruelty to dogs may 
be deprived of their right to take out a 
dog licence. (See CRUELTY TO ANIMALS.) 

Blind persons are entitled to keep a 
dog to lead them about, without the 
necessity fot a licence; and farmers or 
shepherds are entitled to obtain a certi- 
ficate of exemption from the Justices 
for two dogs which are to be used for 
tending sheep or cattle. 

It is not a defence, if charged with 
keeping a dog without a licence, to take 
out a licence after being caught. If the 
defence is that the dog was under age, 
the onus of proving its age lies upon the 
person charged. 
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Every dog of whatever age must wear 
a collar bearing the name and address of 
its owner when it is on a highway or place 
of public resort. This does not apply to 
packs of hounds, dogs being used for 
sporting purposes or dogs being used for 
tending sheep or cattle. The maximum 
penalty for this offence is £50 and the 
police and inspectors appointed under 
the Diseases of Animals Acts are entitled 
to seize dogs which do not wear a collar 
as required. 

If the owner of a dog suspects that it is 
suffering from rabies he must at once 
inform a policeman and keep the dog 
separate from other dogs and human 
beings. The local authority may order 
that the dog suspected shall be slaugh- 
tered or may isolate the dog, or order 
the owner to do so, and disinfect the 
places where the suspected dog has been. 

No dog can be imported into the 
country without a licence from the 
Ministry of Agriculture, and it must, as 
a general rule, be isolated at the expense 
of the importer for six months after its 
arrival; exceptions may be made for 
performing animals or dogs imported 
for breeding or other special purposes. 
The penalty for breach of any of these 
regulations is a maximum of £50. 

Stray Dogs.—If a dog strays from its 
Owner any policeman may seize it, if it 
is on a highway or in a place of public 
resort, and detain it at the police station 
or send it to a dogs’ home. If the dog 
has a collar with a name and address on 
it, the police must send written notice of 
its having been found to the owner and 
warn him that, unless he reclaims it 
within 7 days and pays the expenses of 
its seizure and keep, it will be sold or 
destroyed. Dogs seized in this way are 
generally sent to a dogs’ home, where 
they are kept for a further time and, if 
valuable, are sold, if valueless are pain- 
lessly destroyed. They may not be sold 
for vivisection purposes. 

Any person other thana policeconstable 
finding a stray dog must either send it 
back to its owner, if there is a name and 
address on the collar, or take it to the 
police station and report where it was 
found. If he wishes to keep it he may 
give his name and address to the police, 
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and if the dog is not reclaimed by the 
owner he will be entitled to retain it. 
He must in any case keep it for at least 
a month unless it is reclaimed earlier. 

Dangerous Dogs.—In the ordinary way 
a dog is not assumed to be a dangerous 
animal. Accordingly, if a dog bites a 
human being, the owner of the dog is 
not liable to pay damages unless it can 
be shewn that he knew that the dog was 
liable to bite humans. The commonest 
way of shewing this is to prove that the 
dog has attacked human beings before; 
hence it is often said that a dog is 
entitled to his “first bite.”” But once a 
dog has attacked human beings to the 
knowledge of its owner, the owner is 
liable for any subsequent damage which 
it inflicts, and he keeps it at his peril. 
Indeed, in one reported case it was 
held that it is not necessary to prove 
that the dog has bitten anyone if it 
can be proved that the dog is, to the 
master’s knowledge, ferocious. 

A dog that attacks cattle, sheep or 
poultry, however, is not entitled to its 
“first bite,” and the owner of the dog 
is liable for any damage that it may do 
in this respect. The occupier of the house 
where the dog is kept is presumed to 
be the owner until he can prove the 
contrary. & 

In addition to being civilly liable for 
the damage done by a dangerous dog, 
any Court of Summary Jurisdiction, if 
complaint is made, may adjudge a dog 
to be dangerous and may order the 
owner to keep it under proper control 
and, if he does not do so, may order it 
to be destroyed. 

Besides the remedy through an action 
at law or in the Police Court, any person 
who is actually being attacked by a 
ferocious dog is entitled to kill it, pro- 
vided that it was reasonably necessary 
to do so in self-defence and he does not 
do so with unnecessary cruelty. He may 
also kill a dog that is attacking his 
property, but the property must be 
valuable, such as sheep or cattle or 
poultry. In any case no one may shoot 
a dog merely because it is trespassing. 
(See ANIMALS; CRUELTY TO ANIMALS; 
GAME; POACHING.) 

DOG-RACING. 


U.H.L.—G 
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Betting Act, 1928, totalizators were per- 
mitted to be installed on approved race- 
courses, i.e. upon racecourses which had 
been granted a certificate by the Race- 
course Betting Control Board. Such 
certificates could not be granted in 
respect of racecourses used for purposes 
other than horse-racing. By a later Act 
totalizators on¢ dog-racing tracks are 
permitted if the track is licensed by the 
county council or county borough 
council. Under the Betting and Lotteries 
Act, 1934, the proprietor of any dog- 
racing track where a totalizator is 
installed must provide facilities for 
bookmakers to carry on their business 
at the track and may make a special 
charge to them for admission. 

DOLE (SCOTS LAW).—Dole is the 
corrupt and evil intention which, in 
almost all cases, must accompany the 
doing of any act before it can be 
criminal. It corresponds to the mens rea 
of English law. 

DOMESTIC HELP. — Under the 
National Health Service Act, 1946, the 
local health authority (i.e. the county 
council or county borough council) 
may make arrangements, subject to 
approval of the Minister of Health, for 
providing domestic help for households 
where such help is required owing to 
the presence of any person who is ill, 
lying in, an expectant mother, mentally 
defective, aged or a child not over 15. 
The authority may recover from per- 
sons availing themselves of such domes- 
tic help reasonable charges having 
regard to the means of such persons. 

DOMESTIC SERVANTS.—They 
have been defined as servants whose 
main or general function is to be about 
their employers’ persons or establish- 
ments, residential or quasi-residential, 
for the purpose of ministering to their 
employers’ personal needs, or to the 
needs or wants of those who are members 
of such establishments, including guests. 
Whether or not a person is a domestic 
servant is a question of fact. It becomes 
important when a gift is left by will to 
“my domestic servants,” and in con- 
sidering the length of notice necessary. 

Theft.—If a domestic feloniously gives 
away his or her master’s food or other 
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property, it is theft. Where there is a 
suspicion that a servant has committed 
theft it is not advisable for the master 
to search the servant’s luggage. His best 
course is to call in a police officer and 
leave him to take appropriate action. 

Livery.—On leaving, a domestic is not 
entitled to keep livery, including caps and 
aprons, or mourning provided by the 
master, in the absence of a special agree- 
ment or unless it was given as a gift. 

Medical Attention.—A master must 
supply board and lodging, but there is 
no duty upon him to provide medicine 
or medical attention. If, however, the 
master does pay the doctor or the 
chemist, the money cannot be deducted 
from wages unless the servant agrees— 
although the servant of course owes 
it to the master. 

DOMICILE.—A person may have 
residences in several countries, but he 
can be domiciled only in one, for his 
domicile is the country in which he has 
his permanent home. Domicile is of 
great importance in law, for the dis- 
position of property. at death may 
depend upon it, and the English Courts 
will not decree a divorce except when 
both parties are domiciled within the 
area over which the Courts have juris- 
diction. Moreover, a divorce decree 
obtained in a country in which the 
parties were not domiciled may not be 
valid in England. 

The first domicile a person acquires 
is that obtained by birth; a child is 
deemed to have the domicile of its 
father, or, if it is posthumous or a 
bastard, of its mother; this is known as 
“domicile of origin.” It follows, there- 
fore, that a child may be born and may 
reside in France, yet have an English 
domicile. Domicile of origin may be lost, 
and a new domicile acquired by subse- 
quent conduct, this being known as 
“domicile of choice.” In order to change 
his domicile, a man must take up actual 
residence in the country where he intends 
to acquire domicile, and must have the 
intention of remaining permanently 
there. The domicile of a wife is that of 
her husband so long as the marriage 
continues effective. After that, the wife 
is quite free to take a new domicile. 
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DONATIO MORTIS CAUSA.— 
Where a person believes that he is about 
to die, he may make a gift of property 
to take effect on his death. In order to 
render such a gift effective, it is essential, 
that he should deliver the property itself — 
to the donee at the time of making the 
gift. Such a gift is called donatio mortis 
causa. 

DOORBELL.—It is an offence wil- 
fully and wantonly to disturb any 
householder by ringing the doorbell or 
knocking at the door without reasonable 
excuse. The offence is punishable with a 
fine not exceeding 40/-. 

D.O.R.A.—The Defence of the Realm 
Acts were a series of enactments passed 
during the World War of 1914 to 1918 to 
meet wartime emergencies of various 
kinds. In the Second World War between 
1939 and 1945 a vast body of legislation 
was passed, some of it in the form of 
emergency Acts and sometimes as 
Defence Regulations. Some of these are 
still law but many have been cancelled. 
A corrected copy of the regulations 
can be obtained at the Stationery Office. 

DOWER.—In order to protect widows, 
the common law of England long ago 
provided that in certain circumstances a 
widow should be entitled to an estate 
for her life in a certain proportion of her 
husband’s land. In many large estates 
there still exists a dower house which 
was formerly used for this purpose. 
Originally the widow was entitled for 
her life to one-third of all the land of 
which her deceased husband had ever 
been the legal owner during their 
marriage, provided that she could shew 
that his interest in the land had been 
such that any children who might have 
been born of the marriage would have 
inherited it. 

Dower is no longer of any importance, 
as it can now only be claimed out of 
property which belonged to the deceased 
husband in tail (see ENTAIL), and then 
only if he had not disposed of it during 
his life, or by will. 

A husband used to have a similar 
right in his wife’s land, called curtesy 
(q.v.). 

DRAFT.—Before a legal document is 
finally agreed between the two parties 
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to it, it is prepared first in a rough form. 
Copies of this are then exchanged 
between the parties, so that they may 
criticise and discuss its contents. This 
rough document is called a draft. 

DRAINS.—It is part of the duty of a 
local authority to see that houses in its 
district have a proper drainage system, 
and that all the drains within its district 
are so constructed and kept in order 
that they are not a nuisance or a danger 
to health. 

Since the year 1875 all main sewers 
have been taken over by the local 
authorities, and they are responsible for 
the upkeep of them. Every house built 
since 1875 must have a covered drain 
draining into a sewer, provided or 
maintained by the local authority, if 
there is one within a hundred feet of the 
house. If there is no such sewer within a 
hundred feet, then the house must be 
provided with a cesspool. The penalty 
for non-compliance with these provisions 
is a fine of £50. 

If a house was built before 1875 and 
the local authority are of opinion that 
it is not supplied with a sufficient drain- 
age system, they may serve a notice 
upon the owner requiring him to connect 
the house with one of their sewers or 
else provide a cesspool. If the owner 
neglects to comply with such a notice, 
the local authority may themselves carry 
out the necessary work and recover the 
amount of the expense from the owner. 
Every house must be provided with a 
sufficient water closet or earth closet, 
and an ashpit covered with proper doors 
and coverings; and if a house is without 
sufficient accommodation of this kind, 
then the local authority may serve a 
written notice upon the owner or occu- 
pier requiring him to provide such 
accommodation. 

All drains, water closets, earth closets, 
privies and ashpits must be kept so as 
not to be a nuisance or injurious to 
health. It is an offence punishable by a 
penalty to allow the contents of any 
water-closet or cesspool to overflow or 
soak away from it, and if any such 
overflow is permitted, the local authority 
may repair it and recover the expenses 
from the owner of the premises. 
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The law regarding sewage and 
drainage and sanitation has been con- 
solidated and is now to be found in the 
Public Health Act, 1936, and the Public 
Health (London) Act, 1936. (See 
Housinc; Pusiic HEALTH.) 

DRAWEE.—A bill of exchange is 
always addressed by the person who 
draws it to another person, called the 
drawee. (See BILL OF EXCHANGE.) 

DRAWER.—The person who makes a 
bill of exchange and addresses it to the 
drawee. (See BILL of EXCHANGE.) 

DRILLING, ILLEGAL.—It is illegal 
for people to meet together for the 
purpose of military training or drilling 
without lawful authority. All persons 
who are present at any such meeting 
for the purpose of giving instruction in 
military training may be sentenced to 
imprisonment for a period not exceed- 
ing seven years. If they attend for the 
purpose of themselves being trained then 
the maximum sentence is two years’ 
imprisonment. Any Secretary of State 
may authorize meetings of persons for 
drilling or military training if he thinks 
it proper. Meetings at which unlawful 
drilling takes place may be broken up 
by the police, and any persons present 
may be arrested by them without warrant. 

The Public Order Act, 1936, prohibits 
the use of uniforms in connection with 
political objects and associations of a 
quasi-military nature formed to usurp 
the functions of the police or the armed 
forces of the Crown. 

‘“DRUG,”’ as defined by the Food 
and Drugs Act, 1938, “includes medicine 
for internal or external use.” It is an 
offence to add or permit any other 
person to add any substance to any 
drug so as to affect injuriously the 
quality or the potency of the drug with 
the intent that the drug may be sold in 
that state. It is also an offence to sell 
any drug to the prejudice of the pur- 
chaser which is not of the nature, 
substance or quality demanded by him. 

It is a defence to prove where some 
substance has been added to the drug 
that the addition was not made fraudu- 
lently to increase or conceal the inferior 
quality of the drug and either (a) that 
the addition was necessary for the 
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production or preparation of the drug as 
an article of commerce in a fit state for 
carriage or consumption; or (b) that a 
label complying with the statute was 
attached. Similar provisions apply where 
some substance has been abstracted 
from the drug. It is also a defence to 
prove that some other person is re- 
sponsible for the offence charged, and 
on giving the prosecutor three days’ 
notice the person can have that other 
person brought before the Court. 

Where the drug is what is called a 
proprietary or patent medicine and is 
supplied in accordance with the specifi- 
cation of the patent or it has been mixed 
with other matter during the process of 
collection or preparation and the presence 
of that matter was unavoidable, no 
offence is committed. 

Any medical officer of health, sanitary 
inspector or authorized officer of the 
local authority may procure any sample 
of a drug from a shop in his district if 
he has reason to suspect that the drug 
is being sold contrary to the law. If a 
seller of drugs refuses to_allow a sample 
to be taken, he is liable to a penalty. 

When any public officer purchases a 
drug intending to have it analysed, he 
must tell the person who sells it to him 
at the time of the sale that it is his 
intention to have it analysed. He must 
then divide the sample or drug, wherever 
it is possible to do so, into three parts, 
leave one with the seller, give one to the 
public analyst, and keep the third him- 
self for future comparison. 

The Defence of a Warranty.—If any- 
one is prosecuted for selling a drug 
which is adulterated, or impure, or 
mixed, it is a good defence to the charge 
if he proves that he bought the drug 
in question from another person, and 
that he received from that person a 
written warranty stating that the drug 
was the same in nature, substance and 
quality as that which was asked for by 
the purchaser, and that he sold it in the 
state in which he received it. In order 
to use a warranty as a defence, the 
person charged must, within seven days 
after getting a summons, send a copy 
of the warranty to the prosecutor, with 
a written notice saying that he is going 
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to use it as his defence, and containing 
the name and address of the person who 
gave him the warranty. He must also 
give notice to the person who gave him 
the warranty. The penalties under the 
1938 Act are severe; £20 fine first offence 
and £100 fine or three months’ imprison- 
ment, or both, for subsequent offences. 
The sale and use of dangerous drugs, 
opium, cocaine, morphine and so on, 
is regulated by the Dangerous Drugs 
Act, 1932, and various other statutes. 
Persons committing offences against the 
Act may be arrested without warrant, 
and if found guilty on summary trial 
sent to prison for twelve months and 
fined £250. On conviction on indictment 
the maximum penalty is £1,000 fine or 
ten years’ imprisonment, or both. 
DRUNKENNESS.—tThis is not of 
itself an offence, but may become so if 
accompanied by some other circum- 
stance, such as drunk and incapable, 
drunk and disorderly, etc. The offences 
of which drunkenness forms a com- 
ponent part are numerous. Besides the 
two cases already mentioned there are 
“being drunk in a highway or public 
place”’ (the latter would of course include 
licensed premises); ‘being drunk in a 
public place while having charge of a 
child apparently under the age of seven.”” 
The penalty for the former offence may 
range from 2/6 to 40/-, but when the 
drunken person is in charge of a child, 
they range from 40/- to one month’s 
imprisonment. If a drunken person 
refuses to quit any licensed premises he 
makes himself liable to a further fine of £5. 
Habitual Drunkard.—If a person is 
charged with one of the above offences 
and it is at the same time found that 
he has been convicted, within the twelve 
months preceding the date of the offence 
with which he is charged, of three similar 
offences, and also that he is a person who 
through habitual drinking is dangerous 
to himself or others, or is incapable of 
looking after himself, then the magis- 
trates can have him put in an inebriates’ 
home for not longer than three years. 
DUELLING.—Duelling is illegal in 
English law. It is a misdemeanour 
punishable with imprisonment or a fine, 
or both, to challenge a person to fight 
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a duel. No amount of provocation will 
legalize such a challenge. If anyone is 
killed in a duel, all persons taking part 
in it are guilty of murder. 
DURESS.—Dutress is a technical term 
which means a threat of actual physical 
violence offered to a person, and if 
anyone is forced to enter into a contract 
by such a threat, he is entitled to refuse 
to be bound by it if he wishes. In other 
words, the contract entered into is void- 
able if the party threatened by the duress 


the exception of those where one 

of the businesses specified below is 
carried on, must by law be closed for the 
serving of customers not later than one 
o’clock in the afternoon on one day every 
week. This is called the early closing 
day, and the particular day for each 
district is fixed by the local authority. 
The early closing day may be the same 
for all shops or different days for 
different kinds of shop, and it may be 
on a different day of the week at different 
periods of the year to suit the require- 
ments of the shopkeepers. 

Shops carrying on any of the following 
trades or businesses are not required to 
have an early closing day: 

The sale of intoxicating liquors by 
retail; refreshments; motor, cycle and 
aircraft supplies and accessories to 
travellers; newspapers and periodicals; 
meat, fish, milk, cream, bread, con- 
fectionery, fruit, flowers and other 
perishable articles; tobacco and smokers’ 
requisites; medicines, medical and sur- 
gical appliances; and businesses carried 
on at an exhibition or show, provided 
the local authority gives a certificate 
stating that such trade is only subsidiary 
to the main purpose of the exhibition. 
(See SHop.) 

EASEMENT.—Easement is the legal 
name for a particular kind of right which 
one man may have over the land of 
another. Examples of easements are the 
right to light (ancient lights), private 
rights of way or the right to draw water, 
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renounces it, but is perfectly valid if he 
wishes to be bound by it. (See CONTRACT.) 
DYING DECLARATION.—This is a 
statement made by a dying person in 
circumstances which allow its contents 
to be proved in evidence at the trial of 
anyone charged with killing the person 
who made it. Before the statement is 
admitted in evidence it must be proved 
that at the time of making it the person 
making it knew that he was dying and 
that there was no chance of recovery. 


and the right to have a house supported 
by an adjoining property. 

An easement is a very peculiar right 
because it is not attached to a particular 
man (as is the ordinary right which arises 
out of a contract) but to a particular plot 
of ground (called the dominant tene- 
ment) for the benefit of the owner for 
the time being of that plot. On a sale or 
other transfer of the dominant tenement 
the right to the easement passes with the 
land from the old owner to the new, 
whereas if the right were only con- 
tractual it would not pass to the new 
owner. In a similar way it binds not a 
particular person but the owner for the 
time being of the land over which it is 
exercisable; this latter land is called the 
servient tenement. The fact that ease- 
ments attach to land in this way is 
important because otherwise they would 
soon become extinct; if an ordinary 
contract is made between two persons 
it does not (save in a few cases) affect 
their property directly at all, even though 
it is concerned with it; and if they, or 
either of them, sell their property the 
purchaser will neither be bound by, nor 
able to enforce, the contract. An excep- 
tion to this is to be found in restrictive 
covenants (q.v.). 

How an Easement is Created.—There 
is a legal rule which says that every 
easement must have been created by a 
deed; this does not now mean that in 
fact there must have been a deed actually 
executed, for (as will be seen) the law is 
prepared to assume that this was so even 
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though it is perfectly clear that it was not, 
but no right can be an easement unless 
it could be created by a deed. 

Easements may be created by express 
contract or by uninterrupted user over a 
long period, from which the law will 
infer that there must have been a contract 
and a deed at some time in the past. In 
order to create a proper legal easement 
by means of an express contract a deed 
under seal must be used. If the contract 
is not under seal it does not have quite 
the same effect; for it will only create an 
equitable easement, which, like all equit- 
able rights, will not be enforceable against 
any person who buys the legal ownership 
of the servient tenement, unless he knew 
of the existence of the easement at the 
time. Equitable easements created after 
1925 should be registered as such at the 
Land Registry, for it is now the law that 
no purchaser of the servient tenement 
can be held to have known of the exist- 
ence of such equitable easements at the 
time of his purchase unless they had 
been registered. 

Any rights which the vendor had been 
in the habit of exercising himself over 
that half of his own land which he has 
retained for the benefit of the half which 
he has sold, will be implied by law as 
easements in favour of the purchaser, 
provided it was obvious that they were 
being exercised. 

Easement by prescription.—The unin- 
terrupted exercise of a right over a long 
period may convert it into an easement 
which will bind the land over which it 
has been exercised. This is known as 
prescription. The theory of the law is 
that if the right has been exercised for so 
long without being objected to, it must 
have had a proper legal origin. The 
period for which uninterrupted user is 
necessary in order to create an easement 
varies according to the circumstances; 
special rules apply to the easement of 
light (see ANctigENT Licuts). The most 
usual period is twenty years. If it can be 
shewn in any proceedings that the owner 
or occupier of a plot of land has enjoyed 
and exercised a right which could be an 
easement over a plot of land belonging 
to another throughout the last twenty 
years, he will have gone a long way 
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towards establishing his right to be con- 
sidered as the legal owner of an easement. 
But there are several ways in which he 
may be defeated. It is a defence to such a 
claim to shew that he was only allowed 
to exercise the right because of an 
agreement with the owner of the servient 
tenement; that the latter persisted for at 
least a year in attempts to prevent the 
enjoyment of the right; or that it had 
only been exercised secretly. If unin- 
terrupted enjoyment for forty years can 
be proved, the mere fact that verbal 
permission had been given will not pre- 
vent an easement from being created. 
(See ANCIENT LIGHTS; RIGHT OF WAy.) 

EASTER.—Easter is a movable feast, 
being held always on the first Sunday 
after the full moon which happens upon, 
or next after, the 21st day of March, 
and, as a result, Easter may fall on any 
date between 22 March and 25 April. By 
the Easter Act, 1928, it is provided that 
Easter shall always fall on the first Sunday 
after the 2nd Saturday in April, as a 
result of which Easter will fall between 
9 and 15 April. This Act, however, 
cannot come into force until agreement 
has been reached with foreign countries 
and the churches, and a date is fixed for 
its commencement by an Order of His 
Majesty in Council to be approved by 
both Houses of Parliament. 

ECCLESIASTICAL COMMIS- 
SIONERS.—The Ecclesiastical Commis- 
sioners were a corporate body with power 
to purchase and hold lands notwith- 
standing the statutes of mortmain (see 
MorTMAIN). It was constituted thus: the 
Archbishop of Canterbury, who was 
chairman ex-officio, and the Archbishop 
of York; the Bishops; the Deans of St. 
Paul’s, Canterbury and Westminster; 
the Lord Chancellor; the Lord Chief 
Justice; the Chancellor of the Exchequer; 
the First Lord of the Treasury; a Secre- 
tary of State nominated by the Crown; 
the Lord President of the Council; the 
Master of the Rolls; seven laymen 
appointed by the Crown; two laymen 
appointed by the Archbishop of Canter- 
bury; and the three Church Estate 
Commissioners. 

This and Queen Anne’s Bounty were 
dissolved by the Church Commissioners 
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Measure, 1947, which came into opera- 
tion on 1 April, 1948, A new organiza- 
tion, the Church Commissioners, now 
exercises the functions of these two 
bodies in controlling Church of England 
finances, and it has taken over their 
property. The business of the new organ- 
ization is transacted by a Board of 
Governors, the Church Estates Com- 
missioners and an Estates and Finance 
Committee. 

ECCLESIASTICAL LAW.—The 
term ecclesiastical law is applied to that 
branch of English law which deals with 
ecclesiastical Courts. Ecclesiastical law is 
with matters relating to the Church of 
England. It includes, therefore, the law 
regarding exchange and plurality of bene- 
fices, offences by clergymen and their 
punishment, the peculiar rights and duties 
of clergymen, and the constitution of 
ecclesiastical Courts. Ecclesiastical law is 
derived, to some extent, from the papal 
canon law, but mainly from English 
parliamentary enactments. The National 
Assembly is now able to pass measures 
equivalent to Acts of Parliament. For the 
various branches of ecclesiastical law, see 
separate titles, e.g. CHURCH OF ENGLAND; 
CLERGYMAN; NATIONAL ASSEMBLY. 

EDUCATION.—The Education Act, 
1944, is a consolidating Act which 
repealed the previous education Acts 
and amended a large number of other 
statutes dealing with the care and educa- 
tion of children. The Minister of 
Education is charged with the duty “‘to 
promote the education of the people of 
England and Wales .. . and to secure 
the effective execution by local authori- 
ties under his control and direction of the 
national policy for providing a varied 
and comprehensive educational service. 

The local education authorities are 
the county and county borough councils, 
each of which administers its statutory 
powers through an education committee 
of elected and co-opted members. The 
appointment of the principal official to 
each authority, the education officer, 
must be approved by the Minister. 
There is a further delegation of powers 
so far as county councils are concerned 
into divisional areas whose functions 
vary in different areas, but in all cases 
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the power to borrow money or levy an 
education rate rests in the county 
council. Such areas are administered by 
committees composed of members of 
local authorities and co-opted members. 

The statutory system is organized in 


“three progressive stages, primary educa- 


tion, secondary education and further 
education. Education is compulsory 
between five and fifteen years of age. 
A person is deemed to be over the 
compulsory school age as soon as he 
attains fifteen years (though power is 
given to the Minister to raise the leaving 
age to sixteen as soon as this becomes 
practicable). It is the duty of parents of 
every child of compulsory school age to 
cause him to receive efficient full-time 
education suitable to his age, ability and 
aptitude. 

Primary Education. — This phrase 
means education for children from five 
to eleven years. Children under five may 
attend nursery schools, which must be 
provided in all cases where there is need 
for them by the education authority. 
In all primary schools there must be a 
body of managers (usually six), whose 
powers and functions vary according to 
whether the school is one provided by 
the local authority (what was formerly 
known as a council school) or whether 
it is one provided by a voluntary body. 
In the former all expenses are borne by 
the authority; in the latter the position 
varies according to whether it is (a) a 
“controlled school,” or (b) an “‘aided 
school.” A controlled school is one in 
which the managers pass to the local 
education authority all their financial 
obligations in respect of building altera- 
tions and maintenance and the cost of 
bringing the school buildings and play- 
ground up to the prescribed standard. 
In such cases the authority appoint and 
dismiss teachers, though the managers 
can make representations regarding the 
appointment of a head teacher and can 
arrange that the teaching staff includes 
persons (called “reserved teachers’’) 
selected for their fitness to give religious 
instruction in accordance with the trust 
deed relating to the school. An aided 
school is one where the managers have 
decided to pay half the cost of alterations, 

ntl 


EDUCATION 


improvement and external repairs—the 
other half being paid by Exchequer 
grant—and so retained the power of 
appointing and dismissing teachers and 
the right to give denominational religious 
instruction (unless the parents of a 
particular child have elected against it). 
The authority is represented on the 
board of managers of aided schools. 
Secondary Education.—This term is 
defined in the Act as ‘‘full-time education 
suitable to the requirements of senior 
pupils,” i.e. those over eleven years of 
age. There are three kinds of secondary 
schools; (a) grammar schools, which 
include the old grammar schools (which 
may become ‘“‘direct grant’? schools 
receiving a grant from a central author- 
ity), public schools and private schools 
(these schools usually provide a general 
education suitable to boys about to 
enter the professions, though many also 
give a scientific education); (b) junior 
technical schools, where the training is 
intended to be more vocational and 
specialized than that provided by the 
grammar schools; and (c) modern 
schools designed to provide general 
education suitable to the interests and 
requirement of the pupils in attendance 
with some regard to manual training. 
Boarding and Camp _ Schools.—An 
authority may provide education at a 
boarding school either by paying fees at 
an existing school or by establishing a 
boarding school in their area. Camp 
schools to which pupils may be sent for 
short periods may also be established. 
Further Education.—Every authority 
must secure the provision of adequate 
provision for further education, that is to 
say, ‘‘(a) full-time and part-time educa- 
tion for persons over compulsory school 
age; and (5) leisure-time occupation in 
such organized cultural training and 
recreative activities as are suitable to 
their requirements for persons over 
compulsory school age who are able and 
willing to profit by the facilities provided 
for that purpose.’ County colleges are 
to be provided for this purpose, and it is 
intended to introduce statutory regula- 
tions to compel part-time attendance by 
persons under 18 who have left school. 
Religious Instruction.—The religious 
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instruction given to pupils at an aided 
school is under the control of the school 
managers and must be in accordance 
with any trust deed relating to the school. 
Where parents of children attending the 
school desire them to receive religious 
instruction other than this arrangements 
must be made by the managers, or failing 
them by the local authority, for this to 
be done. In county schools and con- 
trolled schools the religious instruction 
given must be in accordance with the 
agreed syllabus laid down in the fifth 
schedule of the 1944 Act. The instruction 
must be undenominational and must not 
include any catechism or formulary dis- 
tinctive of any denomination. On request 
by the parents any child may be with- 
drawn from attendance at religious 
instruction or at the collective worship on 
the part of all pupils with which the 
school day begins in every county and 
voluntary school. No person is to be 
disqualified, for his religious opinions or 
for omitting to attend religious worship, 
from being a teacher in a county or 
voluntary school, and no teacher need 
give religious instruction or is to be 
rewarded for giving it or deprived of any 
emolument for not giving it. 

No Fees for Tuition.—Education is 
free in all primary and secondary schools 
maintained by a local authority, and no 
charge can be made for books or 
apparatus. If a child is sent to a boarding 
school a parent may be asked to contri- 
bute to the cost according to his means. 

Duties of Parents. School Attendance. 
—As stated above, itis the duty of parents 
to secure the education of their children. 
If they fail so to do they can be served 
with a school attendance order requiring 
the registration of the children at the 
school named in the order. Where the 
parents fail to perform this duty, after 
due warning, the local authority must 
take proceedings before the Petty 
Sessional Court of the district to enforce 
it. A fine of £1 may be imposed for a 
first offence, £5 for a second offence and 
£10 or one month’s imprisonment or 
both for a third offence. In addition, an 
order may be obtained under the Child- 
ren’s Act, and the child may be ordered 
to be sent to an ‘approved school.” 
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Handicapped Children.—The parent 
of a blind or deaf child must cause his 
child to receive not only efficient instruc- 
tion as set out above, but also education 
suitable to such child. Except where the 
child is under 7 years of age, deafness and 
blindness or distance from an elementary 
school will not be sufficient excuse for 
neglecting this duty. The local authority 
must make proper provision for the 
education of handicapped children. 

The parent of a defective or epileptic 
child over 7 years of age in any place 
where there is a certified class or school 
must cause the child to attend such class 
or school; and he will not be excused by 
reason only that a guide or conveyance 
is necessary. The local authority, if 
satisfied that the parent is not making 
suitable provision for the child’s educa- 
tion, may require the child to be sent toa 
suitable class or school, and if the parent 
fails to do so may obtain a Court order. 

EFFECTS.—A man’s goods and 
chattels, e.g. motor-cars and furniture, 
are called his effects. The term does not 
include land which may belong to him, 
nor money nor securities. 

EGGS.—Premises intended to be used 
by way of trade, or for purposes of gain, 
for the cold storage or chemical storage 
of eggs may be registered with the County 
Council or County Borough, and, in 
certain circumstances, must be so regis- 
tered. It is illegal to sell or expose for sale 
any preserved egg (fine, £5 for first 
offence and £20 for subsequent offences) 
unless it is marked with the word 
“preserved” in letters not less than a 
sixteenth of an inch high, enclosed inia 
circle of not less than a half-inch in 
diameter. The Ministry of Agriculture 
and Fisheries has prescribed ‘“‘trade 
designations” for eggs, and, as a result, 
eggs may be marked “special,” “stan- 
dard,” “medium” or ‘‘pullet;” if so 
marked, they must come up to the 
standard prescribed by the Ministry, 
e.g. if an egg is marked “special,” it 
must weigh 24 ozs., the shell must be 
clean and sound, the white must be 
translucent and firm, etc. 

EJECTION FROM PREMISES.— 
An occupier of premises and, in some 
cases, an owner not in possession, e.g. 
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to preserve a public right of way, has the 
right to eject from them any person who 
comes upon them without any right to 
do so or without his permission. He may 
also eject a person who is on the premises 
with his permission or by right, if such a 
person misbehaves himself or is dis- 
orderly. If a trespasser enters upon 
premises in a peaceable manner, the 
person in possession, or entitled to the 
possession of them, may request him to 
leave, and in the event of refusal may use 
reasonable force to eject him. If the 
trespasser enters with force and violence 
he may be removed by force without a 
previous request to depart. 

The force used must not be excessive, 
otherwise it will amount to a trespass 
upon the person removed. If the tres- 
passer is in wrongful possession of the 
premises the person entitled to possession 
may enter peaceably on the land. 

When a person is given permission to 
enter upon premises he is called a 
licensee, and cannot be treated as a tres- 
passer until the licence is revoked. A bare 
licence may be revoked at any time 
without a reason being given, but if the 
licence is accompanied by an interest, 
i.e. a right against persons generally, it 
cannot be revoked arbitrarily by the 
person granting it. For example, per- 
mission given by a landowner to a person 
to use his private road may be withdrawn 
at any time. The permission given to a 
person to enter a theatre upon payment 
for his ticket gives a sufficient interest so 
that it cannot be withdrawn without 
good reason, such as misbehaviour upon 
the part of the ticket holder. 

EJECTMENT.—Ejectment is the 
name applied to the action brought by a 
person claiming that land which is in the 
possession of some other person belongs 
to him. In strict law there is now no 
such action, as its place has been taken 
by an action for possession. 

ELECTION. Parliamentary Elections. 
General Elections.—A General Election 
takes place whenever the King orders by 
Royal proclamation that writs be issued 
for the summoning of a new Parliament. 

For the purposes of Parliamentary 
elections, England and Wales, Scotland 
and Northern Ireland are divided into 
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borough and county constituencies, most 
of which return only one member. 

A writ is issued to the Returning 
Officer of each constituency as soon as 
practicable after the issue of the pro- 
clamation. He is, in county and borough 
constituencies respectively, the sheriff 
or mayor or their deputy, and he is 
responsible for managing the election. 

The publication of the notice of 
election by the Returning Officer must 
be made not later than 4 p.m. on the 
second day after that on which the writ 
is received, stating the place and times 
at which nomination papers are to be 
delivered, and the date of the poll in the 
event of a contest. The times and date 
for nomination are between 10 a.m. and 
3 p.m. (Saturday 10 a.m. and noon) on 
any day after the date of publication of 
the notice of election, but not later than 
the eighth day after the date of the 
proclamation. Every person wishing to 
become a candidate must present to the 
Returning Officer, either in person or 
through his proposer or seconder, one 
or more nomination papers each signed 
by ten electors in the constituency, and 
must at the same time pay a deposit of 
£150 in legal tender or banker’s draft 
(or with the consent of the Returning 
Officer in any other manner, e.g. by 
cheque), which deposit is forfeited if 
the candidate fails to obtain more 
than an eighth of the total number 
of votes polled. Candidates usually hand 
in a large number of nomination papers, 
although one is sufficient. 

Anyone can stand as a candidate, 
although certain people are disqualified 
from being elected (see MEMBERS OF 
PARLIAMENT). Most candidates are, 
however, selected by the local associa- 
tions of one of the political parties. 

If only one*candidate is nominated in 
a constituency, he is forthwith declared 
elected. If more than one candidate is 
nominated, then a poll takes place on the 
ninth day after the last day for delivery 
of nomination papers, between the hours 
of 7 a.m. and 9 p.m. 

The election campaign of a candidate 
is deemed to start when the election is 
reasonably imminent. Each candidate 
must, on or before nomination day, 
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appoint an election agent (he may 
appoint himself) who is responsible for 
the management of the election cam- 
paign particularly in regard to expenses. 
The appointment of an election agent is 
one of the first tasks of a candidate, as 
until this is done no expenditure can be 
incurred (see ELECTION AGENT). There 
are numerous restrictions governing the 
conduct of an election campaign (i.e. as 
to what are illegal and corrupt practices), 
which the candidate should know and 
be careful not to infringe. If they are 
infringed, the candidate’s election may 
be upset and he may be liable to other 
penalties. (See Election Petitions below). 

On the day of the poll, candidates tour 
the polling booths and they and their 
agents, besides the counting agents, are 
entitled to be present at the counting of 
the votes. As to who may vote, and the 
law as to the method of voting, see 
VoTING. Immediately polling hours have 
ended, the ballot boxes are sealed and 
sent to the Returning Officer. In almost 
every constituency the votes are counted 
that night or the next day. The counting 
must be continuous. All invalid ballot 
papers must be rejected. (See VOTING.) 
When the counting is completed the 
Returning Officer publicly announces 
the result, declaring the candidate with 
the most votes to be elected. If there is 
a tie, the Returning Officer decides 
between the candidates by lot. 

Bye-Elections.—A bye-election takes 
place whenever a seat becomes vacant 
owing to a Member of Parliament 
becoming ineligible, dying or accepting 
one of certain offices. 

If the-House is sitting when a bye- 
election becomes necessary, a motion is 
moved by an M.P., usually the Whip of 
the late member’s party, and the 
Speaker then issues a writ. If the House 
is not sitting a notice is inserted in the 
London Gazette. Nomination day must 
be not earlier than four or three, and not 
later than nine or seven, days from 
receipt of the writ by the Returning 
Officer in county and borough consti- 
tuencies respectively, and polling day, if 
necessary, not earlier than the seventh 
nor later than the ninth day after the last 
day for delivery of nomination papers. 
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A bye-election must be conducted in 

the same way as a general election. 

Election Petitions.—Any defeated can- 

didate or elector in a constituency can 

bring a petition to have an election 
declared void on the ground of an undue 
return or undue election or that no 

return has been made, e.g.: 

(i) That a successful candidate or in 
some cases his agents were guilty of, 
or knew, or consented to, any 
corrupt or illegal practices. (See 
ELECTION AGENT.) 

(ii) That the successful candidate was 
ineligible for election. (See MEM- 
BERS OF PARLIAMENT.) 

(iii) That the successful candidate did not 
poll the largest number of lawful 
votes. Under this head the peti- 
tioner can claim that persons were 
wrongfully allowed to vote; or he 
can claim a recount on shewing 
reasonable grounds. 

(iv) That the election was not a real one 
because the result was effected by an 
irregularity committed by the Re- 
turning Officer or one of his officials, 
or because general bribery, treating 
or undue influence affected the 
views of a large number of the 
electors. (See ELECTION AGENT.) 

The petition must be presented within 

21 days of announcement of the result, 

with an extension in certain cases. The 

petitioner must provide security for 
costs to the amount of £1,000. The 
petition is tried by two High Court 

Judges nominated for that purpose. 

If the allegations in a petition based on 

(ii), (iii) or (iv) above are proved, the 
election will be declared void and a new 
one must be held. If the petition is based 
on any of the grounds under (i) above, 
then if any corrupt or illegal practice is 
found to have been committed by the 
candidate or with his knowledge or 
consent, or if any of his agents are found 
guilty of bribery, the election is auto- 
matically declared void. If the illegal 
practice has been committed with the 
knowledge and consent of a candidate, 
he cannot be elected to the same con- 
stituency for seven years. 

Local Government Elections.—A local 

government election is an election 
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for any county council, municipal or 

Metropolitan borough council, district 

or parish council. 

Anyone who is a British subject over 
the age of 21 and is not subject to any 
legal disability is qualified to be elected 
as a member of any local government 
body provided he or she is either: 

(i) Registered as a local government 

elector in the area; 
(ii) An owner of freehold or leasehold 
land within the area; 

(iii) Resident in the area during the whole 
of the preceding 12 months; 

(iv) Inthecase of amember of the parish 
council has during the 12 months or 
since 25 March in the year preceding 
the year of election resided in the 
parish or within three miles thereof. 

The members are elected by local 
government electors. (See VOTING.) 

The following are ineligible for 
election, or are unable to retain their 
seats if already elected before coming 
under the disability: 

(i) Persons disqualified under any 
enactment relating to corrupt and 
illegal practices. (See ELECTION 
AGENT; sub-heading Election Peti- 
tions above.) 

(ii) Persons holding any paid office 
other than that of Mayor, Chairman 
or Sheriff at the disposal of the local 
authority or one of its committees. 

(iii) Persons adjudicated bankrupt, with 
certain exceptions, or who have 
made a composition with their 
creditors; with a number of excep- 
tions. 

(iv) Persons who, within 12 months 
before their election or since, have 
been surcharged over £500 by the 
district auditor. 

(v) Persons who have, within 5 years 
before their election, or since 
election, been sentenced to not less 
than 3 months’ imprisonment with- 
out the option of a fine. 

(vi) Certain officials in respect of their 
own districts. 

Clergymen are now no longer ineligible 
for election. 

Persons who fail to attend council 
meetings for 6 months lose their seat 
unless the failure was due to some reason 


203 


ELECTION 


which is approved by the authority. 

County and Borough Elections.—The 
borough and county council elections 
are the most important local government 
elections. 

County council elections take place 
every third year on a day in the week 
beginning with the Sunday before 9 
April or, if 9 April is a Sunday, beginning 
with that day, with an exception for the 
time of Easter. The county council fix 
this day. Each county is divided into 
divisions returning one member each, 
with the exception of the County of 
London and the City of London, where 
more than one member is returned. 

Borough council elections take place 
every year on a day fixed for each year 
by the Secretary of State. One-third 
of the members retire every year, the 
term of office being three years. Most 
boroughs are divided into wards for 
the purpose of elections. 

County and borough elections are 
conducted under substantially similar law 
to parliamentary elections, with the 
following modifications: 

(i) Notice of election is published by 

the Returning Officer or town clerk. 

(ii) Nomination papers must be 

handed in by noon on the four- 

teenth day before the day of 

election. No deposit is required. 
(iii) A candidate’s expenditure is 
limited to £25 and 2d. extra for 
every elector over 500, e.g. £35 may 
be spent if there are 1,700 electors. 

If there are two or more joint 

candidates, each of them is only 

allowed to spend three-quarters or 
two-thirds of the maximum res- 
pectively. 

A candidate may employ two 
clerks or messengers and, in addi- 
tion, one of each extra in respect 

of every 1,000 electors over 2,000. 

(v) The hours of voting are always 
from 8 a.m. to 8 p.m. but, in the 
case of district and parish council 
elections, at the request of a 
candidate or candidates this may 
be extended to 9 p.m. 

(vi) Where a vacancy in a county 
council occurs within six months of 
the date when the member would 
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normally retire, the seat remains 

vacant until the election. 

In regard to election petitions: 

(a) The petition must be brought 
by a defeated candidate or by 
four or more of the electors. 

(b) A deposit of an amount fixed 
by the Court, not exceeding 
£500, is required. 

(c) The petition is tried by a com- 
missioner appointed annually 
by the election judges and he 
must be a barrister of 15 
years’ standing. 

In addition to the councillors elected 
as above, county and borough councils 
have aldermen members. Their term of 
office is six years, half of them retiring 
every three years. They are elected by the 
council at its first meeting. Councillors 
or persons qualified for election as 
councillors are eligible; a councillor who 
is elected as an alderman ceases to be a 
councillor. The number of aldermen is 
one-third of the total number of 
councillors. 

The Mayor and Chairman of borough 
and county councils respectively are 
elected by the borough and county 
council before the election of aldermen, 
if there is one, so that any new aldermen 
cannot vote. Their election is annual. 

Urban and rural district council 
elections take place annually on such day 
as the county council fix, after con- 
sultation with the district council, when 
one-third of the members retire. Parish 
council elections take place every third 
year on such day as the county council 
fix, when all the members retire. (See 
ELECTION AGENT; MEMBERS OF PARLIA- 
MENT; VOTING.) 

ELECTION AGENT.—Every candi- 
date in a parliamentary election must 
appoint an election agent. He can 
appoint himself or any person except the 
Returning Officer, one of his officials, or 
a person whom he knows to have been 
convicted of corrupt practices at an 
election within the previous five years. 

Great care should be taken to select a 
suitable agent, as the candidate is 
absolutely responsible for all the acts of 
his agent, who has to observe a number 
of election rules, mostly dealing with 
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what expenditure is allowed. Moreover, 
the agent is largely responsible for the 
successful management of the campaign. 

The appointment of an election agent 
should be the candidate’s first step in a 
campaign, as he alone can authorize 
the election expenses. No expenses can 
be incurred by any person other than the 
candidate, his election agent and persons 
authorized in writing by the election 
agent, on account of holding public 
meetings, organizing any public display, 
issuing advertisements or circulars, but 
this shall not apply to a sum of 10/- 
incurred by an individual, not used for 
travelling expenses, nor restrict the 
publication of any matter relating to the 
election in a newspaper or other period- 
ical. Where a person incurs any such 
expenses authorized by the election 
agent he must, within fourteen days after 
the date of publication of the result of 
the election, send to the appropriate 
officer a return of the amount of those 
expenses, accompanied by a declaration 
verifying the return and giving particulars 
of the matters for which the expenses 
were incurred. This provision does not 
apply to any person employed for pay- 
ment by the candidate or his election 
agent. The candidate must give notice 
in writing of the appointment to the 
Returning Officer on or before nomina- 
tion day, stating the name, office and 
address of the agent. He must live in the 
constituency or in an adjoining one. 

The appointment may be revoked at 
any time, but, on revocation or death of 
an agent, a new one must be appointed 
forthwith and the same notice given to 
the Returning Officer. A candidate may 
not have more than one election agent, 
but in a county constituency he may 
appoint sub-agents for each polling 
district who, in relation to their res- 
pective districts, are in the same position 
as the agent, except that they are not 
concerned with the return of election 
expenses. Notice of their appointment 
must similarly be given to the Returning 
Officer. 

The election agent is responsible for 
the management of the campaign, in 
which work he is assisted by a limited 
number of paid helpers, and also unpaid 
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workers who do clerical work, canvass 

individual electors and address public 

meetings. 

The election agent is personally 
responsible for the control of all election 
expenditure and, with the following 
exceptions, no sum can be paid in respect 
of an election campaign by anyone else: 

(i) The candidate can pay up to £100 
for his personal expenses, i.e. his 
reasonable travelling and subsistence 
expenses. He must, however, send 
to the election agent a written state- 
ment of any amount so paid within 
14 days of the declaration of the 
result. Any sums over the £100 must 
be paid out by the agent. 

(ii) Any helper can pay for his own 
petty expenses provided he is not 
repaid the money so spent. 

(iii) Anyone can pay the £150 deposit to 
the Returning Officer on behalf of 
the candidate. 

Not only must the election agent pay 
all the accounts and keep all accounts 
and receipts—he should keep a complete, 
set of books shewing all sums received 
and expended, the names of all persons 
employed, etc.—but he must also see 
that the total expenditure does not exceed 
the total amount allowed and is only 
incurred in respect of allowed purposes. 

The total amount which may be spent 
in an election campaign, excluding the 
two items below, is, in a county con- 
stituency, £450 plus an additional 2d. 
for each entry in the register of parlia- 
mentary electors; in a borough con- 
stituency, £450 plus an additional 14d. 
for each such entry. The two exceptions 
are as follows: 

(i) The personal expenses of the candi- 
date (see above). 

(ii) Sums spent on conveying voters 
across the sea, if this is the only way 
they can reach their polling stations. 

This total amount may be spent only 
for the following purposes: 

1. The employment of (a) sub-agents, 
(b) clerks and messengers, (c) polling 
agents. No helper may be paid as a 
canvasser, but speakers at public meet- 
ings may be remunerated or their ex- 
penses paid. 

2. The hiring of committee rooms. 
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3. Stationery, messages, postage and 
telegrams. Every candidate can send one 
free postal communication to each 
elector provided it does not weigh more 
than two ounces. 

4. Printing, publishing and distri- 
buting of bills, posters, notices, etc. 

5. Holding of public meetings, which 
may be held, among other places, in a 
suitable room in the premises of county 
or voluntary schools. The holding of 
a public meeting for a parliamentary or 
a local government election shall not 
affect the rateability of the premises. 

6. Miscellaneous objects not otherwise 
disallowed. 

No expenditure is allowed for the 
following purposes: 

(i) To anyone for conveying voters to 
the poll except across the sea if that 
is necessary. 

(ii) To an elector for exhibiting bills, 
notices, etc. unless it is his ordinary 
business to let out the site. 

(iii) To anyone for bands of music, 
torches, flags or banners. 

Another important duty of the agent 
is to see that no cofrupt or illegal 
practices are committed by himself, the 
candidate or anyone on his behaif. 

An illegal practice is one forbidden by 
law; a corrupt practice, which is a more 
serious offence, is one forbidden by law 
if done for an improper purpose, or 
which the law implies to have been so 
done. 

A person Fauipd guilty of an illegal 
practice at an election is liable to a 
maximum fine of £100, and he loses the 
right to vote in that constituency for 5 
years. 

A person found guilty of a corrupt 
practice (other than personation or the 
aiding or abetting thereof) at an election 
is liable to imprisonment up to 12 
months or to a fine of £200 and loses: 

(i) The right to vote in any election for 
5 years. 

(ii) Any public or judicial office he may 
hold. 

(iii) The right to stand as a candidate in 
any constituency for five years. 
A candidate reported on an election 
petition to have been personally 
concerned in any corrupt practice 
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cannot be elected for that con- 
stituency for ten years. 

For the result of illegal and corrupt 
practices committed by, or with the 
knowledge and consent of, the candidate 
or his agents, see ELECTION under 
Election Petitions. 

INegal Practices.—It is illegal: 

1. To exceed the total maximum 
expenditure allowed (see above). 

2. To spend money for a disallowed 
purpose (see above). 

3. To do any of the following things: 

(a) To publish any bill, notice, etc. 
without its having on it the name 
of the publisher, i.e. the election 
agent, and of the printer. 

(5) To use as a committee room any 
licensed premises, any premises 
where intoxicating liquor is sold 
(except a permanent political club), 
any premises where ordinarily food 
or drink is sold for consumption 
thereon, or any premises which are 
used as a public elementary school. 
The premises of a school shall be 
taken to include any dwelling 
house forming part of the premises 
and occupied by a person employed 
for purposes of the school. 

(c) To employ for a candidate any 
stage or hackney carriage for the 
purpose of conveying voters to or 
from the poll. Stage and hackney 
carriages include taxi-cabs, buses 
and charabancs. 

(d) With a view to supporting or 
opposing the candidature of any 
individual as against any other or 
others at a parliamentary election, 
to let, lend, employ on hire, borrow 
or use any motor vehicle for the 
purpose of conveying electors or 
their proxies to or from the poll. 
This provision does not prevent the 
conveyance of an elector or electors 
at their joint cost to or from the 
poll, and it does not prevent a 
person employing a motor vehicle 
to convey to or from, the poll 
himself or any member of the same 
household, or borrowing a motor 
vehicle from a member of the same 
household for that purpose. 

Also, a candidate or some person 
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on bis behalf may employ a motor 
vehicle to convey persons to or 
from the poll, by registering it 
with the Returning Officer. The 
vehicle shall then be placarded as 
so registered. In a county con- 
stituency the number of vehicles 
so employed by a candidate shall 
not exceed 1 for every 1,500 
electors, and in a borough con- 
stituency 1 for every 2,500 electors. 

(e) To make, without reasonable belief 
in its truth, any derogatory false 
statement about the personal (as 
distinct from the political) charac- 
ter of a candidate. 

(f) To make a statement, knowing it to 
be false, that a candidate has with- 
drawn. 

(g) To make any payment for election 
expenses unless one is an election 
agent. (The three exceptions are 
given above.) 

(h) To pay money to anyone except the 
election agent for use in the 
election. A candidate is not bound 
by this rule. 

(i) The bribing, by a candidate or 
election agent, of any candidate to 
withdraw. 

(j) To disturb any political meeting 
after the writs for election have 
been issued. (This rule is scarcely 
ever enforced.) 

An election agent is now appointed 
for local government elections. 

As to other illegal practices, see below 
under After the Election and see 
VOTING. 

Corrupt Practices.—It is a corrupt 
practice for any one to bribe, treat or 
exercise undue influence over an elector 
with the object of inducing him to vote, 
or abstain from voting, for a candidate. 
A bribe may be offered directly or in- 
directly; it may be a promise to give, or 
the giving of, money or anything of 
value, or the offer of employment. Pay- 
ment of the travelling expenses of an 
elector may be a bribe. Payment for 
food, drink or entertainment of an 
elector is considered as treating. To 
intimidate any elector by the use or threat 
of violence or by inflicting, or threatening 
to inflict, any loss or damage, is included 
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under the heading of “‘undue influence.” 

It is also a corrupt practice for: 

(i) Anyone, other than the agent, to 
incur expenses on account of 
holding public meetings, or issuing 
circulars, posters etc. without the 
written authority of the agent; 

(ii) Anyone to vote in person or by post, 
or to apply for a ballot paper, as 
some other person whether as an 
elector or a proxy, or so to vote for 

. a person whom he knows, or has 

reasonable grounds for supposing, 
to be dead or to be a fictitious 
person, or when he knows or has 
reasonable grounds for supposing 
that his appointment as proxy is 
no longer in force (see VOTING); 

(iii) A candidate or an agent to make a 
false declaration as to expenses (see 
below). 

After the Election.—After the election 
result is announced, the agent must, 
within 35 days, send to the Returning 
Officer a full and detailed statement of all 
sums spent and received for the purpose 
of the election, the personal expenses of 
the candidate and of any disputed claims, 
together with all accounts and receipts in 
respect of the election. He must at the 
same time provide the Returning Officer 
with a declaration, sworn before a Justice 
of the Peace, stating that to the best of 
his knowledge and belief the return of the 
election expenses is a true one. The 
candidate must forward a similar decla- 
ration within the same period unless he 
is abroad, when he is allowed until 14 
days after his return. 

A member may not vote or sit in the 
House of Commons if he or his agent is 
in breach of the above rule, and he is 
liable to a heavy fine if he does so. 

The agent must not, without an order 
of the High Court, pay any claim sent in 
more than 14 days after the result is 
announced, or any claim after 28 days. 
(Sce ELECTION; VOTING.) 

ELECTION, DOCTRINE OF.—This 
is an equitable doctrine to the effect that, 
if a person has got a choice between 
taking one or other of two rights, he 
must take one or the other with all con- 
ditions that attach to it, and cannot 
attempt to take both or to ignore the 
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conditions. Thus, if A by his will gives 
to B property belonging to C, and also 
gives some other property belonging to 
himself to C, C cannot take the property 
given to him unless he is prepared to give 
up his property to B. He is not bound, of 
course, to give up his property, but if he 
does not do so he cannot take the pro- 
perty left to him by A. If C refuses to 
give up his property he will not neces- 
sarily lose all his rights to the legacy from 
A, but will only lose them to the extent 
necessary to compensate B for his (C’s) 
refusal. Thus, if A gave to B an estate 
belonging to C worth £5,000 and at the 
same time gave to C a legacy of £15,000, 
C, if he were unwilling to give up his 
estate, could nevertheless claim £10,000 
of the legacy and allow the other 
£5,000 to go to B in compensation for 
the loss of the estate. 

ELECTRICITY.—The first Act of 
Parliament relating to electricity was the 
Electric Lighting Act, 1882, but the Act 
of 1919 shewed a marked advance in the 
control of supply by the creation of the 
Electricity Commissioners, whose duty 
it was to promote, regulate and supervise 
the supply of electricity, and by the 
creation of joint electricity authorities, 
each of whom was to administer a large 
area. The Act conferred no compulsory 
powers, and not until the Electricity 
(Supply) Act, 1926, was passed was 
further advance made. By that Act the 
Central Electricity Board was created, 
with very wide powers to compel con- 
formity from the supply companies, 
which remained, to some extent, inde- 
pendent. 

The Board was an independent and 
non-profit corporation, having control 
over the whole country, but owning few, 
if any, power-stations. The principle of 
this new arratigement was that the Board 
should buy electricity from selected 
undertakers (or manufacturers) at a fixed 
price; the major part of the electric 
supply of the country would thus be 
pooled and would then be sold for 
distribution at a fixed price to the under- 
takers as and when they required power. 
The Board was to provide main trans- 
mission lines for connecting one under- 
taker with another in order to meet the 
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requirements of distribution. Companies 
that had not been selected by the Board 
would still continue in existence, and the 
Board might purchase electricity from 
them, but, generally speaking, might not 
sell it to them. But the Board had very 
extensive powers to order the closing of 
unselected undertakers if their existence 
were uneconomic. The effect of the 
organization was, therefore, to close all 
unnecessary power-stations and, by the 
erection of new stations and the enlarge- 
ment of old stations, all smaller stations 
would be finally closed down and 
electricity for the whole of the country 
would be produced from a limited num- 
ber of large stations with a free 
interchange of standardized power 
between stations when required. The 
selected companies continued in exist- 
ence, subject to control by the Board, 
and continued to distribute their profits 
among their shareholders. The Act made 
special provision for the compensation 
of regular employees who had lost their 
employment as a result of the economies 
effected by the Board, e.g. on the closing 
down of redundant stations. 

Inspectors and Meters.—Electricity 
inspectors were appointed by local author- 
ities or the Commissioners. Their 
duties are to inspect and test undertakers’ 
lines and works and the supply of 
electricity given by them, to certify and 
examine meters, etc. Hired meters must 
be kept in order by the undertaker, and 
the undertaker or the consumer may call 
in an inspector (on paying his fee) to 
certify the meter and its manner of 
fixing, or to test the current supplied. 
No meter may be connected or dis- 
connected without forty-eight hours’ 
notice on either side. 

Trees and Hedges.—Trees and hedges 
may be lopped, cut or felled by the 
undertakers when they interfere with 
electric lines, subject to compensation. 

By the Electricity Act, 1947, a British 
Electricity Authority and 14 Area 
Electricity Boards (2 of them in Scotland) 
have been constituted. The assets and 
liabilities of electricity undertakings are 
now vested in the Authority and the 
Boards. The Electricity Act, 1947, 
does not apply to Northern Ireland. 
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ELEGIT.—In those cases where a 
judgment debtor is the owner of land or 
real property, or is in possession of lease- 
hold interests, a judgment creditor can 
obtain satisfaction of his debt by issuing 
execution by means of a writ of elegit. 

The writ of elegit, which is issued in 
the same manner as a writ of fi. fa. 
(q.v.), imposes upon the sheriff, through 
his officer the under-sheriff, the duty of 
inquiring as to the lands in the county 
which are held by the judgment debtor. 
This he must do with the aid of a jury of 
twelve persons entitled to serve upon a 
jury at assizes. 

When the inquisition as to the judg- 
ment debtor’s lands has been held, the 
judgment creditor becomes entitled to 
possession of all the lands which may be 
either freehold or leasehold of the 
debtor, and may enforce his right to 
possession by taking legal proceedings 
for it if he cannot obtain it peaceably. 
He is entitled to take the income of the 
lands until he has received from them 
the amount of the judgment debt and 
costs, and, upon application by originat- 
ing summons to the Chancery Division, 
he may obtain an order for the sale of the 
debtor’s interest in the land. After the 
return of the inquisition and before sale 
of the land, he is known as the tenant by 
elegit, and he must cause this fact to be 
registered in the Land Registry. 

The interest of the tenant by elegit in 
the land ends when either the judgment 
debtor tenders to him the amount of the 
judgment debt, together with the costs of 
execution, or when the judgment creditor 
has received out of the income of the 
lands the amount of the debt and costs. 

It will be seen that execution by means 
of a writ of elegit is a cumbrous method 
of procedure, and it cannot be recom- 
mended when other methods are 
available. (See EXECUTION.) 

EMBEZZLEMENT.— Embezzlement 
is a term which is very loosely applied in 
popular speech. In law it has a very 
precise meaning and is confined to 
offences by clerks and servants who 
fraudulently keep or dispose of goods or 
money that they have received for, or in 
the name of, or on account of, their 
masters or employers. Thus, if a servant 
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is paid money in settlement of a debt due 
to his master, and keeps it with intent 
to defraud his master of it, he is guilty 
of the crime of embezzlement, which is 
a felony punishable with imprisonment. 
Questions of great difficulty have 
arisen in the case of commercial travel- 
lers. It has been laid down that a 
commercial traveller who is under the 
orders of an employer as to the times 
when he will work and as to the routes 
that he will take, is a clerk or servant. On 
the other hand, a person acting as agent 
for somebody else on a commission 
basis, and allowed to select whatever 
times he likes for travelling, who in 
fact need not, so far as his principal is 
concerned, travel at all, is not a clerk or 
servant for the purpose of embezzlement. 
To convict a person of embezzlement 
it must be shewn that he embezzled a 
particular sum and not merely that he 
was short in his accounts. This rule does 
not, however, mean that a_ general 
deficiency in accounts is not triable under 
criminal law. Such cases can frequently 
be dealt with as fraudulent conversion of 
money or as falsification of accounts. 
(See FALSIFICATION OF ACCOUNTS; 
FRAUDULENT CONVERSION.) 
EMBLEMENTS.—tThe right to em- 
blements was one given by the common 
law to any tenant of land whose tenancy 
came to an end without his fault at an 
unpredictable time, to re-enter upon the 
land, after his tenancy had ceased, to 
cultivate and reap any crops sown during 
the tenancy which reached maturity 
during the next year. It applies therefore 
to wheat, oats, roots, etc., but not to 
fruit trees or to a second crop of clover. 
As it can arise only where the termina- 
tion of the tenancy was not known in 
advance, it cannot apply to an ordinary 
lease for a fixed term of years. It is now 
rendered of no importance in all other 
cases except agricultural tenancies at will 
(tenancies which may be terminated by 
either party without notice, usually the 
result of a holding over by a tenant after 
his proper tenancy has run out) by the 
Agricultural Holdings Act, 1923, which 
provides among other things that 
one year’s notice to quit must always be 
given. (See AGRICULTURAL HOLDINGS.) 
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EMBRACERY.—This is the name 
given to the bribing or attempted cor- 
ruption of members of a jury. It is an 
indictable offence and is punishable with 
fine or imprisonment. Prosecutions for 
this offence seldom take place nowadays, 
as attachment for contempt of Court is 
a more suitable method. 

EMPLOYER’S LIABILITY.— 
Liability of a Master for his Servant’s 
Acts.—As the servant is usually “‘a man 
of straw’ it is only justice that the master 
should be responsible for what is done by 
the servant in the performance of his 
duties. That is known as vicarious 
liability and is sometimes referred to as 
the doctrine of respondeat superior. 
The liability differs slightly according to 
the kind of act the servant does. 

Contracts by a servant for his master 
make the latter alone liable if he has 
expressly authorized the servant to make 
them, or if their making falls within the 
general authority conferred by the 
nature of the employment. The master is 
liable on any contract made within the 
apparent scope of the-servant’s employ- 
ment even though he has expressly for- 
bidden the servant to make it. So long 
as the master has capacity to make the 
contract any servant can do it for him. 

Where the master has acquiesced in 
previous contracts of a similar kind he is 
liable, for example, where the cook has 
been in the habit of ordering the house- 
hold provisions. This is called ostensible 
authority. 

The question is treated more fully 
under PRINCIPAL AND AGENT, but two 
matters are of special interest to em- 
ployers: a master is not liable if the third 
party knew that the servant was exceed- 
ing his actual authority; and where a 
servant is acting. within his express, 
implied or ostensible authority it matters 
not that he is making the contract for his 
own benefit and in fraud of the master; 
the master is still liable. 

Crimes committed by a servant make 
the master liable to a criminal prosecu- 
tion if he orders or allows them, or 
participates in their proceeds. 

There is an increasing number of 
statutes by which the master is abso- 
lutely liable for his servant’s crime, even 
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though he has expressly forbidden the 
act and is entirely unaware of it. A 
well-known example is found in the 
legislation relating to food and drugs, 
by which the master is absolutely liable 
if his servant sells an article not of the 
nature and quality demandéd by the 
customer. So also where the servant of a 
licensee sells intoxicating liquor to a 
drunken person. 

Nuisances render the master liable to 
prosecution if they are committed by the | 
servant in the course of hisemployment. 
and the master will be liable in a civil 
action for damages if the nuisance 
amounts to a tort. 

Torts.—For these the master is liable, 
if at all, in addition to, and not, as in 
contract, instead of the servant. In the 
majority of cases which arise in practice 
the master is liable for his servant’s torts, 
because in nine cases out of ten they are 
committed while properly about his 
master’s business. Thus, the employers 
of a lorry driver are liable for damage 
caused by his negligent driving while 
upon their business. 

Bearing in mind that it is the exception 
for the employer to escape liability in 
practice, we can examine the specific 
cases in which liability arises. Obviously 
if the master expressly authorizes a tort 
or conduct which must inevitably result 
in injury being done, he is liable. This 
applies also to ratification by the master 
after the act. But by far the greatest 
number of torts for which masters are 
responsible are those committed by 
servants in the course of their employ- 
ment and within the apparent scope of 
their authority. It can, of course, be said 
that a servant has no authority to 
commit a tort. This is quite true, but the 
master may even go so far as to prohibit 
expressly the act and yet be liable. The 
explanation is*that the master, expressly 
or impliedly, put his servant in a position 
to do certain acts or pursue a course of 
conduct, and he is responsible for the 
manner in which the servant, acting as 
such, performs the prescribed duties, and 
for all acts done in the discharge of those 
duties. Thus, a master is liable if his 
chauffeur drives his car negligently, 
unless the chauffeur is using the car for 
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his own purposes; and the railway auth- 
ority if a stationmaster arrests someone 
who, he mistakenly thinks, has not paid 
his fare. 

It has been said that masters have a 
duty to employ competent servants. They 
are not, however, insurers. A master does 
not have to pay for damage by a servant 
simply because the relationship of 
master and servant exists. 

Thus, when a servant is engaged upon 
his own business and his act has no 
connection with his employment, as 
when he libels his neighbour; when a 
servant does something beyond that 
which he is employed to do, as when a 
conductor drives an omnibus; when a 
servant does an unnecessary wrongful 
act, as shooting a trespasser; or an act 
entirely independent of his employment, 
though in the course thereof, like the 
carpenter who lit his pipe while at work 
and threw the match among shavings, 
thus starting a fire—in each of these cases 
the master escapes liability. Very difficult 
questions arise as to what is, and what is 
not, in the course of a servant’s employ- 
ment and within the scope of his 
authority. No guide save common sense 
can be suggested, for each case depends 
upon its own facts. 

Forbidding the act will not of itself 
relieve the master from liability. 

Exemptions. — Trade unions and 
public authorities are exempt from 
liability in certain cases (see PUBLIC 
AUTHORITIES; TRADE UNIONS). 

Liability of Master when Servant is 
Injured or Killed.—Apart from the duties 
imposed upon him by statute, a master 
is not liable for injury to his servant 
simply because he is the master, any more 
than he is to a stranger. Indeed, it is 
open to the master to say (as he often 
does in practice) that the servant volun- 
tarily undertook the risk*of the injury. 
This is known as the defence of volenti 
non fit injuria, which means that no 
actionable wrong can be done to one who 
willingly subjects himself to known risks. 
This defence is one quite apart from that 
of “common employment,”’ which has 
been abolished by Act of Parliament. 

A master is liable to an action for 
negligence, for he must not subject his 
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servants to unreasonable risks. He must 
see that all his servants are competent, 
for if he negligently employs one who is 
not, he will be liable. 

There is an obligation on an employer 
towards his employees to take reasonable 
care to provide and maintain a safe 
system of working. The former defence 
of common employment, in cases where 
the work involved, or ought to have 
involved, a proper system of work in 
order to minimise danger, did not avail 
to prevent the application of this rule of 
the liability of the employer. This system 
of work must be considered in relation to 
the circumstances of each particular job 
and, if the employer delegates that duty, 
he remains responsible for any inade- 
quacy of the system and cannot excuse 
himself by showing that he had good 
grounds for relying on the competence 
of the person to whom he delegated it. 

A master is liable for his personal 
wrongful or negligent acts, and he must 
tell the servant of any defect of which the 
master knows or ought to know. : 

Duties Imposed on Master by Statute. 
—The best-known duties are those im- 
posed by the Factory Acts and the 
regulations thereunder, as for instance, 
requiring the master to fence dangerous 
machinery and holes. The Acts relating 
to the master’s trade or business have 
to be looked at in each case to ascertain 
what, if any, is the duty; and further to 
see if the servant is expressly or impliedly 
given a remedy if injured by a breach of 
the duty. Often the master is liable both 
criminally and civilly. 

The duty imposed by statute is abso- 
lute. It is no defence for the master to say 
that fencing is commercially impractic- 
able, or for him to prove that he has not 
been himself guilty of personal neglig- 
ence, or that he has delegated the duty. 
The master cannot say that the servant 
undertook the risk (i.e. plead “‘volenti’’). 

Death and the Fatal Accidents (Lord 
Campbell’s) Act.—By the common law 
of England no civil action could be 
brought against a person who, by his 
wrongful act or default, caused the death 
of another person. To remedy this state 
of affairs an Act of Parliament, the Fatal 
Accidents Act or Lord Campbell’s 
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Act, was passed in 1846. This Act 
provides that an action may be brought 
for the benefit of the wife, husband, 
parent or child of the deceased person, 
if the deceased could, had he lived, have 
brought an action. The persons on whose 
behalf the action is brought must have 
sustained pecuniary loss by his death; 
so that if the wife and children were not 
dependent upon the deceased for their 
living they cannot recover anything. 

In assessing damages under this Act 
there is not to be taken into account any 
right to ‘‘benefit’? under the National 
Insurance Act, 1946, or any correspond- 
ing Act of the Parliament of Northern 
Ireland, nor any sum paid or payable, 
under any contract of insurance, resulting 
from the death. 

EMPLOYMENT AGENCY.—Where 
s.85 of the Public Health Acts Amend- 
ment Act, 1907, is in force every person 
who carries on for the purpose of gain 
the business of keeping a female domestic 
servants’ registry must register his name, 
address and premises where the business 
is carried on, with the local council. 
Bye-laws may be made by the local 
council prescribing the books which 
must be kept and regulating the conduct 
of the business. The council are entitled 
to send inspectors to the premises to 
examine the books. Failure to register 
or to keep proper books is a criminal 
offence punishable by fine. The Court 
can suspend or cancel the registration. 

In London, all employment agencies, 
whether for domestic servants or not, 
must obtain a licence from the London 
County Council (or Corporation of the 
City of London in the City area). Bye- 
laws have been made relating to the 
books which must be kept and regulating 
generally the carrying on of the business. 

ENCLOSED PREMISES.—Any per- 
son who is found on any enclosed 
premises for an unlawful purpose may be 
convicted and sentenced to six months’ 
imprisonment. Enclosed premises include 
_ dwelling-houses, warehouses, stables or 
other outhouses and also any enclosed 
yard or garden. In order for this offence 
to be committed it is essential that the 
accused person shall be there for the 
purpose of committing some crime, 
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although he may not actually intend to 
commit the crime on that occasion. 

ENDOWED SCHOOLS.—See Epvu- 
CATION. 

ENGAGEMENT RING.—If a woman 
who has received an engagement ring 
refuses to fulfil the conditions of the gift 
she must return it, but if the man has 
without a recognized legal justification 
refused to carry out his promise of 
marriage he cannot demand its return. 
If the engagement to marry be dissolved 
by mutual consent, then, in the absence 
of agreement to the contrary, the engage- 
ment ring and like gifts must be returned 
by each party to the other. If the marriage 
does not take place either through the 
death of, or through a disability recog- 
nized by law on the part of the person 
giving the ring or other conditional gift, 
then the condition is to be implied that 
the gift should be returned. 

ENGINE SPARKS.—If a steam engine 
is used, whether on road or rail, and 
throws out sparks which set fire to 
neighbouring property, or do any other 
damage, the owner of the engine will be 
liable for the damage so caused, even 
though he took every care te prevent the 
escape of the sparks. He may use a 
dangerous machine of this kind if he 
likes, but if it causes damage he will 
have no excuse, unless he can say the - 
damage was caused by something 
beyond his control, e.g. that the spark 
was thrown out as a result of unauthor- 
ized interference with the machine by a 
third person. If, however, the owner of 
the engine is authorized to use it by 
statute (as the railways are), he will not 
be liable for damage done by sparks if 
he can shew that the engines were 
carefully constructed and that, even so, 
it was impossible to prevent the escape 
of sparks. This avoidance of liability 
seemed to bear particularly hard on 
farmers whose lands adjoined railways 
and it was, therefore, provided in the 
Railway Fire Acts, 1905 and 1923, that 
railway companies should be liable for 
the first £200 of damage done by sparks 
or cinders from their locomotives to 
agricultural land or crops, even if the 
railway had taken precautions against 
their escape. (See CHIMNEY; Fire.) 
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ENGROSS.—When a deed is copied 
out from a draft so that it may be ready 
for execution by the parties, it is said to 
be engrossed. The name engrossment is 
applied to the copy of the legal docu- 
ment which is prepared from the draft 
as agreed between the parties to such 
document, or their respective solicitors. 
After being signed (if the document is 
to be under hand only) or executed 
(signed, sealed and delivered), if it is to 
be under seal, it becomes the convey- 
ance, lease, mortgage, assignment, or 
other form of legal document, according 
to the nature of transaction affected. 
(See LANDLORD AND TENANT; Mort- 
GAGES; SALE OF LAND.) 

ENTAILS.—The original conception of 
an estate tail was an estate in land which 
could not be disposed of by its owner for 
the time being, but which would descend 
in the direct line from father to son 
independently of any attempted aliena- 
tion or devise. For over four hundred 
years, however, it has been possible for 
the owner of property which was subject 
to an entail to get rid of the restrictions 
and “‘bar’”’ or disentail it. The effect of so 
doing was to bring the entail to an end, 
to deprive the owner’s heirs of their 
rights in the land and to make the 
owner himself the absolute unfettered 
owner. It has become progressively 
easier to bar an entail, and the position 
now is that the tenant in tail (as the 
owner is called) can do so by any con- 
veyance of the property during his life 
and even by devising it in his will. He 
need not insert special provisions, as 
disentailment will follow automatically. 

The results which it was sought to 
obtain by means of the entail can still be 
procured to a certain extent, and property 
can still be retained in the one family by 
means of settlements provided the rule 
against perpetuities (q.v.) is not violated. 

Despite its comparative impotence, 
the estate tail is still commonly used in 
settlements in company with other pro- 
visions; the usual practice in a marriage 
“settlement being to give an estate tail 
to the eldest (unborn) son of the persons 
about to marry after the estate for life 
of his father. When the eldest son 
becomes 21 years of age he has the power 
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to bar the entail completely if he has 
the consent of the protector of the 
settlement, that is, in the case given, of 
his father, with the life interest. If with- 
out that consent, he can only create a 
base fee in remainder which will only 
last as long as his issue lasts. The tenant 
in tail who has attained the age of 21 
is a young man who needs an allowance 
from his father. In consequence it is the 
almost invariable practice for father and 
son to bar the entail and to resettle the 
land giving the son a life interest in 
remainder with entailed interests for his 
son and a yearly rent charge forthwith 
for the son during the joint lives of 
himself and his father. By this means 
land is kept in the family. If the son 
does not consent he can create a base 
fee and sell it for what he can get for it 
and wait until his father’s death when, as 
tenant in tail in possession, he can by 
himself completely bar the entail. 

In order to create an estate tail, 
certain technical words must be em- 
ployed in the deed or will. The only 
effective expressions are “....to A in 
tail,” or “...to A and the heirs of his 
body.” If any other words are used they 
will create not an estate tail but an 
estate in fee simple (unfettered owner- 
ship). By the addition of certain words 
it is possible to narrow the class of 
persons to whom the property will 
descend if the entail is not barred by 
the tenant in tail during his life, or by 
will. Thus, if the expression was “*... to 
A and the heirs of his body begotten 
upon X,” then only the joint children 
of A and X could succeed. The children 
of either of them by another marriage 
could have no claim. Again, “...to A 
and the heirs male of his body” or “‘to 
A in tail male’ limits the possible 
successors to the male descendants of A. 
If no such provision is inserted and A 
dies without having barred the entail, 
leaving no male descendants but only 
daughters, all these daughters will take 
the property together. In 1926 it became 
possible to create an estate tail in per- 
sonal property; previously the creation 
had been confined to realty, i.e. property 
in land except leases. (See PERPETUITIES; 
REAL PROPERTY; SETTLEMENTS.) 
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ENTERTAINMENTS DUTY.— 
Entertainments duty is charged on all 
payments for admission to an entertain- 
ment. It was first imposed in 1916. 

An entertainment is defined as in- 
cluding an exhibition, performance, 
amusement, game or sport to which 
persons are admitted for payment. It 
has been decided that where a man lets 
a room so that people may watch a 
procession from its windows, he must 
pay entertainments duty on the rent 
he so receives. So too, if a subscription 
to a sports club entitles the subscriber 
to watch matches and tournaments 
provided by the club, entertainments 
duty must be paid on a proportion of 
the subscriptions, at any rate in cases 
where ordinary members of the public 
are admitted only on payment. A public 
dinner, whist drive or dance is not an 
entertainment, though it may become 
so if a concert is combined with it in 
such a way as to become an important 
part of what the public paid to enjoy. 
Even where admission is free, duty may 
be payable on seats reserved at a fee for 
the convenience of the public. 

There are a number of entertainments 
for which duty is not payable, e.g. 
(i) where the whole of the receipts are 
devoted to philanthropic or charitable 
purposes, without any deduction being 
made for expenses (but if the Commis- 
sioners are Satisfied that the deducted 
expenses do not exceed 20% of the 
takings, and that such net proceeds were 
all devoted to philanthropic or charitable 
purposes, they may refund the duty 
paid); (ii) where the purpose of the 
entertainment is wholly educational, or 
where, if the entertainment is provided 
by a society not established for profit, 
its purpose is partly educational and 
partly scientific; (iii) entertainments 
provided by schools or other educational 
institutions where the performers are 
past or present members of the school; 
(iv) certain exhibitions by societies not 
established for profit. 

The tax is collected by means of 
stamps, mechanical registers, returns 
furnished by the proprietor, or some 
other method. 

Any person admitted for payment 
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without paying duty is liable to a 
penalty of £5, and the proprietor to a 
penalty of £50. Numerous ‘‘Entertain- 
ments Duty Regulations’ were made 
in August, 1921, and may be purchased 
from the Stationery Office or through 
any stationer. They provide, for example, 
that on admission the ticket and duty- 
stamp shall be torn in half and one half 
given to the person admitted, the other 
half to be retained by the proprietor 
until noon the next day. , 

ENTICEMENT.—tThe right of action 
for enticement of a wife is a curious 
relic of a distant past—a past when the 
position of married women was very 
different from what it is now; yet some 
of the causes of action evolved in those 
days still survive. A husband can by an 
action for enticement recover damages 
against anyone who without lawful 
justification persuades his wife to cease 
to reside with him. 

EQUITY.—The expression “‘equity”’ in 
ordinary speech usually means that 
which is right in fairness, or in moral or 
natural justice, as distinct from that 
which is right according to strict law. 
When the expression is used in its legal 
technical sense, however, it has a very 
different meaning and may be defined as 
those legal rules which until the Courts 
of Equity and Common Law were united 
were administered solely in the Courts 
of Equity. This definition may seem un- 
satisfactory, but the difference between 
the rules of law and the rules of equity 
has nothing to do with natural justice, 
but is purely a matter of history. 

Historical Distinction.—It is impossible 
to understand the division of Equity in 
English law without some consideration 
of English legal history. From the Nor- 
man Conquest until the 13th or 14th 
century all law was administered by the 
King’s Courts, known as the Courts of 
King’s Bench, Common Pleas and 
Exchequer. When the judges of these 
Courts first came to hear cases there was 
practically no statute law or previous 
decisions to guide them, and they had 
to make up their minds in most cases 
simply by what they considered fair and 
reasonable, and in accordance so far as 
possible with the local customs and rule 
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of the district where the case was heard. 

The endeavour of these judges was to 
make the law throughout the country 
uniform. Gradually, however, as a result 
of their decisions, a rigid system of 
common law grew up, and in early 
times we come across one of the most 
significant features of early law in all 
countries, namely, that any change in 
the law was undesirable. It is difficult 
for us to-day to understand this feeling 
when our Parliament has its full time 
taken up in dealing with masses of new 
legislation each year, but in the times of 
which we are talking one of the features 
on which the law relied for its force was 
that it was right, and any deliberate 
and conscious alteration would have 
amounted to an admission that the law 
previously had been wrong and therefore 
would have weakened its force. 

Thus we find that the common law, 
when it had developed, became a very 
harsh and rigid system not easily capable 
of change. It had been built up, as we 
have seen, in the period from the 11th 
yo the 14th centuries and no doubt 
represented sufficiently well the public 
Opinion and legal requirements of the 
country during those times. When, how- 
ever, alterations in the mode of life of 
persons and the departure from the 
purely military organization of the early 
feudal system introduced at the Norman 
Conquest made some alteration neces- 
sary in the law, the common law was 
too rigid to admit of any change or to 
recognize any new rights which were 
made necessary or desirable. 

Equity and the Chancellor.—At that 
time the idea that the King was the 
fountain head of Justice had still a real 
practical meaning, and persons who had 
been unable to obtain their rights from 
the ordinary Courts had long been 
accustomed to petition the King asking 
him to give them the redress which they 
were unable to get elsewhere. The King 
and his Council at an early date referred 
these petitions to the Chancellor, who 
was at the time usually a Churchman 
and trained in the Canon Law of the 
Church and in Roman Law. At first he 
decided these cases without any fixed 
rule simply on the natural justice of 
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each, but gradually, after about 1600, a 
system of precedents grew up, and 
definite rules were propounded and 
followed by the Chancellors in giving 
their decisions, so that by the 18th 
century the rules of equity which the 
Chancellor administered had become as 
fixed and definite as the rules of common 
law. The Common Law Courts had 
developed to some extent but still very 
largely represented the public morality 
and requirements of the period of their 
early growth, that is to say, from the 
Norman Conquest to the 14th century. 

The rules of equity, having become 
equally fixed and rigid, represented the 
requirements and public morality of the 
15th to 17th centuries. Any change in 
the law now required had to be made by 
legislation, and gave rise to the enormous 
number of statutes touching every part 
of the law which have been passed from 
the beginning of the 19th century to 
the present time. 

Up to the last quarter of the 19th 
century the position with regard to law 
and equity was that the two systems 
existed side by side, the principles of 
each being administered in different 
Courts. The common law recognized and 
protected certain rights, and equity 
recognized and protected other rights, 
and if a person, wishing to enforce or 
protect an equitable right, went to a 
Court of Common Law, the Court 
would not be able to assist him. 

This was obviously a very unsatis- 
factory state of affairs and gave rise to 
what now would appear ridiculous 
situations. Thus a plaintiff might obtain 
a judgment in a Common Law Court, 
relying on the principles of the common 
law; the defendant might have some 
defence which would be recognized in 
an Equity Court but not in a Common 
Law Court. The defendant would then 
go to the Equity Court and obtain an 
order to prevent the plaintiff from 
enforcing the common law judgment, 
and so the equitable rules would be 
recognized. Such an order was called a 
common injunction. Another weakness 
in the division lay in the fact that even 
when a Common Law Court recognized 
the rights of the plaintiff, ie. when they 
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were common law rights—and was 
willing to help him—there were several 
important remedies which could only be 
given by a Court of Equity. Thus, a 
Common Law Court had no power to 
order a person who had broken a con- 
tract to fulfil his obligations under the 
contract—i.e. to order specific perform- 
ance—nor could it make an order 
forbidding a person from doing some 
act which would injure some other 
person—i.e. an injunction. All the 
Common Law Court could do was to 
order one party to pay money damages 
to the other. Thus, if a party wished to 
obtain specific performance or an in- 
junction, he had to go to a Court of 
Equity. When there, however, he could 
not in addition claim damages, which 
was purely a common law remedy. 

The Judicature Act.—It is a remark- 
able fact that this state of affairs existed 
practically unchanged until 1873. In that 
year the Judicature Act was passed 
which amalgamated all the Courts of 
Law and Equity into the Supreme Court 
of Judicature, and declared that any 
principles, whether legal or equitable, 
should be recognized and any remedy 
should be available in any division of 
this new Court. All that the Act did was 
to provide that both law and equity 
should be administered in the same 
Court. It did not, however, affect the 
distinction between legal and equitable 
rules and this distinction still exists. It is 
frequently of considerable importance to 
decide whether a person has a legal or 
merely an equitable right. 

The importance of the distinction 
between legal and equitable rights will 
be seen from the following example. 
If A wishes to borrow money from his 
bank on the security of some land, he 
may give the bank either a legal mortgage 
of the land or merely an equitable 
mortgage. If he signs a deed transferring 
the property to the bank, that will be a 
legal mortgage. If, however, he merely 
hands over to the bank the title deeds of 
the land without signing any transfer, 
this is merely an equitable mortgage, 
that is, it would have been recognized 
before 1873 in a Court of Equity but 
not in a Court of Common Law. Any 
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Court will now recognize it by reason 
of the Judicature Act, but will recognize 
it only to the extent to which it would 
have been recognized by a Court of 
Equity before 1873—i.e. as an equitable 
mortgage. Whether the mortgage be 
legal or equitable the bank is entitled to 
have the debt paid out of the land. If, 
however, A fraudulently gets back the 
title deeds from the bank under some 
pretext, and transfers the land by a 
proper transfer to some other person 
who does not know of the mortgage, 
that person will have a legal right to the 
property, which will prevail over the 
bank’s right, if that is equitable, but 
not if the bank has a legal right. 

In addition to merging the adminis- 
tration of the two principles the Judi- 
cature Act declared that where the rules 
of law and equity were in conflict the 
rules of equity should prevail. 

Matters Controlled by Equity.—The 
matters which were governed by equit- 
able rules are still usually considered by 
the Chancery Division of the High Court 
of Justice. The most important of these 
is undoubtedly the doctrine of trusts. 
The common law never recognized the 
rule that, if property is given to one 
person to be used by him on behalf of 
some other person, i.e. on trust, he is 
bound to use it for that purpose. This 
had always been recognized by equity. 
Other important matters within the pro- 
vince of equity are the dissolution of 
partnerships, the administration of the 
property of deceased persons, the re- 
demption or foreclosure of mortgages, 
and the specific performance of contracts. 
(See ExECUTORS AND ADMINISTRATORS; 
MORTGAGES; PARTNERSHIP; SPECIFIC 
PERFORMANCE; TRUSTS.) 

EQUITY OF REDEMPTION.— 
When one person transfers to another 
land in security for payment of money 
which has been lent to him, i.e. mort- 
gages his property, it is usually provided 
in the deed that if the money is not paid 
on a certain date the property shall 
belong in future to the mortgagee, i.e. 
the lender. This was the rule of common 
law, but equity always allowed the 
mortgagor, i.e. the borrower, to get his 
land back on repaying the amount of 
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the loan even after the day fixed for 
payment by the contract, and although 
the estate had therefore become forfeited 
at law. Even where the transaction under 
which the property is transferred is not 
stated on the face of it to be a mortgage, 
but appears as an out and out sale, 
equity would always allow evidence to 
be admitted for the purpose of shewing 
that the transaction really was a mort- 
gage and would allow the borrower of 
the money to have the land back again. 
Equity gives the borrower this right even 
though the contract states in express 
terms that he shall not be entitled to 
redeem after the date fixed. 

This right, which the mortgagor has, 
to recover the land on payment of the 
money, is known as the equity of 
redemption and is an estate, i.e. a right, 
in the land which can be transferred by 
the mortgagor like any other estate, e.g. 
by sale or by being mortgaged. 

The mortgagee has the legal title, i.e. 
the title recognized by the common law, 
whereas the mortgagor had the “‘equit- 
able’”’ title of redemption. 

Since 1 January, 1926, a legal mortgage 
is not created by the conveyance of a 
legal fee simple to the mortgagee, 
but by the grant of a long term of 
years. The mortgagor remains the 
owner in fee simple and the mortgagee 
becomes a leaseholder; both have legal 
estates. By the terms of the mortgage 
the lease will continue for its full term 
unless the debt is paid off by a certain 
date. But equity still insists that the 
mortgagor has a right to redeem the 
term of years at any time thereafter by 
paying to the mortgagee all that is due. 

Clogs.—In order to secure to the 
mortgagor his right to redeem, equity 
always holds that any conditions limiting 
the right are void. Thus, any provision 
which acts as a penalty on the mortgagor, 
making it more expensive for him to 
redeem, or is unfair as between mort- 
gagee and mortgagor, would be held to 
be void. Such a provision is said to be a 
“clog” on the equity. The mortgagee 
may stipulate for some benefit to himself 
from the mortgage in addition to the 
payment of principal and interest without 
this being regarded as a clog, provided 


ESCHEAT 


that when the money is finally repaid 
the mortgagor gets the property free 
from any restrictions. 

Thus, brewers may lend money to the 
licensee of a public-house on mortgage 
of the public-house and stipulate, in 
addition, that during the continuance of 
the mortgage the licensee shall buy his 
beer from the mortgagees and from no 
one else. This is valid. If, however, the 
terms were that even after the mortgage 
had been paid off the licensee should 
continue to buy his beer exclusively from 
the mortgagees for a fixed period, the 
stipulation would be void and would be 
disregarded as being a clog on the equity. 
(See ForRECLOSURE; MORTGAGE.) 

ESCAPE.—It is a misdemeanour for 
a prisoner in lawful custody to escape. 
The offence is committed not only by 
the prisoner himself but also by any 
persons who assist in the escape. It is, 
of course, no defence to show that the 
prisoner was innocent of the crime for 
which he was in custody. Any gaoler or 
other custodian who, from neglect of 
duty, allows a prisoner to escape can be 
convicted of a misdemeanour. 

ESCAPED LUNATIC.—When a 
lunatic has escaped from an asylum he 
may be retaken at any time within 14 
days of his escape. After this a new 
order certifying him insane must be 
made. (See DETENTION OF LUNATICS; 
LUNATICS.) 

ESCHEAT.—Ever since the Norman 
Conquest it has been the fundamental 
theory of the English common law that 
the ultimate ownership of all land is in 
the King, who has irrevocably granted 
parts of it to his different subjects whilst 
retaining at the same time a residual 
interest in it. If the owner of land died 
without disposing of his property by his 
will, and without leaving any heirs, the 
land was said to escheat to the King in 
virtue of this residual interest. In a few 
very rare cases where land had been held 
by one family since before 1290 it might, 
on that family becoming extinct, have 
escheated to the descendants of the man 
who had sold it to them before 1290. 

Both varieties of escheat were abol- 
ished in the case of any person dying 
since 1 January, 1926. The right of the 
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Crown to claim property in land was 
extended to all cases where a man dies 
intestate without next of kin, and is now 
identical with its right to take other 
kinds of property in similar circum- 
stances as bona vacantia. (See INTESTACY.) 

ESCROW.—When a deed or other 
document, such as a bill of exchange, is 
delivered to a person on the terms that 
it is to become effective only on a certain 
event happening, it is said to be delivered 
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the person holding the deed hands it 
over to the other party to it and it 
thereupon becomes effective. 

ESTATE.—In connection with the law 
of real property (land) the word estate 
means one of the different kinds of 
ownership of land which may exist. The 
origin of this use of the word is probably 
to be found in the fact that in feudal 
times a man’s status was determined by 
his ownership of land; that ownership 
came to be called his status or estate. 

The different kinds of estate may be 
divided into freehold and leasehold 
estates. The former were “‘real property,” 
the latter only “personal property,” 
though they were called ‘‘chattels real’”’ 
to distinguish them from pure personalty. 
(For the difference between real and 
personal property see REAL PROPERTY.) 

The possible freehold estates in land 
are the estate in fee simple or absolute 
unfettered ownership, the fee tail or 
estate tail (see ENTAIL)—freeholds of 
inheritance—and various classes of life 
estate. 

ESTATE AGENT.—An estate agent 
is a person who carries on the business 
of negotiating sales of property, both 
land and dwelling-houses. The scope of 
his business also includes the negotiation 
of leases of property. An estate agent 
has no authority to make a contract of 
sale if only authorized to procure a 
purchaser. If he is authorized to sell he 
may sign an agreement so as to bind 
his principal, but his authority does not 
extend to the making of conditions about 
the title, nor to the receiving of the 
purchase money. The scale of fees or 
commission authorized to be charged by 
an estate agent is laid down by the 
Institute of Auctioneers and Estate 
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Agents. (See Hous—E AGENT; PRINCIPAL 
AND AGENT.) 

ESTATE DUTY.—See DEATH DUTIES. 
All property that passes on the death of 
any person after 1894 is liable for estate 
duty. But it is often difficult to decide 
what property can be said to pass on a 
death —e.g. life-insurance money is 
deemed to be property passing at the 
death, and is liable to pay duty. It is 
specially provided that a gift made by the 
deceased less than five years before his 
death is subject to death duties as if it had 
been part of his estate, except if it was a 
gift for a public or charitable purpose, 
when the period is only a year. Even then, 
it must have been an out-and-out gift 
made in good faith, and not such as 
might have been regarded as a mere 
loan; for instance, the person to whom 
the gift was made ought to have taken 
it away and used it exclusively as his own. 
A declaration of trust is equivalent to a 
gift for this purpose. Gifts made in 
consideration of marriage are not 
chargeable, nor gifts made in the normal 
course of the deceased’s expenditure. 

Property held by the deceased as 
trustee is not chargeable with duty. 

In arriving at the rate at which various 
items in the estate will be liable, all the 
different properties are valued and 
aggregated together. From this aggre- 
gate certain deductions may be made, 
e.g. in respect of debts, funeral expenses 
and duties paid in foreign countries. 
When the aggregate value of the estate 
so arrived at does not exceed £2,000, 
the tax is nil; exceeding £2,000 but not 
exceeding £3,000 the rate is 1%; exceed- 
ing £3,000 but not exceeding £5,000, 
2%; exceeding £5,000 but not exceeding 
£7,500, 3%; exceeding £7,500 but not 
exceeding £10,000, 4%; exceeding 
£10,000 but not exceeding £12,500, 69R: 
exceeding £12,500 but not exceeding 
£15,000, 8% and so on by gradual 
Steps, until the limit is reached at 80% 
for £1,000,000 or over. 

Generally, the duty on all property 
is to be paid in the first instance by the 
executors or administrators. The duty 
On personalty and leaseholds must be 
paid by the executor or administrator 
when he delivers the Inland Revenue 
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affidavit, which is the list of the 
deceased’s property with values, and 
which is delivered when application is 
made for probate. It is a testamentary 
expense payable like other testamentary 
expenses. The liability of land to answer 
the death duty imposed thereon in 
exoneration of other assets is not 
affected by the land legislation of 1925. 
Estate duty on land may be payable 
by instalments. Interest at 2% is payable 
on the duty. 

The whole management of estate duty 
is controlled by the Commissioners of 
Inland Revenue, who have considerable 
powers. Appeal lies from them to the 
High Court or County Court. 

ESTOPPEL.—An estoppel is a rule 
of evidence by which a person is pre- 
vented from denying the existence of 
some state of facts which he has pre- 
viously asserted. Estoppels may be of 
four kinds. 

1. Estoppel by Record.—This is where 
a judgment has already been given by the 
Court between the same parties and on 
the same facts. Neither of the parties is 
allowed to prove that the facts were 
otherwise than as found by the judgment. 

2. Estoppel by Deed.—Where a person 
has entered into an engagement or con- 
tract by deed, and has set out in the deed 
certain facts, he will not at any later time 
be allowed to deny that these facts are as 
they are stated, or to contradict the 
deed, even though the facts are wrongly 
stated in the deed. This estoppel, like 


the first, only applies as between the 


parties to the deed or those to whom the 
rights of the parties have been trans- 
ferred, e.g. their executors or assignees. 
The estoppel cannot be relied upon by a 
person who knew at the time that the 
statements were untrue, or where the 
deed has been obtained by fraud. 

3. Estoppel by Agreement.—This is 
much the same as the last, but arises in 
cases where the agreement is not by deed 
but is in writing or verbal. The most 
frequent example of it arises where a 
landlord has let premises to a tenant. 
The tenant is estopped from denying 
that the landlord had a title to the 
premises at the time he let them. Thus, 
if the tenant is interfered with in the 
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possession of the premises by someone 
who alleges that the landlord had no 
right to let them, his remedy is to sue the 
landlord for breach of the covenant for 
“quiet enjoyment’ (see LANDLORD AND 
TENANT); and fe cannot deny that the 
landlord had a’ right to the premises 
when let. Another example of the same 
principle arises between bailor and 
bailee, that is, where any person (the 
bailor) delivers goods into the possession 
of some other person (the bailee) for 
some purpose, such as safe custody or 
for the purpose of having something 
done to them. The bailee cannot deny 
that the bailor had a right to the goods 
when they were delivered to him. 

4. Estoppel by Conduct.—Where a 
person has made a clear and unam- 
biguous statement of fact to some other 
person with the intention that the other 
person should act on that statement, and 
where the other person has so acted and 
has suffered some detriment through 
doing so, the first person will be estopped 
from denying the proof of the statement 
made even though he made the statement 
innocently believing it to be true. The 
same principle applies where a person 
acts in such a way as to lead others to 
believe that a certain state of affairs 
exists. (See EvIDENCE; LANDLORD AND 
TENANT.) 

ESTREAT. — This word originally 
meant a copy of a record of a Court. 
When persons go bail for prisoners they 
enter into recognizances for the ap- 
pearance of the prisoner when required. 
If the prisoner fails to appear they may 
forfeit their recognizances and be 
required to pay to the Crown the 
amount of them. When this happens the 
recognizances are said to be estreated. 
The term is also applied to the forfeiture 
of recognizances entered into by people 
to be of good behaviour or to keep the 
peace. 

EVICTION. — Eviction means the 
turning out of a person from premises 
of which he is in occupation, by a person 
having a right to the possession of them. 
Actual physical expulsion of the occupier 
from the premises is not necessary in 
order to constitute an eviction in the 
eyes of the law, for if the landlord enters 
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and uses the premises while the tenant is 
still in possession, that will amount to an 
eviction of the tenant. 

A landlord has the right to enter 
premises occupied by his tenant, at the 
end of the time limited in the lease, or 
after the expiry of a notice to quit, but 
where the term determines by some act 
of forfeiture, subject to the provisions of 
s. 146 of the Law of Property Act, 1925. 
From the expiry of the tenancy, a tenant 
remaining in occupation of the premises 
becomes a trespasser unless he is in 
occupation of a dwelling house controlled 
by the Rent Restrictions Acts. (See 
LANDLORD AND TENANT; RENT RESTRIC- 
TIONS.) In that event he remains on after 
the expiry of the term of the tenancy 
or of a notice to quit as statutory 
tenant, and cannot be evicted except un- 
der an order for possession granted by a 
County Court or the High Court. Such 
order will be granted only if certain 
statutory conditions are complied with. 

When a tenant remains on as a tres- 
passer the landlord has the choice of two 
methods of removing him: 

(i) He may take legal proceedings if he 
is in any doubt as to his rights, and 
obtain a judgment for possession of the 
premises within a specified time. If the 
tenant remains in possession after the 
time fixed in the order of the Court, the 
landlord may, by filing an affidavit 
Stating that the order has not been 
obeyed, obtain a writ for possession of 
the premises which will be enforced by 
the officers of the Court. 

(ii) If the landlord does not wish to go 
through the somewhat slow process of 
obtaining an order for possession from 
the Court, he may endeavour to enter 
the premises peaceably. 

Any person seeking to evict another 
from premises must himself have a legal 
right to the possession of the premises, 
before he takes any steps to evict the 
occupier. Thus, if a landlord re-enters 
premises with the intention of taking 
possession of them because the tenant 
has broken one of the covenants in the 
lease, he must do so under an express 
right of re-entry given to him in the lease 
and subject to the provisions of s. 146 of 
the Law of Property Act, 1925. If such 
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right of re-entry is not reserved in the 
lease, and the landlord re-enters before 
the expiry of the tenancy, he will himself 
be a trespasser, and may be sued for 
damages by the tenant. 

When a tenant has been evicted from 
premises, he is no longer liable to pay 
rent, even if the eviction takes the form of 
the landlord coming into the premises 
and remaining there while the tenant is 
still in occupation. 

When a person has entered and 
remained upon premises without the 
consent of the owner, paying nothing for 
the use and occupation of them, he is 
called a ‘“‘squatter’’ and may be evicted 
by the owner at any time, since he has no 
right to possession. (See DANGEROUS PREM- 
ISES; EJECTION FROM PREMISES; LANDLORD 
AND TENANT; RENT RESTRICTION ACTS.) 

EVIDENCE.—Whoever alleges any- 
thing as a fact at any trial must prove it 
by means of evidence. There are, how- 
ever, many rules governing the way in 
which matters can be proved, and these 
are called rules of evidence. These rules 
are necessary in order to keep a case 
within reasonable limits and to prevent 
the attention of the judge and jury from 
being distracted from those matters 
which are really vital to the issue. 

The Rule of Relevancy.—The first and, 
perhaps, the most important rule of 
evidence is that nothing shall be said in 
evidence which is not relevant to the 
actual point which has to be decided in 
the case. This is called the rule of 
relevancy. Thus, evidence may not be 
given, in general, as to transactions or 
matters which are not the actual subject 
of the enquiry which is being conducted 
at the time. In a criminal case, for 
instance, the fact that an accused person 
has committed some other crime, either 
before or after the occasion on which he 
is alleged to have committed the crime 
for which he is being tried, is not, in 
general, regarded as relevant. Of course, 
where the commission of some other 
crime has a definite bearing upon the 
question as to whether the prisoner 
committed the crime with which he is 
charged, then it may be gone into. For 
instance, suppose a man who is proved 
to have been in possession of poison is 


EVIDENCE 


charged with murdering a person by 
means of it, then, if he says that he had 
the poison for an innocent purpose, such 
as killing the weeds in his garden, it 
would be open to the prosecution to show 
that he had used this poison, not as he 
said for an innocent purpose, but in 
order to kill or attempt to kill some other 
person. Great care has to be exercised in 
deciding whether or not evidence of this 
kind really does tend to shew that the 
accused person is guilty of the crime for 
which he is being tried. There is always a 
danger that such evidence will tend to 
discredit the accused person and shew 
him to be a bad character, without, at 
the same time, really proving or assisting 
to prove that he committed the actual 
crime he is then charged with. 

The rule of relevancy forbids the 
prosecution to shew that a person is of a 
bad character, unless the evidence as to 
his character is otherwise admissible. 
This question is also governed by the 
provisions of the Criminal Evidence Act 
(1898), which forbids the prosecution to 
ask any question of a prisoner who gives 
evidence tending to shew that he has a 
bad character, unless he has given 
evidence as to his good character, or has 
attacked the character of the witnesses 
for the prosecution or has given evidence 
against any other person charged with 
the same offence. 

Opinion.—Another example of the rule 
of relevancy is that which excludes in 
general the opinions of witnesses in 
evidence. Witnesses are only allowed to 
testify to what they saw or heard, not 
what they thought. That this should be 
so is clear, because it is for the Court to 
decide what is the effect of acts or words 
and the opinions of witnesses are clearly 
irrelevant. There are certain important 
exceptions to this rule. On matters 
of science or art, expert witnesses can 
be called and are allowed to give their 
opinion on questions as to which they are 
experts. In some cases where more direct 
and positive evidence is unobtainable, 
even the opinions of persons who are 
not experts may be received on such 
questions as identity and resemblance of 
persons even by photographs; that a 
libel refers to the plaintiff; on hand- 
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writing; on questions of age and some 
questions of mental and physical con- 
dition. 

What is Hearsay?—Another important 
tule of evidence is that which provides 
that only the best available evidence as to 
any matter may be given. The most 
important result of this is the rule 
excluding hearsay. This rule, frequently 
misunderstood, may be stated thus: 

A witness may not say what he has 
been told about some fact in issue. He 
may only testify to what he saw happen, 
not to what he heard a third party say 
did happen. Thus, on the trial of a person 
for dangerous driving, a policeman is not 
allowed to say that he was told about 
the conduct of the accused by some 
spectator or other. It is necessary for 
that spectator himself to attend at the 
Court and say what he saw. Of course, 
in such a case, a policeman could say 
what the accused himself said, because 
the statements of the accused are relevant 
to the issue. Again, what is said in the 
presence of the accused person is relevant, 
in so far as it draws an answer from him, 
or if it is made in circumstances which 
would lead one to expect an answer. 
Here the object of such evidence is to 
shew, not the truth of the statement, but 
the effect upon the accused person, and 
to explain his answers or his silence. 

There are several exceptions to the rule 
of hearsay. The most important of these 
is that which allows evidence to be given 
as to what a person, when dying, said 
as to the cause of his or her death. 
For instance, if a man is charged with 
murder, a witness may be called to prove 
what was said by the murdered person 
when dying as to who caused his injuries. 
But this can only be done if the mur- 
dered person at the time of making the 
statement knew that he was dying. The 
reason for this rule is that it is thought 
that a person in such a condition is likely 
to tell the truth. Another exception to the 
rule excluding hearsay is that which 
allows evidence to be given as to state- 
ments made by other people as to their 
bodily or mental feelings. This evidence 
must be confined to those feelings, and 
cannot be extended to the cause of them. 

Documents.—A second important 
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branch of the rule requiring the best 
evidence to be given at trials is that 
relating to the proof of documents. In 
general, a copy or verbal account of a 
document may not be given in evidence, 
unless the absence of the original docu- 
ments has been satisfactorily accounted 
for. Suppose, therefore, in a breach of 
promise action, the plaintiff desires to 
prove the contents of letters written by 
the defendant, she must either produce 
the actual letters themselves or, before 
she can give a description of what they 
contained, she must explain what has 
happened to the originals. Once an 
explanation has been given, such as the 
destruction or loss of the original, either 
copies or a verbal account based upon 
the witness’s recollection can be received 
in evidence. There are important excep- 
tions to this rule laid down by Act of 
Parliament. It was so inconvenient, for 
instance, to carry all over the country 
bankers’ books in order to prove their 
contents at various trials that an Act, 
the Bankers’ Books Evidence Act, was 
passed entitling certified copies of bankers’ 
books to be produced.in evidence. 
Exception to the Hearsay rule.—By 
the Evidence Act, 1938:—In a civil pro- 
ceeding where direct oral evidence of a 
fact would be admissible, any statement 
made by a person in a document and 
tending to establish that fact will be 
admissible, on production of the docu- 
ment (or, by leave of the Court, a certified 
copy of the document approved by the 
Court) as evidence that such fact exists in 
the following conditions : 
(i) if the maker of the statement either 
(a) had personal knowledge of the 
matters dealt with by the state- 
ment; or 
(b) where the document is or forms 
part of a record, purporting 
to be a continuous record, made 
the statement in the performance 
of a duty to record information 
supplied to him by a person who 


had or might reasonably be’ 


supposed to have personal know- 
ledge of those matters; and 
(ii) if the maker of the statement is 
a witness in the proceedings. 
Provided that the document shall be 
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admissible, although the maker thereof 
is not called, if he is dead, unfit by reason 
of bodily or mental condition to attend, 
is beyond the seas and his attendance not 
reasonably practicable, or if he cannot 
be found or in any case where the Court 
in its discretion excuses his being called 
on the ground of delay and expense. 

But the provision does not render 
admissible as evidence any statement 
made by a person interested at a time 
when proceedings were pending or anti- 
cipated involving a dispute as to any fact 
which the statement might tend to 
establish. For the purpose of any rule of 
law or practice which requires evidence 
to be corroborated or regulating the 
manner in which uncorroborated evi- 
dence is to be treated, a statement 
rendered admissible as evidence by this 
provision is not to be treated as corro- 
boration of evidence given by the maker 
of the statement. Lastly, in actions tried 
with a jury the judge in his discretion 
may exclude any such statement admis- 
sible by the provision. 

Confessions.—A further important rule 
of evidence is that relating to confessions 
alleged to have been made by persons 
accused of criminal offences. The prose- 
cution, before giving evidence as to the 
contents of an alleged confession, must 
prove that the confession was made freely 
and voluntarily. If a confession has been 
made as a result of any threat or any 
promise made by any person in autho- 
rity, it is not regarded as free and 
voluntary and must be excluded from 
evidence. 

Moreover, once a threat or promise of 
this kind has been made, anything said 
by the accused person is rendered 
inadmissible until it is proved that, when 
it was said, the effect of threat or promise 
had been entirely removed. 

In general, there is no rule governing 
the number of witnesses necessary to 
prove any particular point. A murder 
charge, for instance, can be proved by 
the evidence of a single witness, that is to 
Say, it is open to a jury to convict of 
murder, if they are satisfied with the 
evidence of that one witness. There are, 
however, certain exceptions to this rule. 
In cases of perjury, the law requires the 
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testimony of two witnesses as to the 
falsity of what was sworn. When accom- 
plices are called for the prosecution in a 
criminal case the judge warns the jury of 
the danger of convicting on the uncor- 
roborated testimony of an accomplice. 
Who may give Evidence?—Formerly 
there were very many restrictions govern- 
ing persons who were allowed to give 
evidence. At one time, in civil actions the 
parties themselves were not even per- 
mitted to give evidence. In the case of 
Bardell y. Pickwick, Mr. Pickwick did 
not go into the witness box to contradict 
the case that was made out by the 
plaintiff’s witnesses. This was because 
at that time the parties were excluded 
from giving evidence. Now, however, 
there are very few restrictions as to the 
competency of witnesses. A person who 
is being tried for a crime may give 
evidence on his own behalf. A person 
who is deaf and dumb may be called as a 
witness if he can communicate his evid- 
ence in some intelligible form. Children 
may be called as witnesses, subject to the 
discretion of the presiding judge as to 
whether they are old enough for their 
testimony to be of any value. Young 
children may give evidence without being 
sworn, and the judge usually examines 
them as to their knowledge between 
right and wrong before deciding whether 
they should give evidence, or whether 
they should take the oath. Persons, 
however, who are definitely of unsound 
mind, and, in the opinion of the judge, 
incapable of giving any intelligible 
evidence, will not be allowed to do so. 
The wife or husband of a person charged 
with a criminal offence is “incompetent” 
to testify, i.e. cannot be called as a 
witness, except in the following cases: 
(1) the wife or husband is a competent 
witness for the defence, but only on the 
application of the accused; and (2) the 
wife or husband may be called for the 
prosecution or the defence and without 
the consent of the accused 
(a) where the accused is charged with an 
offence consisting of bodily injury or 
violence inflicted on that spouse; and 
(b) in the case of a number of offences 
listed at p. 144 of Stephen’s Law of 
Evidence (1946), 12th edition. 
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Privilege of Witnesses.—In some cir- 
cumstances witnesses may claim privilege 
from answering questions. Thus a wit- 
ness may always object to answering a 
question, the answer to which would tend 
to shew that he had committed a criminal 
offence for which he could be tried. In 
proceedings instituted in consequence of 
adultery—e.g. in some divorce cases, but 
not in bastardy cases—no one may be 
asked a question tending to shew that he 
or she has committed adultery, unless he 
or she has already denied adultery on oath. 

Method of Examining Witnesses.— 
Witnesses when giving evidence orally 
are examined in the first place by the 
counsel for the side that called them, i.e. 
examination-in-chief. As they are pre- 
sumed to be favourable to him, he is not 
allowed to ask them leading questions, 
that is to say, he may not ask them 
questions in a form which suggests the 
answer. He cannot say, ““Did you then 
do so and so?’”’ He must say, ‘‘What did 
you then do?” After their examination 
is over, they may be cross-examined by 
counsel for the opposing side. Here, of 
course, there is no presumption that they 
are friendly to him and he may put his 
question in as leading and as forcible a 
way as he likes. The purpose of cross- 
examination is to test the accuracy and 
memory of a witness, and to communi- 
cate to the witness the case put forward 
by the side for whom the cross-examining 
counsel appears. After cross-examination 
is concluded, the witness may be re- 
examined by counsel who called him, in 
order that any matters left uncertain as a 
result of the cross-examination may be 
cleared up. It should be noted that a 
cross-examination is often of a ruthless 
and searching nature. This is perfectly 
permissible, as cross-examining counsel 
is bound to put to the witnesses called 
on the other side the case upon which he 
is relying, and also, if he thinks proper, 
to impeach their credit and to attack 
their character. (See EVIDENCE ON 
COMMISSION; OATH; PERJURY.) 

EVIDENCE ON COMMISSION.— 
The taking of evidence upon commission 
is a method of taking evidence outside 
the Court in which the case is to be heard, 
the witness being examined and cross- 
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examined before a commissioner and his 
evidence being taken down in order that 
it may be read to the Court at the trial. 
Only in a limited number of cases may 
evidence be given in this way: (i) when 
the witness is very old or dangerously ill; 
(ii) when he is so ill that he cannot safely” 
attend the Court; (iii) when he is going 
abroad. If a material witness is actually 
abroad, it is impossible for the English 
Courts to compel him to come to the 
Court, and commissions are sometimes 
issued to take the evidence of such per- 
sons in the place abroad where they live. 
But many countries will not permit the 
execution of commissions within their 
territory, and in such cases letters of 
request are issued through diplomatic 
channels requesting the foreign govern- 
ment in question to permit one of its 
judicial officials to take the evidence and 
to remit it to the English Courts. Com- 
missions to take evidence are now seldom 
used even within the jurisdiction, since 
it is a cumbersome and expensive method 
of procedure. It has been replaced to a 
very large extent by the appointment of 
official examiners, to-whom judges refer 
the taking of evidence of aged or sick 
persons, or of persons about to go 
abroad. (See EXAMINER TO THE Court.) 

EVIDENCE (SCOTS LAW).—Rules 
of evidence in Scots law are to a large 
extent the same as the rules of English 
law. The greatest difference arises in the 
case of contracts which require to be 
proved either by writing or by the 
admission on oath of the person sued. 
In Scots law the contracts requiring to 
be proved in this way are gratuitous 
obligations, trusts and loans of money. 
(See Contract [Scots LAw].) 

EX PARTE.—This means that an 
application to the Court has been made 
in the presence only of the persons 
making it, and not of any other parties 
who may be interested. Thus any order 
made in such circumstances is said to be 
made ex parte, that is, on hearing one 
side only. Such an order is sometimes 
made temporarily in cases of great 
urgency, as where it is necessary to 
prevent some act being done and where 
the time available is so short that it is 
not possible to bring before the Court 
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the person threatening to do the act. 
Such an order might be made preventing 
a newspaper from publishing a libellous 
statement when about to go to Press. 

EXAMINER TO THE COURT.— 
When it is desired to take the evidence of 
a witness out of Court by reason of his 
age or illness, or by reason of the fact that 
he is about to go abroad or is abroad, the 
evidence is usually taken (by order of the 
Court) on oath before an examiner of the 
Court. An official examiner must be a 
barrister of not less than three. years’ 
standing appointed by the Lord Chancel- 
lor. The parties may, however, agree that 
the examiner shall be a person of their 
own choice, who is then known as a 
special examiner, as opposed to the 
official examiner. The evidence is taken 
as if in Court, both parties being present 
and being entitled to cross-examine each 
other’s witnesses. The examiner records 
the evidence given, which may then be 
read out in Court. (See EvIDENCE ON 
COMMISSION.) 

EXCISE.—The powers in relation to 
excise of the Commissioners of Customs 
and Excise are in two parts. They collect 
the duties on excisable goods, and they 
grant licences known as excise licences. 
Such licences may be either for the manu- 
facture of goods or for the carrying on 
of certain trades and businesses. The 
revenue from excise (1947) was 
£563,500,000. The receipts in detail from 
duties and licences are set out at p. 643 
of Whitaker’s Almanack, 1949, 

EX-DIVIDEND.—When shares are 
sold ‘‘ex-dividend” the person selling 
retains any dividend that may have been 
declared at the date of the sale although it 
has not yet been paid. (See Cum Divip- 
END; DIVIDENDS.) 

EXECUTION.—Execution is the 
name given to the process whereby a 
person, who has been successful in 
obtaining a judgment or order against his 
opponent in an action, can enforce the 
obedience of that judgment or order. The 
ordinary form of judgment in both High 
Court and County Court is for payment 
of money by one party (the judgment 
debtor) to the other (judgment creditor). 

Where a judgment has been given 
against the judgment debtor and has not 
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been satisfied, the judgment creditor can 
apply for a writ of execution. 

In the High Court, if the judgment is 
for the payment of a sum of money and 
costs, the judgment creditor may apply 
for his writ of execution immediately; 
while in the County Court, in the 
ordinary way, he is not entitled to his 
writ of execution until the judgment 
debtor has been allowed 14 days in 
which to pay. It very frequently happens, 
however, that the judgment makes 
conditions before a writ of execution can 
be issued, and in such cases the writ will 
not be issued until leave has been 
obtained from the Court. Where an 
order has been made for payment of 
money by instalments in the County 
Court execution will not be issued until 
after failure to pay an instalment, when 
execution may issue for the whole sum 
due and unpaid, or such part as the Court 
may order. 

In order to obtain the issue of a writ of 
execution, the judgment creditor must 
forward to the Central Office of the High 
Court of Justice, Strand, London, if the 
judgment was made in the High Court, 
or to the Registrar of the County Court, 
if the judgment was made there, a docu- 
ment known as a praecipe which sets out 
the title of the action, the record of the 
judgment and its date, the name of the 
person against whom execution is to be 
levied, and the nature of execution 
desired, and in the High Court a copy of 
the judgment and in the County Court 
the plaint note or originating process. 

How Execution is Levied.—On receipt 
of these documents in the High Court a 
writ of execution is issued in the name of 
the King addressed to the Sheriff of the 
county in which the judgment debtor 
resides, calling upon the Sheriff to levy 
execution in the manner set out in the 
writ. In fact, of course, the Sheriff knows 
nothing about the writ, which is delivered 
to the under-sheriff, who in turn, after 
writing upon it the date on which he 
receives the writ, issues another document 
known as a warrant to a bailiff author- 
izing him to levy execution. A bailiff is 
generally a regular officer of the Sheriff, 
but any person may be a special bailiff 
for the purpose of levying execution, 
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provided that the under-sheriff issues a 
warrant authorizing him to do so. 

Writs of execution are of various 
kinds, of which the most important are 
writs of fieri facias (known as fi. fa.), 
elegit and possession, while an import- 
ant process analogous to execution is 
provided by proceedings for attachment 
of debts, known as garnishee pro- 
ceedings. (See under separate headings.) 

On receipt of the warrant the duty of 
the bailiff is forthwith to levy execution, 
i.e. to take possession of sufficient of the 
judgment debtor’s goods or land, etc., 
to satisfy the judgment; and if any 
person interferes with him in the execu- 
tion of his duties he may arrest that 
person, who is guilty of a misdemeanour 
and may be fined or imprisoned. 

When execution has been levied as 
fully as is possible the under-sheriff 
should make a “‘return” to the writ by 
sending a document to the Court inform- 
ing it what has been done under the writ. 
In actual practice he seldom does so, but 
may be called upon to do so if required. 

The Fees Payable.—For levying exe- 
cution the Sheriff is entitled to certain 
fees, which may be recovered by the 
judgment creditor from the judgment 
debtor and added to the amount of the 
judgment for which he is levying execu- 
tion. The judgment creditor is, however, 
liable to pay the Sheriff’s fees, whether in 
fact the execution results in the recovery 
of any money or not. The fees consist of 
certain statutory fees for the various 
duties which the Sheriff performs and for 
poundage upon the amount recovered 
under the writ of execution. In the 
County Court the registrar issues a 
warrant of execution to the High Bailiff 
who levies execution. The County Court 
has no power to issue execution against 
lands by writ of elegit; but if the judg- 
ment is for more than £20 it may be 
removed into the High Court and there 
enforced as if it were a judgment of the 
High Court. (See Evecir; Fr. Fa.; 
GARNISHEE PROCEEDINGS; JUDGMENT IN 
County Court; JUDGMENT IN HIGH 
Court; STAY OF EXECUTION.) 

EXECUTOR DE SON TORT.—No 
person is entitled in law to deal in any 
way with the property of a deceased 
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person unless he has been previously 
authorized to do so, by obtaining a grant 
of probate or letters of administration 
from one of the probate registries. 

If before probate or administration has 
been obtained any person meddles with 
the estate of the deceased, e.g. pays or 
demands debts owing to the deceased, 
distributes any of the property or pays 
for funeral expenses, he becomes an 
executor de son tort, and if he has made 
any payments improperly he is liable to 
be sued by the proper executor or 
administrator, or by a beneficiary under 
the will or intestacy. It is, however, a 
good defence for him that the payments 
would have had to be made by the 
executor or administrator himself in any 
event, and he cannot in any case be made 
liable for more of the property than 
actually passed through his hands or was 
dealt with by him. 

In fact, in nearly every case where 
there is an intestacy, someone or other 
becomes an executor de son tort, for 
there is nearly always some money, such 
as funeral expenses, which must come out 
of the estate before administration can, in 
the nature of things, be obtained. 

Although there is no objection to the 
next of kin paying such expenses, it is 
wise to avoid any payments, if possible, 
until probate or administration has been 
granted, and if executors have been 
appointed by the will, all such urgent 
payments should be made by the execu- 
tors and not by any other person; since, 
when probate has been obtained by 
them, their appointment dates back to 
the death of the testator. (See ExECUTORS 
AND ADMINISTRATORS; PROBATE OF 
WILLs; WILLS.) 

EXECUTORS AND ADMINISTRA- 
TORS. Executors.—An executor is a 
person wha, alone or in conjunction with 
other executors, is appointed by the 
deceased in his will or codicil to distri- 
bute the estate of the deceased after his 
death to the persons named in the will, to 
pay funeral and testamentary expenses, 
to pay debts to creditors and receive 
payment from debtors of the deceased, 
and to bring or defend actions affecting 
the estate of the deceased. The method 
of appointment of executors and the 
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obtaining of grants of probate by 
executors is deaJt with under the title 
WiLxLs. When an executor dies, his own 
executor steps into his shoes as executor 
of the original will also. A person 
appointed as an executor is not obliged 
to accept the appointment. It is usual 
and advisable to obtain consent before 
naming a person as executor in a 
will. 

Administrators.—When a testator by 
his will fails to appoint any executors, or 
where he appoints an executor who pre- 
deceases the testator, or where the 
deceased dies without having made a 
valid will at all, the estate is administered 
by an administrator instead who per- 
forms the functions of the executor 
appointed by a will. The same applies 
where an executor duly appointed 
survives the testator but dies before 
taking prokate of the will, or being cited 
to take out probate of the will, fails to do 
so, or renounces his right to do so. 

Rights and Duties.—Upon the death 
of any person all his property rights and 
interests pass to his personal representa- 
tives, i.e. his executors or administrators. 
This does not happen automatically, but 
only when a grant of probate or of 
administration is obtained. 

When probate or administration has 
been duly granted the position of the 
executors or administrators is regular- 
ized, but in the case of executors the 
probate dates back to the death of the 
deceased and they are treated as if they 
had been appointed upon the day of the 
deceased’s death. The appointment of 
administrators dates from the actual 
date when administration was granted. 

Executors and administrators are 
collectively called personal representa- 
tives and all the property of the deceased 
passes to them together with the right to 
sue for debts due on contracts made 
with the deceased or to defend pro- 
ceedings brought upon such contracts. 
On a death, all causes of action sub- 
sisting against or vested in the deceased 
survive against or for the benefit of his 
estate or against or for his personal 
representatives, except those for defama- 
tion, seduction, enticement of a spouse 
and certain claims for damages for 
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adultery. But proceedings against the 
deceased must either have been pending 
against him at the date of his death or 
the cause of action must have arisen 
within 6 months before his death and 
proceedings must be taken by the 
personal representatives not later than 6 
months after they took -out represent- 
ation. And a personal representative 
may be sued for injury to real property, 
including chattels real, committed by 
the deceased within 6 months of his 
death, by the action must but brought 
within one year of the death. 

It is also as well to remember that if 
the deceased was in partnership with any 
other person, the personal representative 
is entitled to recover the share of the 
deceased in the assets, including the 
goodwill of the partnership business: 
and, unless the partnership deeds provide 
otherwise, a partnership is automatically 
dissolved by the death of any partner and 
the whole business must be sold. 

(1) The first duty of the personal 
representatives is to arrange for the 
funeral of the deceased if this has not 
been already done. 

Their duty is to bury the deceased in a 
decent manner and they are not bound 
{though they generally will) to follow the 
directions of the deceased as to manner 
of burial, but if the deceased in writing at 
any time or in the presence of witnesses 
during his last illness has directed that his 
body shall be disposed of for anatomical 
research the personal representative 
shall comply with the direction unless 
one of certain relatives of the deceased 
objects. And the personal representatives 
may dispose of the body for such a 
purpose, provided that they do not know 
that the deceased has given a direction to 
the contrary in one of the aforesaid ways 
and provided that no such relative 
objects. The amount to be spent upon the 
funeral depends upon the station of the 
deceased in his lifetime, but if the estate 
is insolvent no more than a reasonable 
amount for decent burial is permitted. A 
tombstone is not part of the funeral 
expenses unless the testator has given 
directions to his executors to erect one; 
and they are not entitled to pay for one, 
in any case, if the estate is insolvent, 
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neither may they pay for mourning 
garments for relatives. 

If, as so often happens, a relative of 
the deceased has made the arrangements 
and payments for the funeral, the 
executors must pay the costs of these, if 
reasonable, to the relative who has paid 
them. Insurance against the costs of 
funerals may be obtained through many 
friendly societies. But see the pro- 
vision for death grant under NATIONAL 
INSURANCE. 

(2) The personal representative must, 
if called upon to do so, make an inven- 
tory of the estate of the deceased. He will, 
of course, already have made a rough 
inventory for the Inland Revenue 
authorities when obtaining the grant and 
will have sworn to the gross value of the 
estate. But any person who is interested 
in the estate of the deceased may apply 
for a summons at the principal registry 
calling upon the executor or adminis- 
trator to make out a full inventory. The 
Registrar can refuse the application at 
his discretion. 

(3) The personal representative is 
under a duty forthwith to get in and 
finally distribute the whole of the 
property of the deceased. All the real 
estate will be held upon trust for sale 
(see LAND) and all personal property 
which has not been specifically be- 
queathed must be sold; but personal 
chattels such as furniture, motor cars, 
horses, etc., should not be sold unless 
they are needed to pay debts, etc., and 
the personal representative has in any 
case a discretion to postpone sale until 
such time as he thinks proper. As a 
general rule, however, he should be chary 
about exercising this right, and it is as 
well to remember that when getting in 
debts owing to the deceased he ought to 
get them in or sue for them before the 
end of a year. If he is unduly careless or 
slack in this respect he may become 
liable for them himself. 

When Estate is Insolvent.—Out of the 
money so obtained the personal repre- 
sentative must first pay the funeral 
expenses referred to above, next all the 
debts of the deceased and other liabilities 
and distribute the rest according to the 
rules set out hereunder. If the estate is 
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insolvent, the personal representative 
must pay debts in the following order: 
(1) Funeral, testamentary and adminis- 
tration expenses. 
(2) (a) One year’s rates and taxes. 

(b) Wages of clerks and servants 
due for four months before 
death of the deceased but not 
exceeding £50 per head. 

(c) Wages of labourer or workman 
due for two months before 
death of the deceased, but not 
exceeding £25 per head. 

(d) Any amount due for twelve 
months as an employer under 
the National Insurance (Indus- 
trial Injuries) Act, 1946, and as 
an employer of any person, or 
as a self-employed or non- 
employed person under the 
National Insurance Act, 1946. 

These preferential debts have an equal 
right among themselves to be paid, and 
if the assets are not enough to pay them 
fully, the same proportion of each must 
be paid. / 

(3) All other debts and _ liabilities 

except those included under (4). 

(4) Any claims by a wife or husband 

for money lent to each other for 
business purposes, or loans at an 

interest varying with profits, or a 

partnership or partnership debts. 

The personal representative, whether 
the estate is solvent or not, ought to 
safeguard himself by advertising for 
claims in a newspaper. An advertisement 
should be put in the London Gazette and 
at least once in a newspaper circulating 
in the area where the deceased lived. If 
the personal representative does this, he 
cannot be personally liable for non- 
payment. of any debts of which he has 
not received notice, although the creditor 
can follow:the property into the hands of 
the beneficiaries. All personal repre- 
sentatives are entitled to employ solici- 
tors, accountants, auctioneers, clerks, etc., 
and to pay them reasonable fees out of 
the estate. They are not entitled to charge 
for their own time and trouble unless 
specifically so authorized by the will. 
The Public Trustee may always charge. 

Duties where Estate is Solvent.— 
Having paid off the debts and liabilities 
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of a solvent estate the duties of executors 
and administrators vary according to 
whether the deceased died intestate. 

The duties of an executor under a will, 
or of an administrator who obtains 
administration of a will, are limited 
by the terms of the will. After paying 
death duties and funeral expenses and 
any other liabilities, the executors hold 
the balance of the estate under an 
obligation to sell the estate and dis- 
tribute it to the persons entitled under 
the will, but subject to their ‘right to 
postpone such sale for a reasonable time 
if they think fit. There are, however, 
certain rules which apply to all wills. 

If the testator leaves a business, the 
executors have no implied right to carry 
on the business unless they are authorized 
to do so by the will, except for such 
short period as may be needed for the 
purpose of winding it up or selling it as 
part of the estate. If an executor does do 
so, even for this short period he is 
personally liable for any debts which the 
business may contract, but he is entitled, 
if he carried on the business bona fide 
for the purpose of winding it up or 
selling it, to be indemnified out of the 
estate even in priority to the creditors. 
If he carries it on for a period longer 
than is necessary he loses his right to be 
repaid out of the estate. 

Where, however, the testator leaves in 
the will a power to the executors to carry 
on the business, the executors may use, 
for that purpose and for the purpose of 
paying debts incurred in carrying on the 
business, those funds, and only those 
funds, which the testator has specifically 
said shall be liable for the debts of the 
business; but even this does not give him 
a prior right over other creditors upon 
these funds or any other funds of the 
estate unless the creditors of the business 
have consented, and even then it only 
gives the executors priority over such 
creditors as have consented. If the funds 
are not enough the executors are per- 
sonally liable for the balance. 

For these reasons executors would be 
well advised to exercise the greatest 
caution in continuing the business of the 
testator after his death, and in no case 
should they undertake to do so for any 
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period longer than the minimum period 
required for winding up or sale, unless 
the testator has left ample funds to be 
used for this purpose. 

Application of Assets. —It often 
happens that although an estate is 


solvent, i.e. sufficient to pay the debts of 


the testator, the amount remaining after 
such payment is not sufficient to satisfy 
all the legacies and bequests contained 
in the will. Where the estate is solvent 
the executors must pay the debts from 
the various portions of the estate in the 
following order, exhausting completely 
one class of property before having 
recourse to the next: 

(1) The property of the deceased 
undisposed of by will. 

(2) Any property included in a 
residuary gift, i.e. where the 
testator leaves the residue of his 
property to some person. 

(3) Any property which the testator 
has bequeathed specifically for the 
payment of debts. 

(4) Any property bequeathed subject 
to a charge for payment of debts. 

(5) The fund retained for the payment 
of pecuniary legacies. 

(6) Property which has been specific- 
ally bequeathed. 

(7) Property appointed under a 
general power of appointment. 

The effect of these rules is that the duty 
of the executors is to pay the debts out of 
the property, having recourse to the 
various portions of it in the order set out 
above, and the amount payable to the 
beneficiaries of the various portions of 
the property will be diminished in pro- 
portion. The testator, however, may by 
his will alter the order in which such 
property is to be liable for debts, and it 
is important to remember that, if land 
which is subject to a charge is be- 
queathed, the charge is prima facie 
repayable out of the land. 

Death Duties.—It is one of the duties 
of executors and administrators to 
set aside a fund sufficient for, and to 
pay, estate duties. (See Estate Duty.) 

Privileges of Personal Representatives. 
—As against their very onerous duties 
personal representatives have certain 
rights and privileges, among the most 
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important of which is the right of pre- 
ferring creditors and the right to retainer. 
That is to say, an executor or an adminis- 
trator who has not obtained a grant of 
administration as a creditor is entitled to 
pay debts in what order he thinks fit. 
Thus he can pay creditor A before he 
pays creditor B, and if the estate is not 
sufficient to pay both creditor A and 
creditor B, creditor A will receive pay- 
ment in full while creditor B will receive 
only partial payment, and this is so even 
if the debt of creditor A is too old to be 
sued upon, i.e. is barred by the statute of 
limitations. Further, the personal repre- 
sentative can, if he himself is a creditor, 
pay himself his own debt before paying 
the debts of other creditors. Thus, in 
cases where the estate is insolvent it may 
be very advantageous to be executor, but 
the executor is not entitled to make any 
profit by preferring a creditor, and he 
loses his right to prefer when an order 
for administration is made by the Court, 
and his right to retain his own debt when 
the Court appoints a receiver. 

Another privilege of a personal repre- 
sentative is to appeal to the Court for its 
assistance or protection when any case of 
doubt or difficulty arises, and it is 
reasonable that he should do so. The 
costs of any such action will come out of 
the estate of the deceased. 

Termination of Duties of Personal 
Representatives.—The duties of the 
personal representative end only when he 
has either fully administered the estate 
by paying all debts and expenses and 
distributing the residue to the persons 
entitled, or when he has been relieved of 
his duties either by paying the balance of 
the money into Court or by the making 
of an administration order together with 
the appointment of a receiver. If any 
creditor sues him for a debt against the 
estate of the deceased after he has fully 
and properly administered the estate, the 
personal representative can plead that 
his duties are at an end, and in such case 
the creditor must sue the beneficiaries to 
recover the money from them, for the 
liability of the personal representative 
has ceased. This, however, will not be so 
if the executor has been negligent in the 
discharge of his duties or has been 
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fraudulent, and in such a case he will be 
personally liable to either creditors or 
beneficiaries who have suffered loss 
through his negligence or fraud, though 
the Court, if it thinks that the executor 
or administrator is not morally to blame, 
may relieve him from this liability at its 
discretion. 

It will be seen, therefore, that in all 
but the simplest cases the duties of an 
executor or administrator involve points 
of complicated law, and except in the 
simplest cases no person should attempt 
to perform the duties of executor without 
the constant advice of a competent 
solicitor whose costs the personal repre- 
sentative can pay out of the estate. (See 
ADMINISTRATION ACTION; INTESTACY; 
Lecacies; LETTERS OF ADMINISTRATION; 
PROBATE OF WILLS; WILLS.) 

EXECUTORS (SCOTS LAW).— 
Duties of Executors.—The main duty of 
the executor is to collect and distribute 
the moveable estate of a deceased person 
and to pay his debts. (See MOVEABLES 
(Scots Law).) His position should be 
distinguished from that of a trustee, 
whose duty is to hold the property for 
the benefit of other persons, it being the 
executor’s duty, once the debts have 
been paid, to transfer the property to the 
persons entitled to it. The distinction is 
frequently not easy to see because a man 
may by his will direct his trustees and 
executors to hold the property in trust 
after the debts have been paid, and in 
this case it will be very difficult to say at 
what point they cease to act as executors 
and begin to act as trustees. 

How Appointed. — Executors are 
usually appointed by the will of the 
person whose estate they have to control. 
Where the testator in his will has omitted 
to appoint. any person to act as his 
executor, or*where the person appointed 
fails to act, any persons who are ap- 
pointed trustees by the testator in his 
will shall act; and if none such have been 
appointed then the executor is any person 
to whom the testator has left all his 
property, or the person to whom the 
residue has been left if there are specific 
bequests to other persons. All those 
persons are known as “executors nomin- 
ate’? and have the powers of trustees. 
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Executors Dative.—If there is no 
executor nominate, or if the deceased 
has died intestate, i.e. without leaving a 
will at all, it is necessary to have an 
executor appointed by the Sheriff. Such 
an executor is known as an “executor 
dative.’’ The Sheriff in his appointment 
will consider the claims of the following 
persons in the following order: (1) the 
next of kin (see INrestacy [Scots Law]); 
(2) the widow or widower of the testator; 
(3) children or descendants of persons 
who died before the deceased and who 
would have been his next-of-kin if they 
had survived him; (4) a creditor; (5) any 
person to whom a legacy has been left. 
In default of any of these persons being 
available or being willing to accept the 
office, the Court will appoint a judicial 
factor, who is an officer of the Court, 
to administer the estate. An executor- 
nominate corresponds to an executor in 
English law and an executor-dative cor- 
responds to an administrator. 

Confirmation of Executors.—An ex- 
ecutor before he can act must be con- 
firmed in his office by the Court, the 
decree of confirmation giving him 
authority to deal with all the personal 
property of the deceased person. The 
confirmation is granted by the Sheriff of 
the district in which the deceased person 
was domiciled, or, if he was not domi- 
ciled in Scotland or in any particular 
place in Scotland, by the Sheriff of the 
Lothians and Peebles at Edinburgh. 

The practical steps areas follows. The 
executor lodges with the Sheriff Clerk 
of the appropriate district an inventory 
—i.e. a list of all the moveable property 
of the deceased. At the same time he 
lodges the will or other document con- 
taining his appointment. Where it is an 
executor-dative who is applying he must 
also find caution (i.e. provide a guaran- 
tee) that he will make over the estate to 
the beneficiaries; the caution is usually 
in the form of a bond of caution obtained 
from an insurance company on payment 
of a premium. He then takes an oath, 
first that the will is the only testament- 
ary document left by the deceased, and 
secondly that the inventory contains all 
the moveable property of the deceased. 
The inventory, oath and will are then 
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recorded and a copy of the confirmation 
given. This is called the testament- 
testamentar in the case of executors- 
nominate and the testament-dative in 
the case of executors-dative. 

Where the gross value of the personal 
(i.e. moveable) estate does not exceed 
£300 or the gross value of the whole 
estate both personal and heritable does 
not exceed £500, application may be 
made to the Sheriff Clerk who will, on 
behalf of the executor, carry through the 
whole procedure, right up to the issue 
of confirmation, for a smal) fee. 

Payment of Debts.—Debts of a de- 
ceased person become payable six 
months after his death, and the executor 
is not bound to pay before that time. 
Certain classes of debts, however, are 
privileged in the sense that they are 
entitled to be paid first and the executor 
may, if he wishes, pay any of these 
debts earlier, though in that event he 
should take care to see that there are 
ample funds remaining to pay any other 
privileged debts still outstanding, other- 
wise he may become liable personally in 
respect of these other debts. These 
privileged debts are: 

(1) Expenses of confirmation. 

(2) Death-bed expenses, that is, fees 
payable to doctors and nurses, and 
for medicines, etc., in connection 
with the last illness of the deceased. 

(3) Reasonable funeral and burial ex- 
penses, according to the station in 
life of the deceased person. 

(4) Suitable mourning for the de- 
ceased’s family. This also will de- 
pend on the station in life. 

(5) A reasonable sum of money to 
enable the widow and family to 
live and supply themselves with 
necessities, until the exact amount 
due to them under the will has 
been ascertained. 

(6) The rent of the house in which the 
deceased was living at the time of 
his death for the term during which 
he died. 

(7) Wages of farm and domestic serv- 
ants for the term during which he 
died. This preference does not 
extend to wages of servants em- 
ployed by him in his business. 
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(8) Crown taxes and rates. 

Executors invariably advertise in a 
newspaper for claims, and when this 
has been done and the period of six 
months has elapsed, all the claims then 
known to exist may be paid. If a claim is 
doubtful the creditor may be required to 
bring an action to prove it. 

The executors must pay to the Crown 
the proper amount of estate duty (q.v.). 
This is calculated on the value of all 
property which passes on the death of 
the deceased from him to some other 
person, except property which he held 
merely as a trustee. Before the total 
value of his property is arrived at, death- 
bed and funeral expenses and all other 
debts of the deceased are deducted from 
the gross amount. 

Order of Liability of Assets.—The 
moveable property of the deceased is 
primarily liable for his debts. But where 
a debt is heritable in character, which 
will usually be because it is secured over 
Leritable property, as in the case of a 
bond and disposition in security (see 
Bonp [Scots LAw] ), then it is payable 
primarily out of the heritable property. 
This does not mean that the creditor 
is bound to take notice of the distinction 
between personal and heritable debts; 
so far as he is concerned the whole 
estate of the deceased, whether personal 
(i.e. moveable) or heritable, is equally 
available for the satisfaction of his debts. 
It is rather the beneficiaries who are 
affected by the distinction. For example, 
if part of the deceased’s estate consists 
of heritable property on which a loan 
has been secured and if the executor 
should pay off the loan out of the per- 
sonal assets and transfer the heritable 
property in full to the beneficiary entitled 
to it, the position would then be that 
the beneficiaries entitled to the personal 
estate could claim the amount of the 
loan from the beneficiary to whom the 
heritable estate had been transferred. 

When the debts have been paid the 
deceased’s executors must then dispose 
of the property according to the law. 
Their first duty will be to pay any claims 
in respect of their legal rights which the 
surviving spouse or the children mey 
have. (See LeGAL Ricuts [Scots Law].) 
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After that the executors must transfer 
any property and pay any sum of money 
which has been bequeathed as a legacy to 
a beneficiary, and finally the residuary 
legacy will be paid, that is, the rest of 
the money and moveable property will be 
transferred to the person who is the 
residuary legatee under the will. If the 
estate is insufficient to meet both debts 
and legacies in full the legacies must be 
reduced in amount in order that the 
debts may be paid in full. 

If the deceased person has not left a 
will the executor must dispose of the 
property according to the rules of in- 
testacy after the legal rights of the sur- 
viving spouse and children are satisfied. 
(See INrestacy [Scots Law].) 

EXHIBIT.—In most cases iried in the 
Courts documents and other articles are 
produced by the witnesses. These are 
called exhibits. The practice in criminal 
cases is that, whenever an exhibit is 
produced by the witness, it is given a 
serial number so that it may later be 
referred to easily by that number. This 
practice is sometimes followed in civil 
actions as well. It is clistomary to retain 
exhibits in the custody of the Court 
until the conclusion of the case in which 
they have been produced. 

EXHIBITION.—It is an offence to 
exhibit in a caravan or otherwise in any 
street any show or public entertainment 
in such a manner as to cause obstruction, 
annoyance or danger to the residents or 
passers-by. “Street” for this purpose 
includes roads and thoroughfares and 
any place to which the public have right 
of access, including footpaths. 

EXPERT EVIDENCE.—There are 
many matters for decision in the Courts 
of such a technical or scientific nature 
that it is necessary for judges or juries to 
have the assistance of expert witnesses. 
For instance, if a person is injured in a 
motor accident and claims damages for 
his injuries, the evidence of doctors as to 
the extent of his injuries is usually 
regarded as necessary in order to enable 
the tribunal to decide what damages 
should be awarded. Again, questions on 
disputed handwriting are often decided 
uponas aresult of the evidence given by 
experts in handwriting. An _ expert 
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witness is treated in some matters slightly 
differently from other witnesses. Jt is 
usual for expert witnesses to be allowed 
to remain in Court throughout the trial, 
so that they may hear the whole of the 
evidence given in regard to the facts of 
the case, thereby rendering themselves 
better able to give expert evidence. 

There are certain limits placed upon 
expert evidence. It is for the Court or 
jury, as the case may be, to decide what 
facts have been proved and it is for the 
expert witnesses to say what, assuming 
such facts to be true, the effect in their 
particular science would be. Thus, if the 
issue is whether a man was insane at the 
time that he committed a crime, doctors 
who are called on one side or the other 
are not strictly allowed to say that he 
was or was not insane at that time. They 
can only be asked to what extent, 
assuming certain facts to be true, those 
facts indicate insanity. 

EXPIRING LAWS.—Ordinarily, Acts 
of Parliament remain perpetually in force 
until repealed. In some cases, however, 
the Act will be expressed to be effective 
only for a limited time, e.g. “‘until 1960” 
or ‘‘until the termination of the present 
war.”’ When a temporary Act expires, no 
further proceedings may be taken under 
it. A large number of temporary Acts are 
re-enacted every time they expire in 
what is known as the “Expiring Laws 
Continuance Act,” which is passed in 
each parliamentary session. About 15 
or 20 Acts are annually renewed in this 
way, and a few have carried on quite a 
lengthy existence; the Wireless Tele- 
graphy Act, 1904, for example, has been 
annually renewed since it was first 
passed. The Expiring Laws Continuance 
Act usually provides that all amend- 
ments to an Act whose existence it 
continues shall also be continued with it. 

EXPLOSIVES.—‘Explosives” in- 
cludes every substance used or made to 
produce a practical effect by explosion or 
a pyrotechnic effect, and thus covers 
gunpowder, dynamite, fog signals, fire- 
works, cartridges and similar substances. 

It is a criminal offence unlawfully and 
maliciously to cause an explosion of a 
nature likely to endanger life or to cause 
serious injury to property, whether such 
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injury is in fact caused or not, or even 
unlawfully and maliciously to make or 
have in one’s possession or control any 
explosive substance with intent to 
endanger life or cause serious injury to 
property in the United Kingdom, or to 
enable others to do those things by means 
of the explosives. Where a person has in 
his possession any explosive substance 
in such circumstances as to give rise 
to a reasonable suspicion that it is not 
for a lawful object, he willbe guilty of an 
offence unless he can prove that his 
object was a lawful one. 

Gunpowder, Manufacture of.—For set- 
ting up a new factory or magazine for the 
manufacture of gunpowder, a licence is 
required by the Explosives Act, 1875. 

Retail sale of.—Premises on which 
gunpowder is kept for sale must have a 
licence. It is obtainable as of right from 
the local authority, who have no dis- 
cretion in its issue, and is renewable on 
payment of an annual fee. The amount 
stored, if kept in a dwelling-house, must 
not exceed 50 lb. unless it is kept in a 
fireproof safe, when the amount must 
not exceed 100 Ib. 

Gunpowder must not be exposed or 
sold on any street or public place, nor 
sold to any child under 13. When it is 
sold or exposed for sale in quantities 
over 1 pound in weight, it must be 
contained in a substantial receptacle 
and labelled ‘‘Gunpowder.”’ 

Similar substances to which special 
regulations apply are petrol (q.v.), cellu- 
loid and cinematograph films (q.v.), 
bisulphide of carbon, which must be in 


steel or iron containers or in bottles: 


specially marked; cylinders containing 
compressed gas must be in containers 
specially constructed and tested. 

A common carrier is not bound to 
carry dangerous loads, and if such goods 
are sent by rail they must be dispatched 
and packed in accordance with special 
regulations. (See CINEMATOGRAPH FILMs; 
PETROL.) 

EXTRADITION.—Extradition is the 
delivery by one state to another of per- 
sons who have been accused or convicted 
of crimes, in order that they may be 
brought to justice in the state where the 
crimes were committed. When an 
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offender is required to be brought to 
justice from one part of the British 
dominions to another, he is known as a 
fugitive offender. Cases of that kind are 
governed by rather different considera- 
tions from cases where the offender is to 
be taken from British dominions to a 
foreign state or vice versa. (See FUGITIVE 
OFFENDERS.) This article deals only with 
the latter class of cases. 

The English law of extradition depends 
entirely upon Act, of Parliament, and no 
person, whether British or alien, can be 
extradited except in accordance with the 
Acts. The first and main Act was that of 
1870. This Act lays down the general 
rules according to which extradition is to 
be conducted, but it provides that it is to 
come into force only when an extradition 
treaty is made between Great Britain and 
a foreign state; in other words, extra- 
dition can be effected between Britain 
and State X only if a treaty is made 
between the two countries to that effect. 
Treaties have in fact been entered into 
with the majority of foreign states, but 
there are a few exceptions, e.g. Vene- 
zuela. The Act provides a list of the 
crimes which are extraditable, including 
blackmail ; crimes by bankrupts; criminal 
frauds by bailees, bankers, agents, 
trustees, directors, etc.; and most . 
felonies. The following were added later: 
kidnapping; bribery; offences relating 
to dangerous drugs; indictable offences 
under the Malicious Damage Act, 
Coinage Offences Act, Offences against 
the Person Act and Forgery Act. 
Accessories to offences may be extradited 
like principals. Many treaties, however, 
do not include all the offences mentioned 
in the Act, and it is not unusual] for a 
treaty to stipuJate that the parties shall 
not be bound to deliver up their own 
nationals, e.g. no ‘“‘native-born”’ British 
subject may be delivered up to France 
for crimes committed in France. All 
treaties include the chief offences, 
including frauds by bankers, agents, etc., 
and bankruptcy offences. Portugal will 
not give up a person accused of a capital 
crime. 

Procedure.—The usual procedure to 
obtain the surrender of a prisoner by 
Great Britain is for the diplomatic 
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representative of the foreign country to 
send a requisition to the Secretary of 
State, who then requires the police 
magistrate of the district where the 
criminal is believed to be to issue a 
warrant for his arrest. The criminal is 
then arrested and brought before the 
Bow Street magistrate. 

The Secretary of State will not order 
the arrest of a person for extradition for 
any political offence, and may at any 
time order the release of an arrested 
person if it turns out that his offence 
was of a political character, extradition 
in respect of such offences being illegal. 
Arrest may, however, be made without 
a warrant (though that course is seldom 
taken), or one may be issued without an 
order of the Secretary of State. 

Trial.—When the offender is brought 
before the magistrate at Bow Street, the 
case is heard in the same manner as if the 
prisoner were charged with an indictable 
offence committed in England. Before the 
magistrate will commit the prisoner for 
extradition, it must be proved (i) that a 
treaty is in force which makes the alleged 
crime extraditable; (ii) that the foreign 
state has applied for extradition; (iii) that 
the foreign state has issued a warrant 
authorizing his arrest; (iv) that the 
person arrested is the person accused by 
the foreign state; (v) that the crime was 
committed within the jurisdiction of the 
state applying for extradition; (vi) that 
the crime was one which would have been 
punishable by English law if it had been 
committed in England; (vii) that there is 
such evidence as would have entitled the 
magistrate to have committed the 
prisoner for trial if the crime had been 
committed in England (i.e. that there 
appears to be a good case against the 
prisoner). The prisoner may call evidence 
to shew that the crime is of a political 
character, or that extradition is being 
asked for in order to punish him for a 
political offence. 

It is a rigid rule that extradition will 
never be granted to a state which does 
not undertake that the extradited person 
shall not be tried for any offence (other 
than the offence in respect of which 
extradition is granted) without giving 
him an opportunity of returning to 
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British dominions. This means that if he 
ultimately proves to be innocent of the 
crime imputed to him, he cannot be 
convicted while still abroad of another 
crime, but that he may first return to 
England, and, if the foreign state desires 
to prefer additional charges against him, 
fresh extradition proceedings must be 
taken. If the magistrate is satisfied that 
the prisoner should be extradited, he 
commits him to prison to await 
surrender. 

Transportation.—When the accused 
has been committed to prison by the 
magistrate, the Secretary of State will 
issue a warrant to a person authorized by 
the foreign state. This warrant authorizes 
the person to whom it is granted to 
convey the prisoner to the state which 
obtained his extradition, and such person 
has all the powers of the ordinary police 
over the prisoner. But no prisoner may 
be surrendered to such person until 
fifteen days have expired after the date of 
his committal, and during that time he 
or some person on his behalf is entitled 
to take out a writ of habeas corpus by 
which the case will be brought before the 
King’s Bench Division of the High 
Court. (See HABEAS CorRPUS.) 

Extradition from British Dominions.— 
The method of extraditing criminals out 
of other parts of the British Empire 
(including most of the Dominions) is 
much the same as regards England. 
The Canadian law of extradition is 
governed by special Canadian statutes. 

Extradition from a Foreign State.— 
When it is desired to obtain the trial in 
England of a criminal who has fled 
abroad, application should be made to 
the Home Secretary, together with all 
particulars and the warrant for his 
arrest. If a private individual applies, he 
must usually give an indemnity in respect 
of expenses. (See FUGITIVE OFFENDERS.) 

EXTRAORDINARY MEETING.— A 
company is required to hold an annual 
general meeting, and it is usual to trans- 
act at that meeting all the business of the 
company for the year. If, however, any 
matter arises between two annual gen- 
eral meetings which has to be dealt with’ 
at once, an extraordinary general meet- 
ing will be called. (See Company.) 
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EXTRAORDINARY RESOLUTION 
(COMPANIES). — An extraordinary 
resolution may be passed at any meeting, 
but there must be a _ three-quarters’ 
majority of the members entitled to vote 
and voting in favour of it; and notice 
must have been given that it was in- 
tended to propose the resolution as an 
extraordinary resolution. A special reso- 
lution is one passed by such a majority, 
of which not less than twenty-one days’ 
notice of proposal has been given. It is 
used for the purpose of winding-up a 
company voluntarily when the company 
cannot continue its business by reason of 
its debts, and is the usual way of remov- 
ing directors from office. 

EXTRA-TERRITORIALITY.—The 
Sovereign or his ambassador is regarded 
by the law as being always resident in his 
own country. This is the legal fiction 
known as extra-territoriality or exterri- 
toriality. It is so called because the 
person or residence of the Sovereign 


is employed to sell on behalf of 

another person, called the principal, 
goods which have been delivered to 
him by the principal. As consideration 
for the sale he receives a commission. 
He is distinguished from a_ broker 
because a broker has not possession of 
the goods which he sells, and cannot sell 
in his own name but only in the name of 
his principal; a factor sells in his own 
name and has possession of the goods. 

A factor has usually authority to 
receive payment for his principal and 
therefore a receipt given by him is valid. 
If he is owed money by his principal he 
has a lien over the goods in his possess- 
ion, or over the proceeds of sale if the 
goods have been sold, for the amount 
due. He may also pledge goods for the 
purpose of raising money. 

Factors, as they deal in their own name 
with other people’s goods, could do very 
grave harm in the trading community if it 
were possible for the true owner of the 
goods (i.e. the principal of the factor) to 


Pris envio factor is an agent who 
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when he is abroad is treated as if it was 
still in his native land and outside (extra) 
the territory where it really is. 

It is provided by statute (the Diplo- 
matic Privileges Act, 1708) that all 
process against the person or property 
of an ambassador shall be void, and the 
same privilege attaches to any of his 
servants properly registered as such. 

Although a Sovereign or ambassador 
is thus regarded as being outside the 
jurisdiction of any foreign country in 
which he is staying, he can waive his 
privilege and can consent to be sued 
within its jurisdiction. But he cannot be 
held liable for any of his acts without 
this consent, even though he has been 
living incognito and making contracts 
with private persons as if he was a 
fellow contryman of theirs. 

The fiction does not extend to consuls, 
but they are nevertheless allowed cer- 
tain immunities and privileges. (See 
AMBASSADORS; CONSULAR OFFICER.) 


claim back the goods after the factor had 
sold them, on the ground that the factor 
had no authority to do so. It has there- 
fore been provided by a statute (The 
Factors Act, 1889) that if a factor has 
possession of goods or of the document 
of title to goods with the consent of the 
owner, then any sale, pledge or other 
disposition of them made by the factor 
in the ordinary course of his business is 
binding on the owner, whether the trans- 
action was authorized by him or not. 
This will not apply in cases where the per- 
son taking the goods does not act in good 
faith as, for example, if he knew when 
taking the goods that the transaction was 
not authorized by the true owner. 

“Documents of title’ include such 
documents as bills of lading, dock 
warrants, warehouse-keeper’s  certifi- 
cates, delivery orders, or any other 
documents used in the ordinary course of 
business as proof of possession of goods. 

This principle is illustrated by the 
following example: 

A owns a motor-car and hands it to 
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B, who is factor, with instructions to sell 
it, but fixes the minimum price at £500. 
B dishonestly sells the car to C for £300. 
C buys the car in good faith and does not 
know B was acting fraudulently. B 
misappropriates the £300 and A attempts 
to recover the car from C. As B has been 
in possession of the car with A’s consent, 
he gave a good title to the car to C by 
reason of the Factors Act, and A cannot 
recover the car from C. He could, of 
course, recover from B if he could be 
found. (See PRINCIPAL AND AGENT.) 

FACTOR (SCOTS LAW).—In Scots 
law factor, in addition to the meaning of 
agent as in English law, has a further 
meaning, denoting an officer appointed 
by the Court to exercise the functions of 
a trustee in certain cases. Such a factor 
is usually known as a judicial factor. 
(See JupiciaL Factor [Scots Law].) 

FACTORY.—The series of Acts which 
have been passed by Parliament during 
the last century, dealing with factories 
and workshops, have had for their main 
object the protection of the health of the 
workers and the elimination of un- 
necessary danger from their employment. 
The Factories Act, 1937, consolidates 
earlier factory legislation with amend- 
ments, and is now known as the principal 
Act. A Factories Act, 1948, is an 
amending Act and makes further pro- 
visions for medical supervision, health, 
safety and welfare. References below are 
to the principal Act of 1937. 

1. What is a Factory.—A ‘“‘factory” 
means any premises in which persons are 
employed in manual labour in any 
process for or incidental to (a) the 
making of any article; or (b) the altering, 
repairing, ornamenting, finishing, clean- 
ing or washing, or the breaking up or 
demolition of any article; and (c) the 
adapting for sale of any article, being 
premises in which the work is carried on 
by way of trade or for purposes of gain 
and to or over which the employer of the 
persons employed therein has the right of 
access or control. The term ‘“‘factory”’ 
also includes thirteen different kinds of 
premises, scheduled in s. 151, in which 
persons are employed in manual labour, 
whether or not these premises comply 
with the general definition of a factory. 
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A line or siding (not part of a railway or 
tramway) used in connection with and 
for the purposes of a factory is deemed 
to be part of the factory, and the Act 
applies to factories of or in the occupa- 
tion of the Crown and they may be open- 
air premises. (s. 151). 

A “tenement factory” means premises 
where mechanical power from any prime 
mover within it is distributed for use in 
manufacturing processes to different 
parts of the same premises occupied by 
different persons in such manner that 
those parts constitute in law separate 
factories (s. 152), and a “prime mover” 
means every engine, motor or other 
appliance which provides mechanical 
energy derived from steam, water, wind, 
electricity, the combustion of fuel or 
other source (s. 152). 

2. Special Regulations.—Power is given 
by s. 60 to the Home Secretary to make 
special regulations for safety and health 
and among others (a) prohibiting the 
employment of, or modifying or limiting 
the hours of employment of, all persons 
or any class of persons in connection 
with any manufacture, machinery, plant, 
process or description of manual labour; 
(b) prohibiting, limiting or controlling 
the use of any material or process; or (c) 
modifying or extending with respect to 
any class or description of factory any 
provision of Part I, Il or IV of the Act 
being provisions enforcing requirements 
as to health or safety. All regulations 
made under the Act must be laid before 
Parliament (s. 129) and the procedure 
for making special regulations is specified 
in the second schedule to the Act. Pro- 
vision is made in s. 159 for continuing 
regulations made under the Factory and 
Workshop Act, 1901, now repealed, such 
as the Building Regulations, 1926, the 
Docks Regulations, 1934, the Ship- 
building Regulations, 1931, the Wood- 
working Machinery Regulations, 1922, 
and many others. 

3. Health.—(Part I [ss. 1 to 11]). 

(a) CLEANLINESS. Accumulations of 
dirt and refuse must be removed daily by 
a suitable method from the floors and 
benches of workrooms and from the 
staircases and passages, and the floor of 
every workroom must be cleaned at least 
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once in every week by washing or, if 
effective and suitable, by sweeping or 
other method. Inside walls, partitions, 
ceilings, tops of rooms, all walls, sides 
and tops of passages and staircases where 
they have smooth impervious surfaces 
must be washed with hot water and soap 
or other suitable detergent, or cleaned by 
such other method as may be approved 
by the district inspector, at least once in 
every period of 14 months. Where they 
are kept painted with oil paint or var- 
nished they must be repainted or 
revarnished at least once in every period 
of 7 years and washed every 14 months. 
Unless the inspector otherwise requires, 
these provisions as to inside walls, 
partitions, ceilings, etc., shall not apply 
to any factory where mechanical power 
is not used and less than 10 persons are 
employed. The Home Secretary may 
direct that these provisions shall not 
apply to any factory where they are not 
required for keeping the factory in a clean 
state, or are, by reason of special cir- 
cumstance, inappropriate or inadequate 
for such purpose (s.1). 

(b) OvercrowpING. A factory shall 
not while work is carried on be so over- 
crowded as to cause risk of injury to 
health of the persons employed (s.2), and 
it shall be deemed to be overcrowded if 
the number of persons employed at a 
time in any workroom is such that the 
amount of cubic space allowed for every 
person employed in the room is less than 
400 cubic feet. There are certain pro- 
visions of exception and exemption and 
the Home Secretary by regulations may 
increase the above number of cubic feet 
which must be allowed. Provision is 
made for calculating cubic space in a 
room and, unless the inspector otherwise 
allows, there must be posted in a work- 
room a notice specifying the number of 
persons who may be employed there. 

(c) TEMPERATURE. Provision is made 
by s. 3 for the maintenance of a reason- 
able temperature and a thermometer 
must be provided and maintained in a 
suitable position in every workroom. 

(d) VenTILATION. S. 4 provides for 
securing and maintaining adequate venti- 
lation and for rendering harmless, so far 
as practicable, all fumes, dust and other 
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impurities that may be unjurious to 
health, generated in the course of any 
process or work. 

(e) Licgutinc. S. 5° provides for 
securing and maintaining sufficient and 
suitable lighting, whether natural or 
artificial, in every part of a factory in 
which persons are working or passing 
and all glazed windows and sky lights 
used for lighting shall, so far as practic- 
able, be kept clean on both the inner 
and outer surfaces and free from 
obstruction. 

(f) DRAINAGE OF FLOORS AND SANI- 
TARY CONVENIENCES. Floors liable to be 
wet must by s. 6-be drained, and by s. 7 
sufficient and suitable sanitary conven- 
iences, adequately lighted, must be pro- 
vided separately for persons of each sex. 

The above-mentioned provisions as to 
sanitary conveniences and, in factories 
where mechanical power is now used, the 
provisions as to cleanliness, over- 
crowding, temperature, ventilation and 
drainage of floors are to be enforced by 
the district council, in which case where 
the inspector is referred to in a section 
there shall be substituted a reference 
to the medical officer of health. A district 
council is to keep a register of all 
factories within their district with 
respect to which they have the duty of 
enforcing the provisions of the Act (s. 8). 

Where it appears to the Secretary of 
State that (a) cases of illness have 
occurred which he has reason to believe 
may be due to the nature of a process or 
other conditions of work; or (6) by 
reason of changes in any process or in 
the substances used in any process, or by 
reason of the introduction of any new 
process or new substance for use in a 
process, there may be risk of injury to 
the health of persons employed in that 
process; or (c) young persons are or are 
about to be employed in work which 
may cause risk or injury to their health 
—in any of these cases he may make 
special regulations for medical super- 
vision (not including medical treatment 
other than first-aid treatment and 
medical treatment of a preventative 
character) of employees. Also, he may 
exercise this power in relation to a 
particular factory by an order which shall 
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have effect for a period not exceeding 
6 months and he may extend that period, 
but if the occupier of the factory objects 
to the extension, the original order shall 
cease to be effective one month after 
service of notice of objection on the 
Home Secretary (s. 11, a new provision). 
Also, by s. 3 of the Factories Act, 1948, 
where it appears to the Minister that 
there may be risk of injury to the health 
of persons employed in a factory (a) 
from any substance or material brought 
to the factory to be used or handled 
therein, or (b) from any change in the 
conditions of work or other conditions 
in the factory, he shall have the like 
power to make special regulations, or an 
order under s. 11 of the Act of 1937, as 
to the medical supervision of the persons 
employed in the factory. 

4. Safety.—(Part II [ss. 12-40] ). 

(a) FENCING AND DrivinG_ BELTS. 
There shall be securely fenced: 

(1) every fly-wheel directly connected to 
any prime mover (see supra) and every 
moving part of every prime mover 
(except such prime movers as electric 
generators, motors and rotary converters) 
whether the fly-wheel or prime mover is 
situated in an engine-house or not 
(s. 12 [1] ); and, 

(2) the head and tail race of every 
water wheel and of every water 
turbine (s. 12 [2] ); and 

(3) every part of electric generators, 
motors and rotary converters and every 
fly-wheel directly connected thereto 
(s. 12 [3] ); and 

(4) every part of the transmission 
machinery (s. 13); and 

(5) every dangerous part of any 
machinery other than prime movers and 
transmission machinery (s. 14); and 

(6) any part of a stock bar which 
projects beyond the head stock of a 
lathe (s. 14 [3] ) unless, in cases 3, 4, 5 
and 6, it is in such a position or of such 
contruction as to be as safe as it would 
be if securely fenced (see s. 15 as to this) 
and in the case of 5, provided that, in so 
far as the safety of a dangerous part of 
any machinery cannot by reason of the 
nature of the operation be secured by 
means of a fixed guard, the requirements 
of this provision shall be deemed to have 
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been complied with if a device is pro- 
vided which automatically prevents the 
operator from coming into contact with 
that part. 

‘No driving belt when not in use 
shall be allowed to rest or ride upon 
a revolving shaft which forms part of 
the transmission machinery (s. 13 [3] ). 
Suitable striking gear or other efficient 
mechanical appliances shall be provided 
and maintained and used to move 
driving belts to and from fast and loose 
pulleys which form part of the -trans- 
mission machinery, and any such gear or 
appliance shall be so constructed, placed 
and maintained as to prevent the driving 
belt from creeping back on to the fast 
pulley (s. 13 [3]). All fencing or other 
safeguards required shall be of sub- 
stantial construction, and constantly 
maintained and kept in position while 
the parts required to be fenced or safe- 
guarded are in motion or in use, except 
where any such parts are necessarily 
exposed for examination and for lubri- 
cation or adjustment seen to be im- 
mediately necessary (s. 16). 

In the case of a machine intended to be 
driven by mechanical power (a) every set 
screw, bolt or key or any revolving shaft, 
spindle, wheel or pinion shall be so 
sunk, encased or otherwise effectively 
guarded as to prevent danger; and (d) all 
spur and other toothed or friction 
gearing, which does not require frequent 
adjustment while in motion, shall be 
completely encased unless:it is so situated 
as to be as safe as it would be if com- 
pletely encased. Any person who sells or 
lets on hire for use in a factory any 
machine intended to be driven by 
mechanical power which does not comply 
with provisions (a) or(d) is to be guilty of 
an offence (s. 17—a new provision). 

(6) WHERE TO FIND OTHER PROVISIONS 
FOR SAFETY.—S. 18 contains provisions 
as to vessels containing dangerous 
liquids: s. 22 as to hoists and lifts; s. 23 
as to chains, ropes and lifting tackle; 
s. 24 as to cranes and other lifting 
machines; s. 25 as to the construction of 
floors, passages and stairs; s. 29 as to 
steam boilers; s. 30 as to steam receivers 
and steam containers; s. 31 as to air 
receivers; ss. 34, 35, 36 and 37 as to 
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means of escape in case of fire; s. 27 
deals with precautions in places where 
dangerous fumes are likely to be present; 
s. 28 with precautions with respect to 
explosive or inflammable dust, gas, 
vapour or substance; s. 33 as respects 
water-sealed gas holders. 

(c) SAFE MEANS oF AccEss.—By s. 26, 
so far as is reasonably practicable there 
shall be provided and maintained safe 
means of access to every place at which 
any person has at any time to work and 
where any person is to work at a place 
from which he will be liable to fall a 
distance more than ten feet, then, unless 
the place is one which affords secure 
foothold and, where necessary, secure 
handhold, means shall be provided, so 
far as reasonably practicable, for fencing 
or otherwise for ensuring his safety. 

5. Welfare.—(Part III [ss. 41-46] ). 

There must be provided and main- 
tained (a) an adequate supply of whole- 
some drinking water (s. 41); (6) adequate 
and suitable facilities for washing, which 
includes soap and clean towels (s. 42); 
(c) adequate and suitable accommoda- 
tion for clothing not worn during 
working hours (s. 43); and (d) a first-aid 
box or cupboard of the prescribed 
standard for each 150 workers (s. 45). 
By the Factories Act, 1948 (s. 6), (a) 
where any employed persons have, in the 
course of their employment, reasonable 
opportunities for sitting without detri- 
ment to their work, there shall be pro- 
vided and maintained for their use 
suitable facilities for sitting, sufficient to 
enable them to take advantage of those 
opportunities; and (b) where a sub- 
stantial proportion of any work can 
properly be done sitting, there shall be 
provided and maintained for any em- 
ployed person doing that work a seat. 

Part IV contains special provisions for 
health, safety and welfare. S. 47 as ‘to 
the removal of dust and fumes; s. 48 as 
to meals in certain dangerous trades; 
s. 49 as to the protection of eyes in certain 
processes; s. 51 for the prohibition of 
white phosphorus in the manufacture 
of matches; s. 52 as to humid factories; 
s. 53 as to underground rooms; s. 54 as 
to basement bakehouses; s. 55 as to 
laundries; s. 56 as to lifting excessive 


FACTORY 


weights; s. 57 as to prohibition of 
employment of female young persons 
where certain processes are carried on; 
s. 58 as to the prohibition of employ- 
ment of women and young persons in 
certain processes connected with lead 
manufacture; and s. 59 as to employment 
of women and young persons in pro- 
cesses involving use of lead compounds. 
6. Notification and Investigation of Acci- 
dents and Industrial Disease.—(Part V 
[ss. 64-69] ). 

Where an accident occurs in a factory 
which causes loss of life to a person 
employed in that factory or disables any 
such person for more than 3 days from 
earning full wages, written notice must 
be sent to the inspector of the district and 
if the person injured subsequently dies 
written notice of the death must be sent 
to the inspector. Where the accident is 
to a person employed by one who is not 
the occupier of the factory, the employer 
must give notice to the occupier (s. 64). 
A medical practitioner attending or 
called in to visit a patient whom he 
believes to be suffering from lead, 
phosphorus, arsenical or mercurial 
poisoning or anthrax contracted in any 
factory must give a prescribed notice to 
the Chief Inspector of Factories. The 
occupier must send written notice of 
every case of such poisoning, in the 
prescribed form, to the inspector of the 
district and to the examining surgeon 
(s. 66), now called the appointed factory 
doctor. 

Where a Coroner’s inquest is held on 
the body of a person whose death may 
have been caused by accident or disease 
of which notice must be given by the 
Act, an inspector or some person on 
behalf of the Home Secretary must 
attend. Subject to the control of the 
Coroner, an inspector, any relation of 
the deceased, the occupier of the factory 
and any person appointed in writing by 
the majority of the persons employed in 
the factory or by any trade union, 
friendly society or association to which 
the deceased or any person employed in 
the factory belonged or by any association 
of employees of which the occupier is a 
member may put questions to any 
witness (s. 67). By s. 68 the Home 
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Secretary has power to direct investiga- 
tion of accidents and cases of disease. 
7. Employment of Women and Young 
Persons—Hours and Holidays.—(Part VI 
[ss. 70 to 100].) 

The total hours worked, exclusive of 
intervals for meals and rest, must not 
exceed 9 in any day nor 48 in any week 
(or 44 in the case of young persons under 
16 years of age). The period of employ- 
ment must not exceed 11 in any day and 
shall not begin before 7 a.m. nor end 
later than 6 p.m. in the case of young 
persons under 16 years of age or in 
other cases 8 p.m. or on Saturday 1 p.m. 
A woman or young person must not 
be employed continuously for more than 
44 hours without an interval of at least 
4 hour for a meal or rest, so, however, 
that where an interval of not less than 
10 minutes is allowed in the course of a 
spell, the spell may be increased to five 
hours. In certain cases the Home 
Secretary after directing an inquiry may 
increase the total hours to be worked by 
young persons under 16. The occupier 
shall put in the factory a notice in the 
prescribed form giving_(a) the period of 
employment for each day of the week 
for women and young persons employed 
in the factory; and (6) the intervals 
allowed for meals or rest to such women 
or young persons. Women and young 
persons must be given a whole holiday on 
Christmas Day, Good Friday and every 
Bank Holiday. If it is arranged to work 
on any one of these days, then another 
full day must be substituted (ss. 70-72). 

Ss. 73 and 74 deal with overtime em- 
ployment in the case of women and 
young persons under 16. These pro- 
visions as to hours of employment do 
not apply to women holding responsible 
positions of management, who are not 
ordinarily engaged in manual work, and 
a number of exceptions are contained in 
ss. 81-98. By s. 99 (as amended by the 
Act of 1948), young persons taken into 
employment in a factory must be certified 
as fit by the examining surgeon. 

Part VII (ss. 101 to 109) deals with 
special applications and _ extensions; 
Part VIII (ss. 110 and 111) with home 
work; Part IX (s. 112) with particulars of 
piece work and wages; Part XI (ss. 113 
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to 121) with administration; Part XII 
(ss. 130 to 148) with offences, penalties 
and legal proceedings; Part XIII (ss. 
149 to 150) with application of the Act 
and Part XIV (ss. 151 to 160) with 
interpretation and general matters. 

8. Inspectors.—Inspectors of factories 
are appointed by the Home Secretary 
(s. 122). An inspector has power to enter, 
inspect and examine at all reasonable 
times a factory when he has reasonable 
cause to believe that any person is 
employed therein and to enter by day 
any place which he has reasonable cause 
to believe to be a factory and any part of 
any building of which a factory forms 
part and in which he has reasonable 
cause to believe that explosive or highly 
inflammable materials are stored or used. 
If he has reasonable cause to apprehend 
serious obstruction in the execution of 
his duty he may take with him a con- 
stable. He may require the production of, 
inspect, examine and copy registers, 
certificates, notices and documents kept 
in pursuance of the Act. He may require 
any person whom he finds in a factory to 
tell him as far as he can who is the occu- 
pier of the factory. He may examine with 
respect to matters under the Act every 
person whom he finds in a factory, or 
whom he has reasonable cause to believe 
to have been within the last two months 
employed in the factory, and he may 
require the person examined to sign a 
declaration of truth as to his statement, 
but so that the person examined is not 
required to incriminate himself. Where 
the inspector is a duly qualified medical 
practitioner he may carry out such 
medical examination as may be necessary 
for the purpose of his duties under the 
Act (s. 123). An inspector, if authorized 
in writing by the Home Secretary, may 
prosecute, conduct or defend before a 
Court of summary jurisdiction any pro- 
ceeding arising under the Act (s. 124). 
9. Liability for Contravention of the Act. 
—Primary liability in the event of any 
contravention of the Act in relation to a 
factory lies on the occupier of the 
factory (s. 130), except in the few cases 
where the owner is made responsible, 
e.g. in certain cases in tenement factories 
and in premises where part of a building 
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is let off as a separate factory. But where 
the occupier or owner is charged with 
an offence he may have any other person 
whom he charges as the actual offender 
brought before the Court, and if, after the 
commission of the offence has been 
proved, the occupier (or owner) proves 
(a) that he has used all due diligence to 
enforce the execution of the Act and of 
every order and regulation made there- 
under and that the person he blames 
committed the offence without his 
consent, connivance or default, then that 
person shall be convicted. These condi- 
tions satisfied, an inspector may prosecute 
the actual offender (ss. 136-138). 

10. Penalties.—Where no express 
penalty is provided by the Act the 
offender shall be liable to a fine not 
exceeding £20 and the Court may order 
the cause of the contravention to be 
remedied. And if any person is killed or 
dies or suffers bodily injury in conse- 
quence of the contravention of a 
provision in the Act or of an order made 
under it, the owner or occupier shall 
without prejudice to any other penalty 
be liable to a fine not exceeding £100, 
which, subject to s. 5 of the Criminal 
Justice Administration Act, 1914, may 
be applied for the benefit of the injured 
person or his family. Unless, in the case 
of injury to health, the injury was 
caused directly by the contravention, 
the occupier or owner shall not be liable 
to this fine nor will he be so liable if a 
prosecution for the act or default causing 
the death or injury has already been 
heard and dismissed. 

The widow or personal representative 
of a man killed as a result of a breach of 
statutory duty under the Act, or an 
employee injured by such breach of duty, 
can sue the occupier responsible for the 
breach ina civil Court, claiming damages. 
(See Home Work; INDUSTRIAL INJURIES; 
MASTER AND SERVANT; PIECE WorRK; 
PUBLIC HEALTH; SHOP; TRUCK; 
WORKSHOP.) 

FACULTY.—No ecclesiastical person 
of the Church of England may interfere 
with the fabric of his church, other than a 
cathedral or the ornamentation or 
decoration thereof, without the permis- 
sion of the Ordinary, granted by what is 
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called a “faculty.” Any alteration 
without a faculty is an offence. Applica- 
tion for a faculty is made by petition to 
the Consistory Court, and the expense 
of this procedure has been the subject of 
complaint. A crucifix, pyx, or other 
elaborate monument is a usual subject 
of faculty. 

Faculties are of three types: (1) 
Original, authorizing the doing of some- 
thing; (2) Confirmatory, confirming some- 
thing already done; and (3) Removal, 
authorizing removal of something 
wrongly introduced into the church. 

FAIR.—A fair is a meeting of persons 
for the purpose of buying or selling 
goods. The right to hold a fair is a legal 
right, conferred either by a grant of the 
Crown or by prescription or by Act of 
Parliament. A fair is very little different 
from a market. In fact, every fair is a 
market, but not necessarily every market 
is a fair. The distinction really rests on 
the size or frequency of the gathering, a 
fair being understood to be a large 
market and held usually only once or 
twice a year; a market may be held 
several times a week. (See MARKETS.) 

FALSE IMPRISONMENT.—To 
keep any person in confinement without 
lawful excuse can be both a crime anda 
civil wrong. It is triable criminally as 
assault, because a person cannot usually 
be kept in confinement without his con- 
sent unless some degree of force be used 
to keep him there. Actions for false 
imprisonment, if successful, sometimes 
lead to heavy damages payable by the de- 
fendant. They are frequently combined 
with claims for malicious prosecution. 

A person may be falsely imprisoned 
without being placed in a prison or 
indeed in any building at all, but if he is 
prevented from living in a particular 
spot or a particular area by means of 
force or unlawful threats, he is held not 
to have been imprisoned. The restraint 
must be total; it is not imprisoning a 
man to prevent his going in a particular 
direction. Again, the physical force used 
need not be that of the actual defendant. 
If a man calls upon a policeman to 
arrest somebody else, and the arrest 
turns out to be unjustifiable, the person 
who calls the policeman is held to be 
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guilty of this offence, even though the 
actual imprisonment was effected by the 
police. Cases sometimes arise where the 
point for decision is whether a policeman 
effected an arrest as the result of informa- 
tion given him by the defendant, but in 
the exercise of his own judgment, or 
whether he acted solely on the informa- 
tion of the defendant. In the former case 
the defendant will not be liable for false 
imprisonment, in the latter case he will. 

FALSE PRETENCES.—tThe offence 
of obtaining goods or money by false 
pretences is a misdemeanour. The 
offence consists of fraudulently making a 
misrepresentation of some existing fact 
knowing it to be untrue, in order to 
induce some other person to part with 
goods or money. Thus, if a man goes into 
a shop and represents himself to be a 
person bearing a well-known name, 
intending that the shopkeeper shall give 
him credit and let him take away goods 
without paying for them, he may, if he 
obtains those goods, be convicted of 
obtaining them by false pretences. 

A person can commit this crime by 
means of conduct as well as by words. 
Thus, where a man who had no con- 
nection with the University went into a 
shop in Oxford wearing the gown of a 
member of the University, and obtained 
goods on credit, but made no verbal 
statement as to his identity, he was 
convicted of this crime. It was held that 
his wearing of the gown constituted a 
fraudulent misrepresentation by conduct 
and entitled the tribunal to find him 
guilty. It is important, however, to note 
that the crime is only committed where 
the false representation is as to some 
existing fact. It is not sufficient merely to 
promise that something shall be done. 
There must be a statement that some- 
thing has already been done or some 
state of fact is already in existence. To say 
to a trader: “If you let me have these 
goods I will pay you in a month’s time” 
is not misrepresentation of any existing 
fact and does not constitute the crime 
of obtaining goods by false pretences. 

FALSE WEIGHTS.—See WeiGuts 
AND MEASURES. 

FALSIFICATION OF ACCOUNTS. 
—It is a criminal offence for any clerk or 
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servant wilfully, with intent to defraud, to 
destroy, or alter, or falsify any docu- 
ment or book in the possession of his 
employer, or received on behalf of his 
employer. A similar offence is com- 
mitted by any clerk or servant who 
fraudulently makes, or concurs in 
making, any false entry or omits any 
material particular from any such books 
or documents. It will be noted that this 
offence is very similar to the offence of 
forgery, but it covers certain other 
conduct, such, for instance, as fraudulent 
omission to make entries. The offence of 
falsification of accounts is a mis- 
demeanour. Any director or officer of 
any company who, with intent to 
defraud, destroys or falsifies any docu- 
ment or book of the company, or concurs 
in such things, commits a similar offence. 

FAMILY ALLOWANCES.—By the 
Family Allowances Ac, 1945, the family 
of a child who is under the upper limit 
of compulsory school age (now fifteen 
years) or who, if over that age, is under- 
going full-time instruction in school, or 
who is an apprentice, until the 31 July 
after his sixteenth birthday, will receive 
an allowance of 5s. a week in respect of 
each child, provided that the child is not 
the first or only child. There is no means 
test or income limit. Allowances first 
became payable on 6 August, 1946. 
Claims for back allowances are limited 
to six months. But when the eldest child 
becomes over age, the next in age takes 
his or her place as the eldest child with 
no allowance. Thus, with four children 
within the age, three allowances are 
drawn. When the eldest child becomes 
over age two allowances only are drawn. 
The children need not be British born 
but they must be living in England, 
Scotland or Wales. A child who was not 
born in the United Kingdom, which 
includes Northern Ireland, and who is 
maintained here by one who is not his 
parent or step-parent, must have been 
here for the preceding six months before 
an allowance can be drawn for him as 
One of the maintainer’s family. 

A claimant must be normally living in 
Great Britain and must have been living 
here for six out of the preceding twelve 
months. The claimant need not be a 
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natural-born British subject, but British 
subjects, including naturalized British 
subjects born abroad, must be able to 
show that they have lived in Great 
Britain for one out of the preceding two 
years, and aliens must be able to show 
that they have lived in Great Britain for 
three out of the preceding four years. 
There are special provisions where a 
claimant is unable to satisfy the residence 
tests, through service abroad with the 
British Forces or in the British Merchant 
Service. 

The allowance where a man and his 
wife are living together belongs to the 
wife (either the husband or wife may 
draw the allowance); but in the case of 
a man not having a wife or not living 
together with his wife, it belongs to the 
man, and in the case of a woman not 
having a husband or not living together 
with her husband, it belongs to the 
woman. The allowance is in respect of 
his or her issue or of children maintained 
by him or by her. Where a man and his 
wife are living together representations 
may be made to a Police Court by the 
man or his wife, the Minister or the local 
authority, that the man or his wife is not 
a proper recipient of the allowance, and 
the Court may order that the allowance 
be paid to the man or his wife, to the 
exclusion of the other. The mother of an 
illegitimate child can claim as the parent. 
Claims are made to the Minister with an 
appeal to a referee or referees subject to 
provision that a question of law may be 
taken to the High Court. Allowances are 
generally payable through the Post 
Office, and cannot be assigned or 
alienated. Generally, children removed 
from their parents’ control are excluded. 

FARE.—The amount payable by a 
passenger on travelling by rail, road, 
sea or air is known as his fare. In some 
cases the maximum fare which may be 
charged is limited by law. (See CARRIAGE 
By LAND; RAILWAY TICKET; ROAD 
TRAFFIC.) 

FATAL ACCIDENTS ACT. — See 
EMPLOYER’S LIABILITY. 

FATHER.—The powers and duties of 
a father over his child may be divided 
into the following heads: 

As to the Child’s Person.—The father 
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of a child is its natural guardian, and as 
such is entitled to the custody of the child 
and has complete control over its educa- 
tion and religious training. He may keep 
the child under his own control, or may 
put it under the control of a third person, 
e.g. a foster-parent or a schoolmaster. 
The right of the father used to override 
even that of the mother, so that if the 
mother took the child away, its father 
could recover control of it either by 
taking out a writ of “‘habeas corpus” or 
by petitioning the Court. Proceedings 
can still be taken either by the father or, 
if he is abroad, by the person to whom he 
has entrusted the child. But if the child is 
a boy of fourteen years of age or a girl of 
sixteen, the Court will not compel it to 
return to its father against its wishes, 
unless there is some very good reason. 

A father may appoint guardians by 
deed or by will (see GUARDIANSHIP); his 
consent is required in the first instance 
to the marriage of every child under 
twenty-one, unless the child is already a 
widower or widow (for further informa- 
tion on this point, see MARRIAGE). A 
father may agree to forgo any rights to 
custody by consenting to the adoption of 
the child by a third person (see ADop- 
TION); he may also, when entering into a 
separation agreement with his wife, 
agree that she shall have exclusive control 
of the child: such an agreement will be 
enforced by the Court unless it is of the 
opinion that it would not be for the 
benefit of the child. If a father agrees to 
transfer the custody of a child in some 
way other than this, he is never bound by 
his agreement unless he has actually 
transferred the custody, and the Court 
considers that the child’s welfare will be 
best promoted by leaving it where it is. 

A father also has the right to punish a 
child corporally or otherwise to a 
reasonable extent, and he may authorize 
any other person to do so. He also has a 
right to the service of his children who 
live with him if they are under 21. 

But so extensive and, in many cases, 
so unjust were the rights of a father that 
considerable powers have (mostly within 
the last century) been vested in the 
Courts to reduce or destroy his authority 
and to increase the powers of the mother 
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(see Moruer). In the first place, the 
judges have always taken the line that 
it is their duty to place the interests of 
the child in the forefront, and if it can 
be proved that the father has deserted 
the child or is unfit in character and 
conduct, e.g. if he is constantly drunk 
and blasphemous, or has been guilty of a 
criminal assault on his daughter, or is 
cruel to the children, then the Court will 
appoint a guardian for the child’s person 
and property, and prohibit the father 
from interfering. One method adopted 
for this purpose is for some friend of the 
child to pay a small sum of money into 
Court upon trust for the child; the child 
then becomes a ward of Court, whose 
duty it is to consider his interests. 

Further powers were later given to 
the Courts by a series of statutes, 
extending from 1839 onwards. By these 
statutes, it is provided that the Court 
may, on the application of the child’s 
mother, make such order as it thinks 
fit in respect of the custody of a child 
under sixteen in certain events; e.g. if the 
father has by persistent cruelty or neglect 
caused the mother to leave him and live 
separately. If a father is convicted of 
certain criminal offences, and it appears 
that he has caused or favoured the 
seduction or prostitution of his daughter, 
the Court may deprive him of the 
custody of the child and appoint a 
guardian. And if a father (or, indeed, 
any other person having the custody) 
of a child under sixteen is convicted of, 
or committed to trial for, offences of 
cruelty against the child, or is bound 
over to keep the peace towards the child, 
the Court may act similarly. 

But a far wider power is conferred 
by the Guardianship of Infants Act, 
1886. By that Act the Court may, on 
the application of the mother, make any 
order that it thinks fit as to custody and 
the right of access, or may alter its 
previous orders. By an Act of 1925, 
when a mother makes such an applica- 
tion she must be treated as if she had 
exactly the same rights to custody as 
the father; the interests of the child are 
paramount, i.e. when such orders are 
made the Court cannot say, “On prin- 
ciple, the father has the right to the 
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child, and we shall not interfere with 
his right unless for some very cogent 
reason.”” The Court may also make an 
order for weekly payments to the mother 
for the maintenance of the child, but the 
money is not payable so long as the 
mother continues to live with the father. 
The Court to which application should 
be made is either the High Court ‘or 
County Court, or, to a limited extent, 
the Magistrate’s Court. 

A father may also be deprived of 
custody on a divorce (see Drvorce). 
By s. 2 of the Children Act, 1948, a local 
authority may by a resolution assume 
parental rights with respect to any child 
in their care, if it appears to them that a 
parent of the child has abandoned the 
child, or suffers from some permanent 
disability rendering the parent incapable 
of caring for the child, or is of such habits 
or mode of life as to be unfit to have the 
care of the child. 

Child Maintenance and Education.— 
At common law there is no legal, as 
opposed to a moral, duty on either 
parent to maintain their children. A 
child cannot sue his parent for main- 
tenance, but the father may now by 
statute be criminally liable if he does 
not maintain his child, e.g. if a parent 
wilfully neglects to provide adequate 
food, clothing or medical aid, or if, 
being too poor to provide it himself, he 
fails to take steps for such purpose under 
the provisions for national assistance, he 
will be liable to fine or imprisonment. 
The mother living apart from the father 
and having custody of the child by order 
of the Court is usually entitled to pledge 
her husband’s credit for the purpose of 
maintaining the child up to the same 
station in life as the father. Under the 
provisions for national assistance, a man 
shall be liable to maintain his wife and 
his children (including any child of 
whom he has been adjudged the putative 
father), and a woman shall be liable to 
maintain her husband and her children, 
including an illegitimate child; and, 
whether or not the father is dead, the 
grandfather and grandmother are liable 
to maintain a child if they can, if the 
child is unable to support itself. As to 
education of the child, see EDUCATION. 
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If a child incurs debts, the father is 
never liable for them, and if the borrowed 
money is expended on maintaining the 
child the father cannot, generally, be 
asked to refund it, except where it was 
spent by the mother living apart from 
the father pledging his credit. A father 
may be charged with the fines imposed 
on a child who is under seventeen, 
unless the Court is satisfied that the 
father has not conduced to the commis- 
sion of the offence by neglecting the 
child. In the same way, a father may 
sometimes be liable for the “‘torts’ or 
civil injuries committed by his child, e.g. 
if he has negligently allowed his child to 
have control of a dangerous thing. 

Child’s Property.—A father has no 
rights, except in a few cases of landed 
property, over the property of his child. 
He often, as guardian, controls the 
child’s property, but any profits are the 
child’s, and the father is not entitled to 
use them for the maintenance of the 
child (unless by order of the Court), 
since he is himself liable to maintain. 
He cannot give a valid receipt or dis- 
charge for money paid to him on behalf 
of the child. But he is entitled to the 
earnings of a child who is living with 
him and whom he maintains. ; 

Dealings between Father and Child.— 
The father (or mother) stands in what 
is known as a fiduciary relationship 
towards his child; in other words, he 
must always treat the child perfectly 
fairly in any dealings that he has with 
him in relation to property. If there is 
any doubt whether a father has made a 
gift to a child, the child will have the 
benefit of the doubt, and if the child 
makes a gift to the father, the Court 
will often decide that it was invalid 
because it was made as a result of 
“undue influence.” Ifa father purchases 
property in the name of the child it 
will be presumed, in the absence of good 
evidence to the contrary, that he did not 
intend to make the child his mere 
nominee, but that he intended a gift. 

The rights and duties of a father 
continue until the child is twenty-one 
or, in the case of a girl marrying when 
under twenty-one, until her marriage. 

The father of an illegitimate child has 
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no rights at all over the child until after 
the mother’s death, and he has no duties 
to the child if there be no affiliation 
order nor has he adopted the child nor 
placed himself in the position of a parent 
by his conduct. (See CHILDREN; EDUCA- 
TION; GUARDIANSHIP; LOCO PARENTIS; 
MOTHER; STEPCHILDREN.) 

FATHER (SCOTS LAW).—In Scots 
law a father is recognized as exercising 
over his children authority which, by 
analogy with the rules of Roman law, 
is known as “patria potestas’’ (which 
means fatherly authority). While the 
child is a pupil, i. until it reaches 
the age of 12 if it is a girl or 14 if a boy, 
the father is entitled to control the 
person of the child and to order its 
upbringing. When the child ceases to be 
a pupil the father does not lose entirely 
his power of control, but his rights are 
very considerably diminished. The exact 
nature of his rights from this time has 
never been clearly defined, but it cannot 
be doubted that they would only be 
recognized in so far as they are used for 
the benefit and guidance of the child. 
The father may lose his rights if, for 
example, the child leaves the home to 
live an independent life of its own. All 
rights of this character end when the 
child reaches 21. 

Custody of the Child.—Until recently 
the father was considered to have the 
best right to the custody of his children, 
but to-day the important consideration, 
where there is any dispute as to whether 
the father or mother should have the 
custody of the child, is not any rights 
that either of them may have, but the 
welfare of the child. Accordingly, the 
Court may give the mother custody of 
the child, and direct the father to pay 
maintenance. The mother may obtain 
such an order even while she is still 
living with the father, but in that case 
the order will only become effective if 
within three months she ceases to live 
with him. The same principle, i.e. the 
welfare of the child, is applied where 
there is a divorce or a judicial separation 
and the Court has to regulate the custody 
of any children of the marriage. 

When a person is entitled to the cus- 
tody he may obtain an order from the 
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Court for the child to be handed over 
to him or her, but orders are made only 
in respect of children under the age 
of sixteen. Custody may be given to 
one of the parents or to someone 
other than a parent, but the Court will 
make provision for any parent who may 
be excluded from custody to have access 
to the child from time to time. 

One of the most important rights of 
the father has always been to require the 
child to be brought up in any religion 
that he pleases, and even where the 
child is taken away from the custody 
of the father the Court will endeavour 
to give effect to his wishes in this matter. 

Where a child under 17 years of age 
has no parent or guardian, or where the 
parent or guardian has died or has 
deserted the child or is unfit to look after 
him, the Jocal authority has power to 
take the child into its care until he 
reaches 18 years of age; and while it has 
the care of the child the authority has 
also all the rights and powers of the 
parent or guardian. During the period of 
care, and so long as the child is under 16, 
the father and mother are liable to 
contribute to his maintenance. 

Duty to support Children.—A father 
is bound to support his child in accord- 
ance with the social position in which 
he himself lives. This support is known 
as aliment. In Scots law the father’s 
obligation does not end when the child 
becomes 21 but will continue so long 
as the child is unable to provide for 
himself. But when the child has taken 
up some profession or trade for himself, 
the Court will not usually. make any 
order against the father to support him 
unless the child is unable to support 
himself on account of some physical or 
mental disability. The father may always 
discharge his obligations by offering to 
maintain the child in his own home. 

This right to support can be enforced 
not only against the father but, if the 
father is dead or himself cannot support 
the child, against other relatives. A 
father, when in need, is entitled to be 
supported by his child. (See ALIMENT.) 

Certain other aspects of the father and 
child relationship are dealt with in detail 
elsewhere in this book. Reference should 
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be made to the headings TuToR AND 
Curator (Scots Law) and _ ILLEaiITI- 
mMAcyY (Scots Law), and particulars of 
the rights of father and child in the 
other’s estate on death will be found 
under the headings INTEstacy (Scots 
Law) and LEGAL RicuTs (Scots Law) 

FELO DE SE.—Self-murderer. This 
term is applied to a person who commits 
suicide feloniously—that is, when his 
reason is not impaired. Attempted 
suicide is, of course, a punishable offence. 
(See SUICIDE.) : 

FELONY.—Originally in England all 
kinds of crime involving forfeiture of 
goods were called felonies, and in the 
Middle Ages were punishable by death. 
In modern times, however, the death 
penalty has been removed from nearly 
all felonies. Felonies are different from 
misdemeanours, although there is no 
general rule distinguishing one from the 
other. It will usually be found that a 
felony is one of the more serious crimes, 
and a misdemeanour one of the less 
serious. There are very many exceptions 
to this. Perjury, for example, though a 
misdemeanour, is punishable with im- 
prisonment for seven years. 

Conviction for felony does not now 
involve forfeiture of land or goods. The 
procedure followed in the trial of a 
felony differs very little from that 
applicable to a misdemeanour. The oath 
taken by members of the jury on the 
trial of a felony is different from that 
taken on the trial of a misdemeanour. 
(See MISDEMEANOUR.) 

FENCE.—The owner of land is usually 
under no obligation to fence it unless it 
adjoins a highway and might be danger- 
ous to persons using it. If, as a result of 
his failure to erect or maintain a fence, 
some other person’s cattle (but not dogs . 
or cats) stray on to his land he can sue 
that person for trespass; nor will the 
fact that his fences were inadequate be 
any defence to the action. A man’s 
duty is to keep his own cattle in, not to 
keep his neighbour’s cattle out. 

The owner of cattle who permits them 
to escape through inadequate fencing is 
liable for any damage they may do. 
There is one curious qualification to 
this rule. If cattle are being driven along 
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a highway and they stray into property 
adjoining it, whether house, shop or 
field, the owner of that property will 
not be able to sue for any damage they 
may do unless he can shew that the 
drover was careless. 

It does sometimes happen, however, 
that a man is bound to erect and main- 
tain proper fences. Such an obligation 
may arise either from an express agree- 
ment to do so or as the result of habit 
and practice for some time past. 

Certain bodies, such as railway author- 
ities and colliery authorities, are bound 
by law to fence their properties. 

Wherever a hedge and ditch are found 
between properties, the presumption is 
that the ditch belongs to the same person 
as the hedge. 

Dividing or common walls may belong 
wholly to one owner or may be notionally 
divided down the centre, in which case 
each owner is bound to keep his half in 
repair so as to support his neighbour’s 
half. (See ADJOINING Owners.) There is 
no right to go upon one’s neighbour’s 
iand to cut a hedge or repair a wall. 

Care should be taken wherever danger- 
ous trees such as yews grow near or ina 
hedge. If they encroach on a neighbour’s 
land their owner may be liable for 
cattle killed through eating them. 

FENCING MACHINERY .—See 
FACTORY. 

FERA NATURA.—For legal pur- 
poses animals are divided into two 
groups, ‘‘domite nature,” or animals 
of a domesticated nature, and “fere 
nature,’ or animals of a wild and 
untamed nature. The latter kind can 
only be the property of anybody by 
being taken into the possession of that 
person. So long as they are at large they 
do not belong to anybody, even to the 
owner of the land on which they may be; 
but once they are reduced to captivity 
they may be owned and treated as any 
other chattels. A person who has on his 
property wild animals keeps them there 
at his own peril. Thus, if a man keeps a 
lion in his house and it escapes, he is 
liable for whatever damage it may do, 
even though he was not guilty of negli- 
gence in letting it escape. (See ANIMALS.) 

FERRIES.—A public ferry is in fact 
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nothing more than a continuation of a 
public highway or road across a river or 
other piece of water. A person who has 
the sole exclusive right to carry goods or 
passengers over a river or other water is 
said to be the owner of the ferry. This 
right may be granted by Royal Grant or 
by Act of Parliament or may be inferred 
from prescription, i.e. from the fact that 
the person exercising it has done so for a 
long period of time. 

Duties of Ferry Owners.—As a ferry 
is a monopoly it is granted for the 
benefit of the public, not for that of the 
ferry-owner. He is therefore not allowed 
to charge more than a reasonable toll 
or to refuse to carry passengers or goods 
which he is asked to take across. He 
must also keep his ferry in readiness and 
in good repair. While goods are in his 
charge he is liable as a common carrier 
(q.v.), that is, he is an insurer of their 
safety. He must provide a safe landing- 
place, but it is not necessarily his duty 
to land goods as well as to carry them. 

When one person has a right of ferry 
no other person is allowed to set up in 
competition with him, and any person 
attempting to do so may be prevented 
by the Court. 

FERTILISER.—If a person sells cer- 
tain articles which are specified in the 
Fertilisers Act, 1926, as a fertiliser of the 
soil, he must give the purchaser at the 
time of delivery or immediately after- 
wards a statement in writing called the 
statutory statement. This statement must 
contain the following particulars: 

(a) The name under which the article 

is sold. 

(6) Certain particulars of the nature, 

substance and quality of the article. 

This statement constitutes a warranty 
that the particulars contained in it are 
correct, and other warranties there 
specified. Anyone who refuses or fails 
to give a statutory statement is liable 
to a fine of £5 for a first offence, but 
this failure does not invalidate the sale. 
(See WARRANTY.) 

FEU and FEU-DUTY (SCOTS LAW). 
—With one or two exceptions which need 
not concern us here the Scottish system 
of land ownership is based on the feu. 
The characteristic of the feu is that in 
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any given piece of ground there is not 
merely one person with a proprietary 
interest, but two persons known respect- 
ively as the superior and the vassal. The 
interests held in the land by these two 
“owners” are quite different in kind, 
however. The vassal is the person who 
is ordinarily regarded as the owner, who 
builds his house on it, for example, and 
generally exercises all the apparent 
rights of ownership. But behind the 
scenes, as it were, is the superior who in 
most cases is known to the vassal merely 
as the party to whom he has to pay feu- 
duty. The superior is said to own the 
superiority and his interests may amount 
to much more than the right to receive 
feu-duty, for he may be the person 
entitled to any metals or minerals 
found under the surface and he may 
be entitled to prevent the vassal from 
using the ground in certain ways (e.g. 
for non-residential purposes) or from 
erecting buildings on it unless they con- 
form to a certain design or value. 

Feu-duty, however, is the common 
feature of feus. It is an annual payment 
made by the vassal to the superior 
(usually payable in two half-yearly sums) 
and although in law it is not rent it may 
for descriptive purposes be regarded as 
a sort of perpetual rent payable by 
whomsoever happens to be vassal at’ the 
time and not liable to alteration in 
amount in spite of changes in the value 
of the land in course of years. 

The relationship of superior and vassal 
comes into being whenever one party 
feus a piece of ground to another. The 
feuing is carried out by a deed known as 
a feu contract or a feu charter, which 
fixes the amount of feu-duty, states if 
metals or minerals under the surface are 
reserved to the superior, and imposes 
whatever restrictions may be agreed as 
to the use of the ground or the kind of 
buildings to be erected on it. The 
particular conditions of the feu are a 
matter of agreement between the two 
parties, but once settled they bind all 
subsequent vassals. They may be modi- 
fied at a later date, however, by agree- 
ment with the then superior. 

A vassal may himself create a sub-feuand 
so himself become a superior in relation 
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to his sub-feuar, while still remaining 
a vassal in relation to his own superior. 
Thus if A feus to B, B may grant a 
feu of part of his land to C so that 
C is vassal to B and B is himself vassal 
to A. 

When a house or a building is sold 
what is really sold is the ground on 
which it is erected, for buildings go with 
the ground. And when one speaks of 
selling the ground one has in mind the 
sale of the vassal’s interest. It is to be 
kept in mind, however, that the superior’s 
interest—the superiority as it is called— 
may likewise be sold, the effect being to 
make the buyer superior in place of the 
former superior. Such a transaction is 
sometimes called a sale of the feu-duties, 
which description draws attention to the 
fact that in modern times the purchase 
of a superiority is often little more than 
a form of investment, i.e. the purchaser 
lays out his capital in purchasing a 
superiority and in return receives the 
feu-duties. Feu-duty may be eliminated 
by the vassal himself purchasing the 
superiority. 

Feu-duty should be distinguished from 
ground annual, which is also an annual 
payment in perpetuity in respect of a 
piece of land. The two arise differently, 
and are of different legal character. 
(See GROUND ANNUAL [Scots LAw].) 

FIAT.—Before certain proceedings can 
be taken it is necessary to obtain the 
consent of some official such as the 
Lord Chancellor or Attorney-General on 
behalf of the Crown, and the indorse- 
ment of that official on the proceedings 
is known as his fiat. 

FI. FA.—Fi. fa. is the abbreviation 
generally used to indicate the writ of 
fieri facias, which is the writ of execu- 
tion in commonest use for enforcing 
the payment of money due under a 
judgment or order. 

It is issued in the manner set out under 
-he title ExECUTION (q.v.) and calls upon 
the Sheriff to seize sufficient of the goods 
and chattels of the judgment debtor to 
satisfy the amount of the judgment and 
the costs and expenses of execution, and 
to sell the goods and chattels Seized. 

The duty of the judgment creditor is 
finished when he has applied for, and 
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obtained, issue of the writ, and there- 
after execution of the writ is entrusted 
by the under-sheriff to the bailiff. 

The bailiff will then seize and take 
possession of the goods of the judgment 
debtor of a value sufficient to satisfy 
the judgment and costs of execution. 
He can under this writ seize only goods 
and chattels, ie. he cannot seize real 
property or fixtures, nor can he take 
possession of the judgment debtor’s 
leasehold property, though he may sell 
it without taking possession. He is not 
entitled to seize bedding or clothing of 
the judgment debtor or his family, nor 
the tools of his trade of a value not 
exceeding £5. He cannot seize anything 
on the person of the judgment debtor. 

Naturally, only the property which 
belongs to the judgment debtor can be 
seized, and the property of any other 
person, such as his wife or family, or 
property over which some third party 
has a bill of sale, is exempt. 

Seizure when used in connection with 
a writ of fi. fa. is a technical term, 
and it is only necessary that the bailiff 
should enter on the premises where the 
goods are lying and say that he has 
seized the goods. In order to seize the 
goods, the bailiff may enter the premises 
on which the goods are kept, but he 
cannot break open a door in order to do 
so, nor break open a window; but once he 
is inside, he may break open inner doors, 
or may break out of the premises if 
any attempt is made to stop him 
either leaving himself or removing the 
goods. 

Once the goods have been seized in 
this formal way they are in the custody 
of the law, and no other person is 
entitled to remove them or to interfere 
with them. If the bailiff abandons them, 
they revert to the judgment debtor; but 
the mere fact that the bailiff has been 
obliged to leave them for a short while 
does not necessarily mean that they have 
been abandoned. 

The bailiff is not entitled to remain 
upon the premises indefinitely, but must 
arrange for the sale of the goods. He 
must not hand them over to the judg- 
ment creditor but must sell them at the 
best price which they will fetch, and if 
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the execution is for more than £20 he 
must sell them by public auction. 

Out of the moneys which he receives 
from the sale he must pay to the judg- 
ment creditor or his solicitor the amount 
of the judgment, retaining his own fees 
and poundage, and must hand over the 
balance to the judgment debtor. 

At any time before the sale, if the 
judgment debtor tenders to the bailiff 
the amount of the judgment debt and 
costs, the bailiff must withdraw from 
the execution and give to the judgment 
debtor a discharge for the amount of 
the judgment debt. The money he 
receives the bailiff must hand over to 
the judgment creditor after deducting his 
fees and poundage. (See SHERIFF.) 

FILMS, INFLAMMABLE.—As to 
the licence required for the exhibition of 
inflammable films and the Home Office 
regulations for safety see CINEMATOGRAPH. 

An inflammable film is a “‘dangerous 
thing’ and imposes on its possessor 
extra duties of care. 

Besides this general duty of looking 
after dangerous things with great care a 
statute was passed in 1922, called the 
Celluloid and Cinematograph Film Act. 

The Act does not apply to premises 
which have been licensed under the 
Cinematograph Act, 1909. It imposes 
certain requirements which must be 
complied with by the occupiers of 


premises where inflammable films are 


stored. It applies to premises where 
more than 80 lb. weight or 20 reels of 
film are kept. It applies also where 
smaller quantities are kept, unless each 
reel is kept in a properly closed metal 
box. The occupier must register his 
name, address and the nature of the 
business carried on. The premises must 
not be underneath a dwelling-house 
and adequate fire escapes must be pro- 
vided. The Home Secretary’s regulations. 
with respect to the use of cinematographs. 
as well as those set out in the Act must 
be observed. The Act does not apply 
to the County of London. 
FINDING.—If a finder of an article, 
at the time he finds it, has reasonable 
grounds for believing that the owner 
can be found, but nevertheless appro- 
priates the property to himself and uses 
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it as if it were his own, he will be guilty 
of theft (‘larceny by finding’). The 
workman who takes china or cutlery 
left on the tables of a canteen, the 
railway servant who does not take what 
he finds to the lost property office and 
the person who picks up an identifiable 
article in a taxi in the street without 
notifying the police, may each find him- 
self in the dock. But if the owner of the 
lost article cannot be found, the finder 
of it is entitled to retain possession of it 
against all the world except one person— 
the true owner. And this may be so, even 
though the thing lost is found on the 
land of another person. To this latter 
statement, however, there are important 
exceptions, the first of which is that a 
freeholder owns or possesses everything 
which is attached to or under his land. 
Further, when a lost article is on a 
freeholder’s land or in his house and 
he knows of it, he is the finder. If anyone 
finds a thing as the servant or agent of 
another, he finds it not for himself but 
for his employer. Lastly, a finder gets no 
title when he gets possession of a lost 
article through a trespass.or act of wrong- 
doing. A finder has no right to com- 
pensation for the expense of maintaining 
the lost property while he holds it. A 
finder has an insurable interest in what 
he has found. 

FIRE.—Fire is such a potentially 
dangerous thing that the law imposes a 
strict duty of care upon persons who are 
responsible for lighting one to keep it 
within bounds and prevent its spread 
beyond the limits of safety. A fire may 
be kindled deliberately, as in the parlour 
grate, or accidentally, as when a lighted 
cigarette end falls into petrol. 

If a man lights a fire on his own 


premises he must see that it does not' 


spread beyond the bounds of those 
premises and ‘do damage to the property 
of his neighbour. If, however, he can 
prove that the spreading was caused by 
the interference of some unauthorized 
stranger, he will escape liability. 
Should a fire start accidentally upona 
man’s premises he will not be liable for 
any damage caused by its spreading to 
his neighbour’s land, unless the latter 
can prove that, although the fire was 
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an accidental one, yet the accident was 
caused by the negligence of the owner 
of the premises or his servants. 

For example, if Jones has his house 
burned down by a fire which started in 
Robinson’s house next door, and it 
transpires that the fire started accident- 
ally through a fuse in Robinson’s electric 
lighting system, Jones will have to prove 
that Robinson was negligent in allowing 
the wiring to become defective or 
dangerous, before he can recover dam- 
ages from Robinson. 

A fire started by lightning is held to 
be an Act of God, and the occupier of 
premises affected by it will not be liable 
if damage is caused to neighbouring 
property by such a fire. Railway authori- 
ties possessing statutory authority to 
run their trains are under no liability 
for damage caused by sparks and cinders 
emitted by their engines without proof 
of negligence, except in the case of 
damage to agricultural land or crops, but 
in those cases the compensation must 
not exceed £200. 

A fire brigade established by statute 
or by a local authority in the exercise 
of its legal powers has power to take 
possession of premises when a fire breaks 
out within them, and if they are neglig- 
ent with the premises, the authority 
having control over the brigade is liable. 
If premises are burnt down after they 
have been sold, and when the transaction 
has been completed, the loss falls upon 
the purchaser; while an occupier of 
premises who has undertaken to do 
repairs must rebuild them if they are 
destroyed by fire. 

A tenant is not released from his 
obligation to pay rent if the premises 
are destroyed by fire, unless the terms 
of his lease expressly provide that he 
shall be. (See AccIDENT; AcT OF Gop; 
CHIMNEY; ENGINE SPARKS; NEGLIG- 
ENCE.) 

FIRE ALARMS.—Any person who 
gives a false alarm of fire to a fire brigade 
commits an offence punishable with a 
fine not exceeding £20 or, in the case 
of the London Fire Brigade, £25. The 
offence is the same whether the alarm be 
effected through a fire alarm or a verbal 
message to the fire brigade authorities. 
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FIRE INSURANCE.—A person can- 
not insure property against loss or 
damage by fire unless he has an insurable 
interest in the property, and stands to 
lose by its damage or destruction, nor 
under such a policy can he recover a 
sum greater than his loss. 

Any person who owns goods or house 
property is entitled to insure them 
against fire. The landlord of a house is 
always entitled to insure it for its full 
value, but a tenant, except in the cases 
mentioned below, may insure only 
against the loss which he may himself 
suffer by being unable to use the prem- 
ises after a fire. This, however, is only 
so if the tenant is not under an obligation 
either to insure or to repair the house. 

Generally speaking, a lease contains 
an agreement by the tenant to repair 
the house; and if this is so, he is liable 
to the landlord to the full extent of any 
damage by fire that may take place 
during his tenancy, and so is entitled to 
insure against this liability, which will 
amount to the full value of the house. 
Most leases also contain a clause insisting 
upon the tenant insuring the premises 
either in his own name or that of the 
landlord, and in such cases also he is 
entitled to insure the house for its full 
value, and is indeed bound to do so. 

Similarly, if a house is mortgaged, the 
mortgagor is entitled to insure it for its 
full value, and he is generally under an 
obligation to the mortgagee to do so. 
The mortgagee also may insure it, but 
only for the amount of the mortgage 
debt, since that is the total loss that he 
will suffer if the house is destroyed. 

In the case of both mortgagee and 
tenant, however, they may take out an 
insurance policy for the full amount of 
the value of the house if they intend 
that such insurance shall be for the 
benefit of the mortgagor or the landlord, 
and in this case if they recover under 
the policy they must pay over any sum 
greater than their actual personal loss 
to the mortgagor or to the landlord, as 
the case may be. This is an application 
of the rule that no person may make a 
profit out of an insurance policy. 

A person wishing to insure against fire 
generally fills up a proposal form. In this 
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form he must set down specified facts or 
answer specified questions, and any 
failure, even if inadvertent, to do this 
accurately will make the policy void. 
The greatest care should therefore be 
taken in filling up this form. The form 
also states the maximum amount for 
which the insurance company shall be 
liable, and if the applicant fills in this 
amount for a sum very much greater 
than the true value of the property 
insured, the policy is liable to be avoided. 

When the proposal form has been sent 
to the insurance company, generally with 
a small deposit upon the proposed 
premium, many companies send to the 
applicant a “‘cover note.” This protects 
the applicant from loss or damage by 
fire during the period while the insurance 
company is deciding whether to issue a 
policy or not, and if the fire takes place 
during this period the applicant is 
entitled to recover on the policy even 
if the company had intended to refuse 
to issue a policy to him. 

If the proposal is accepted the com- 
pany then issues a policy. This is a 
document which must be stamped with 
an Inland Revenue stamp of a value 
depending upon the value of the property 
insured, and which contains a descrip- 
tion of the property insured, the risk 
insured against, the maximum liability 
of the company, the amount of the 
premiums and the dates due. 

The property insured should be 
accurately described, and if necessary a 
“floating policy’? should be taken out, 
which covers all goods which may, at 
any time during the currency of the 
policy, be upon t:.- premises. The nature 
of the risk insured against should also 


be read carefully, since it is a common 


condition of fire insurance policies that 
no money shall be paid in respect of 
damage resulting from explosions, etc., 
and if it is desired to insure against this 
danger, special provision should be made 
for it. Most policies of fire insurance are 
valid for one year, and contain a pro- 
vision for their renewal upon payment of 
a fresh premium upon the date upon 
which the insurance expires or within 
the days of grace allowed after that. 
Careful note should be made of this 
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date and the premium sent promptly, if 
it is desired to renew the policy. 

Other conditions which are common 
(and are generally printed upon the back 
of the policy) include a provision that 
the insured person shall notify the 
company of any loss, together with full 
particulars, within a certain time of the 
date of the fire; that the insurance 
company shall be entitled to bring any 
legal proceedings in respect of the fire in 
the name of the insured person; and 
that the insured person shall give the 
company all the information and assist- 
ance in his power in bringing such 
proceedings. Another usual clause pro- 
vides that if a fraudulent or over-valued 
claim is made the whole policy shall be 
voided. These conditions must, of course, 
be strictly complied with. 

In addition to these, the insurance 
company always has a right to inspect 
premises and goods after a fire and to 
make all reasonable examinations and 
enquiries. The insurance company is also 
entitled at its option, instead of paying 
money under the policy, to make good 
the damage done itself;-ie. to rebuild 
the house or to repair the goods. Getier- 
ally speaking, however, the insurance 
company sends its own valuer to estimate 
the loss, while an arbitration clause 
usually provides that any disputes as to 
value of the property insured shall be 
referred to an independent arbitrator. 

Since an insurance policy is a contract 
of indemnity, an insured person cannot 
dispose of his rights under it before a 
fire has taken place, except together with 
the property insured. In such a case the 
permission of the insurance company 
must be obtained; and after this has 
been done, the person who has acquired 
the policy together with the property 
has the same rights and liabilities as the 
original policy holder. (See INSURANCE.) 

FIREARMS. Certificate Required.— 
Under the Firearms Act, 1937, no one 
(with the exceptions below) can pur- 
chase, acquire or have in his possession 
any firearm or ammunition unless he 
holds a firearm certificate, which can be 
obtained from the chief officer of police 


of the district in which the applicant - 


resides. The certificate is to be granted 
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if the officer is satisfied that the applicant 
has a good reason for purchasing, 
acquiring or having in his possession 
the firearm or ammunition or can be 
permitted to have them in his possession 
without danger to public safety. The 
certificate is renewable every three years 
and shall specify the conditions subject 
to which it is held. The certificate may 
in certain specified cases be revoked. 
On refusal of the grant of a certificate, 
the applicant may appeal to quarter 
sessions. The fee on the grant of the 
certificate is 5/- and on a renewal 2/6d. 

Firearm Defined.—The Act defines 
“firearm” as any lethal barrelled weapon 
of any description from which any shot, 
bullet or other missile can be discharged, 
and includes ‘‘any prohibited weapon,” 
whether it is such a lethal weapon as 
aforesaid or not, any component part 
of any such lethal or prohibited weapon 
and any accessory to any such weapon 
designed or adapted to diminish the 
noise or flash caused by firing the 
weapon. ‘“‘Ammunition’’ means ammuni- 
tion for any “‘firearm’’ and includes 
grenades, bombs and other missiles, and 
prohibited ammunition. “Prohibited 
weapons” includes any firearm which 
is so designed or adapted that, if pressure 
is applied to the trigger missiles con- 
tinue to be discharged until pressure 
is removed from the trigger or the 
magazine containing the missiles is 
empty; or any weapon of whatever 
description designed or adapted for the 
discharge of any missiles, liquid, gas or 
other thing. ‘Prohibited ammunition” 
is that containing or designed or adapted 
to contain any such noxious thing. No 
certificate under the Act is required for 
a smooth bore gun having a barrel not 
less than 20 ins. in length or for an 
air gun, air rifle or air pistol not being 
of a type declared by rule of the Home 
Secretary to be specially dangerous. 
Excepted ammunition is (1) cartridges 
containing five or more shot, none of 
which exceeds 9/25 of an inch in 
diameter; (2) ammunition for an air 
gun or air rifle or air pistol; and (3) blank 
cartridges not exceeding one inch in 
diameter. 

Exceptions.—The Army and Navy and 
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Air Force are, of course, obvious excep- 
tions to the rule that a certificate is 
required, buta member of these Forces 
requires a certificate if he purchases a 
firearm for his own purposes. Further, 
members of a rifle club or cadet corps 
approved by the Secretary of State need 
not have certificates when using firearms 
in connection with drill or target practice. 
A responsible officer of these clubs or 
corps should apply for a certificate, for 
which no fee is charged. Registered fire- 
arm dealers and their servants may use 
firearms for testing and otherwise in the 
ordinary course of their business. Also, a 
carrier whois just carrying them as goods 
needs no certificate for firearms carried 
by him. There are further exceptions set 
out in sec. 4 of the Act. Any person 
purchasing, acquiring or having in his 
possession a firearm without a certificate, 
or failing to comply with the conditions 
of his certificate, commits an offence and 
is liable on summary conviction to a fine 
of £50 and/or 3 months’ imprisonment. 
Manufacturers and Dealers in Firearms. 
—These must be registered with their 
chief officer of police, who will give them 
certificates of registration. The places of 
business of a dealer must be registered. 
No one may sell any firearm to anyone 
other than a registered firearm dealer 
unless he produces a certificate author- 
izing him to purchase or acquire it. Both 
manufacturers and dealers are to keep a 
register of their sales and transactions. 
No person under 17 is allowed to pur- 
chase or hire a firearm, nor must any 
person sell one to anyone he has reason- 
able grounds for believing is under that 
age. A pawnbroker must not take a 
firearm or ammunition in pawn. It is a 
criminal offence to use any imitation fire- 
armin order to avoid lawful apprehension. 
FIREWORKS.—It is an offence to 
throw, or let off, fireworks in any public 
place or street. The offence is punishable 
with a fine not exceeding £5. 
FIRM.—The term ‘“‘firm’’ is an alter- 
native word for the term ‘“‘partnership”’ 
and the ‘‘firm-name”’ is the collective 
name under which members of a partner- 
ship trade; a firm must always be distin- 
guished from an incorporated company, 
which can never be known as a “‘firm.” 
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A firm composed of Smith, Jones and 
Robinson may call itself “Smith and 
Company,” but that does not make them 
an incorporated company, “Smith and 
Company” being merely the firm-name. 
If the word “‘limited’’ is added after the 
name it shews that the name is not that 
of a firm or partnership but of a company 
incorporated under the Companies Act 
and registered at Somerset House. The 
differences between a firm and an incor- 
porated company are numerous and of 
great importance, the primary distinc- 
tion being that each member of a firm is 
liable personally for the firm’s debts, 
while members (shareholders) of incor- 
porated companies are not personally 
liable at all, because the company is 
regarded as a wholly separate person and 
is liable for its own debts. For certain 
limited purposes a firm (or partnership) 
is also regarded as having an identity or 
personality distinct from the partners 
who compose it: for example,‘‘ John 
Smith and Son’? may sue or be sued by 
their firm-name. But strictly, the name 
appearing on the writ or summons 
should be “John Smith and William 
Smith, trading as Smith and Son.” If a 
writ or summons is issued against a firm, 
it must be made clear that the defendant 
is a firm, for in many cases a firm-name 
is used when all the original partners 
have died or sold out; the sole partners 
of ‘“‘Robinson and Son’? may well be 
Messrs. Smith and Jones, and the writ 
should therefore be in the form “‘Cooper 
y. Robinson and Son, sued as a firm.” 
If the firm is the plaintiff, it should be 
“Robinson and Son, suing as a firm, vy. 
Cooper.” 

All firm-names must be registered, in 
order that the public may be able to find 
out who are the real owners of the busi- 
ness (see BustNess NAMEs); and the 
names of all partners must appear on the 
firm’s letters, circulars, show-cards and 
catalogues, together with the nationality 
of each partner if it is not British; and, 
if his present nationality is not his 
nationality of origin, it must also be 
stated. A firm-name may become pro- 
tected as a trade-mark. (See PARTNER- 
sHIP; TRADE-MARKS.) 
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years much has been done to prevent the 
first offender from being sent to prison. 
The policy has been, whenever possible, 
to give a second chance to anyone who 
has committed a crime, by placing him 
or her upon probation. Today, in an 
appropriate case a convicted person can 
be discharged without punishment, or on 
conditions, or on being placed on pro- 
bation. The effect of this second chance 
is that many persons who, as a result of 
imprisonment, might have embarked 
upon a career of crime, have been saved 
from that; and after the lesson of their 
first conviction have turned out into 
good citizens. Every Court, therefore, 
has the power to take this course in 
the case of a first offender. But it must 
be remembered that some first offences 
are so serious that the Court is bound 
to inflict some imprisonment. Also, the 
prisoner may make his first appearance 
in the dock to answer not one charge, 
but a number of charges resulting from 
a series of offences spread over a con- 
siderable time. Here it is difficult to 
say that he is a first offender, but the 
Court will do its best-to avoid sending 
him to prison. (See PROBATION.) 

FISHING.—The only places in which 
members of the public have a general 
right to fish are tidal rivers and the open 
sea; and even in tidal rivers they have no 
right to use the banks for fishing, but 
are only entitled to fish from boats. In 
other rivers, lakes, streams and ponds, 
members of the public are entitled to 
fish only with the permission of the owner 
of the water, i.e. of the land bordering 
on the water; and the right of fishing in 
water is a valuable right which may be 
let on lease or sold in the same manner 
as sporting rights. (See GAME.) In many 
neighbourhoods local fishing or angling 
clubs rent waters in which members may 
fish, and in others hotels keep fishing for 
their guests. There are, however, a great 
many places throughout thecountry where 
the owners of fishing waters allow the 
members of the public to fish. Particulars 
of places where fishing is available may 
be obtained on payment of a small 
fee from the British Field Sports Society, 
51-53, Victoria Street, S.W.1. 

Certain methods of catching fish are 
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illegal whether done on public or private 
waters. These include using lights, spears, 
foul-hooking devices, and fish-roe bait or 
explosives. Further, nets may not be used 
for catching salmon or trout, if they have 
a mesh of less than 2 inches, and no nets 
may extend more than three-quarters of 
the way across a river. 

Fishery Boards.—In most rivers where 
there are any trout or salmon or other 
fresh-water fish there is a fishery board 
which has control over the fishing in the 
river. In such rivers no person may fish 
at all for salmon or trout unless he is the 
holder of a fishing licence issued by the 
board. This is obtainable at post offices, 
fishing tackle dealers, etc. Most fishery 
boards issue licences for salmon and 
trout fishing, and some for freshwater 
fishing. The holder of a fishing licence 
is not entitled to fish in any private 
water without the permission of the 
owner of the water. 

Fishery boards also appoint water- 
bailiffs to guard the fishing rights in the 
river, and any holder of a licence must 
show it to a water-bailiff or to any other 
holder of a licence upon demand. 

Close Seasons.—The fishery board 
fixes the close season for the various fish 
in its rivers. These close seasons vary 
from place to place, but as a general rule 
they are as follows: 

Trout. From 30 September to the end of 
February. 

Salmon. From 31 October to 1 February. 

Other freshwater fish. From 14 March to 
16 June. 

These close seasons apply to fishing 
with rod and line. In the case of salmon 
and trout fishing by some method other 
than by rod and line, the close season 
differs, and in addition there is a close 
time each week, generally from 6 a.m. on 
Saturday to 6 a.m. on Monday, but this 
time may vary from district to district. 

Any person who either fishes without 
licence, or fishes in some method other 
than that which his licence covers, or 
fishes during the close season, or catches 
and takes immature fish, is liable to a 
penalty not exceeding £50. (See Game.) 

FIXTURES.—When any chattel is 
fixed in any way, not merely resting by 
its own weight, to a house or land, it is 
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said to be a fixture and becomes part of 
the freehold. According to the old law, 
in every case it belonged to the owner of 
the land, and not to the person who had 
affixed the chattel, who received neither 
the chattel nor any compensation. 
A slight attachment is not enough to 
make a chattel a fixture. Thus a carpet 
nailed to the floor or a picture hanging on 
a nail on the wall is not a fixture. On the 
other hand, even articles which are not 
attached to the house or land may in 
exceptional cases be regarded as fixtures 
if they are specially adapted to the 
building or premises. Thus statues 
forming part of the architectural design 
of a house have been held to be “‘fixtures,”’ 
although they were not attached. The 
rule was recognized to be a hardship in 
cases where a tenant put on the land some 
valuable chattel, e.g. panelling on the 
wall, or a piece of machinery built into 
the floor of a factory, and was not 
allowed to remove the property when his 
tenancy ceased. For this reason certain 
exceptions have been made, the effect of 
which is to allow certain chattels which 
he has erected, and which have become 
fixtures, to be removed by the tenant at 
any time before he leaves the premises. 
Of course, if a chattel has never been 
affixed to the premises it never becomes a 
fixture (except in the rare cases mentioned 
above), and the tenant may remove it at 
any time. There are still many fixtures 
which cannot be removed, but when 
premises are used for trade or for 
agriculture, the tenant may now obtain 
compensation in respect of fixtures 
which he cannot take away, on the ground 
that they are improvements. (See below.) 

When Fixtures may be Removed.— 
Whether a fixture, as above defined, may 
be removed by the tenant will depend 
mainly on the purpose for which the 
chattel was used, but partly also on 
whether the fixture can be removed 
without great damage to the house or 
land. A tenant may remove fixtures when 
they have been brought on to the 
premises for the purpose of trade, agri- 
culture, ornament or domestic conveni- 
ence. These fixtures are known as 
“tenant’s” fixtures, as distinct from 
“Jandlord’s” fixtures, which are articles 
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annexed to the premises by the landlord 
or by the tenant during the tenancy and 
which do not fall within the above 
classes and therefore cannot be removed. 
Trade Fixtures.—Where the purpose 
for which the fixture has been put up is 
to enable the tenant to carry on some 
trade, he may remove the fixture so long 
as the removal does not do irreparable 
damage to the house or land. Thus an 
engine screwed on planks or a boiler 
fixed in brickwork could be removed, 
and a greenhouse erected by a market 
gardener. But if a greenhouse were 
erected on a brick foundation by a pri- 
vate person for his own pleasure and 
not for trade, he could not remove it. 
Agricultural Fixtures.—The removal of 
agricultural fixtures is provided for by 
the Agricultural Holdings Acts, under 
which any engine, machinery, fencing or 
other fixtures which the tenant has affixed 
may 'be removed by the tenant (see 
AGRICULTURAL HOLDINGS), provided 
that he has paid all rent and performed 
his obligations under his tenancy, and 
that he removes the fixtures with as 
little damage as possible and makes good 
such damage as is done. The tenant must 
give the landlord a month’s notice in 
writing and the landlord can then, if he 
pleases, purchase the fixture instead of 
allowing the tenant to remove it. These 
provisions do not apply to fixtures or 
buildings which are regarded as improve- 
ments. (See AGRICULTURAL HOLDINGS). 
Ornamental and Domestic Fixtures.— 
A tenant’s rights to remove ornamental 
fixtures are less extensive than in the case 
of trade fixtures. The fixture must be 
ornamental and not merely put up to 
complete the house. Thus a fire-grate or 
a chimney-piece, unless of a peculiarly 
ornamental character, could never be 
removed. Again, fixtures which cannot 
be removed entire and which are not 
merely slightly fixed to the premises, but 
are built in so that their removal would 
cause damage, cannot be removed. The 
following have been held removable: 
Tapestry on the walls, wainscoting 
fixed by screws, bookcases fixed by 
screws or nails, ornamental chimney- 
pieces, water tubs and blinds. If, how- 
ever, any of these were fixed in such a 
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way that they could only be removed by 
breaking up the wali or the floor, e.g. 
if they were cementea in, they could 
not be removed. 

When Tenant Must Remove.—Except. 
in the case of agricultural fixtures, where 
the tenant is allowed a reasonable time 
after the end of the tenancy, all fixtures 
must be removed before the tenancy ends. 
Thus, if a tenant leaves linoleum nailed 
to the floor or light brackets fixed to the 
wall at the end of his tenancy, he cannot 
later return and take them. Nor has he 
any right to sell them to any new tenant 
who may come to the premises, for they 
belong to the landlord. 

Special Terms.—Special provisions 
are frequently made in leases with regard 
to the fixtures, and of course if this is 
done these special provisions will apply 
instead of these rules. Sometimes the 
tenant renounces all his right to remove 
fixtures, and in other cases he agrees to 
leave the fixtures on being paid their 
value. It is probable that if the tenant 
agrees in his lease to yield up the premises 
in repair ‘‘with all erections or improve- 
ments,” he will not be entitled to remove 
fixtures, for they are regarded as “im- 
provements.” 

If a tenant removes fixtures when he is 
not entitled to do so he may be sued for 
damages, and where he is entitled to 
remove fixtures, but is prevented by the 
landlord, he may in his turn claim for 
the value of the fixtures. 

Distress.—The landlord has no right 
to take fixtures by way of distress for 
rent, whether or not they are tenant’s 
fixtures. A creditor, however, who has 
obtained a judgment against the tenant 
may have tenant’s fixtures seized in 
execution to pay the amount which is 
due to him. 

Mortgage of Premises.—Where a 
tenant mortgages his lease, the mortgagee 
will be entitled not only to the lease 
itself, if the tenant makes default, but 
also to all fixtures even though they may 
have been erected for the purpose of 
trade, or for one or other of the purposes 
set out above. 

Sale of Land.—When land is sold the 
purchaser is entitled to all fixtures an- 
nexed to the land at the time of the sale. 
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Fixtures not removable treated as 
Improvements.—On agricultural holdings 
(q.v.) and in the case of premises let for 
trade the tenant at the end of his tenancy 
is entitled to be paid by his landlord 
compensation in respect of any improve- 
ment (including the re-erection of any 
building) which he is not entitled to 
remove as a trade fixture or ornamental 
or domestic fixture, if the improvement 
adds to the letting value of the premises, 
and if notice was given to the landlord of 
the intention to carry out the improve- 
ment as set out below. In the case of 
premises let for trade no compensation 
is payable in respect of improvements 
erected before 25 March, 1928, or less 
than three years before the end of the 
tenancy, or in respect of improvements 
made in pursuance of some statutory 
duty. The landlord, instead of paying 
compensation, may offer the tenant a 
new lease of the premises, and if this is 
on terms and at a rent which is reasonable 
(to be decided, if the parties cannot agree, 
by a tribunal, usually the County Court), 
the tenant cannot claim compensation if 
he refuses the lease. 

The tenant will not be entitled to any 
compensation unless he gives the landlord 
notice of his intention to make the 
improvement before it is erected. The 
landlord may object, and if he does so, 
the question as to whether the improve- 
ment is reasonable and will increase the 
value of the premises will be decided by 
the appropriate tribunal, usually the 
County Court. The Court, if satisfied, 
will grant a certificate that the improve- 
ment is a proper improvement. (See 
IMPROVEMENTS.) 

Assignment of Fixtures.—If fixtures 
are assigned together with the land or 
premises on which they are situated, e.g. 
by a mortgage, the transaction is not a 
bill of sale (q.v.); but if the fixtures are 
assigned separately, the transaction is 
regarded as an assignment of personal 
chattels and must comply with the 
requirements of the Bills of Sale Acts. 
(See AGRICULTURAL HOLDINGS; BILL OF 
SALE; IMPROVEMENTS; LANDLORD AND 
TENANT.) 

FLAG DAY.—Most police authorities 
have made regulations dealing with the 
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collection of money or the sale of articles 


such as flags in streets and public places 
for charity. They usually provide: 

1. That a permit must be obtained 
from the police. 

2. That every collector must have a 
written authority to collect. 

3. That all money must be at once 
placed in a closed receptacle. 

4. That no person may be rewarded 
for service out of the proceeds. 

5. That an account of the money 
collected and of the expenses must be 
submitted to the police authority. 

Charitable collections from house to 
house in a locality must be licensed by 
the police authority. But where the Home 
Secretary is satisfied that a person 
pursues a charitable purpose throughout 
England, or a substantial part thereof, 
he may exempt that person from the 
requirement of a licence. 

FLAT.—Flats, which are sets of rooms 
let separately and self-contained are, in 
law, separate houses, and the lease of a 
flat differs in very few respects from the 
iease of a house. (See LANDLORD AND 
TENANT.) 

FLOATING CHARGE.—This is a 
form of security over property which 
may be given only by companies regis- 
tered in England and not by private 
partnerships or by com- 
panies registered in Scotland. It enables 
the company to dispose of the property 
covered by the charge so long as it does 





| so in the ordinary way of business. The 


charge covers the property while owned 
by the company, but ceases to attach 
when the company disposes of the 
property. A floating charge is distin- 
guished from a fixed charge, i.e. a 
mortgage, in which the property con- 
tinues to be covered by the charge even 
after the company has parted with it. 
When the company goes into liquidation 
or a receiver is appointed or on the 
happening of some agreed event, the 
charge becomes fixed. A floating charge 
leaves the company at liberty to create 
specific mortgages ranking in priority to 
the charge and a floating charge is valid 
against execution creditors unless the 


| execution is completed while the charge 


is still floating. (See DEBENTURES.) 


U.H.L.—I 
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FLOTSAM.—Goods floating upon 
the surface of the sea which have been 
lost from a ship or cast overboard are 
called flotsam. If ownership cannot be 
established they become the property of 
the ‘Crown. 

F.O.B.—A sale of goods is said to be 
F.O.B. (Free on Board) or F.O.R. (Free 
on Rail) when the seller undertakes to 
deliver the goods free of charge, either 
on board a ship provided by the buyer, 
or to the railway authority for delivery 
to the buyer. Such a sale is distinguished 
from a sale C.I.F. (Cost, Insurance and 
Freight). (See SALE oF Goops.) 

FOOD.—In the interests of public 
health the sale or supply of food is 
governed by certain provisions of the 
law as to its wholesomeness, fitness for 
human consumption and purity. To sell 
or expose for sale diseased or unwhole- 
some food is a common law nuisance, 
quite apart from being an offence 
prohibited by any Act of Parliament, 
and if a person eats diseased meat or 
unwholesome food and thereby con- 
tracts a disease of which he dies, the 
seller may be charged with manslaughter 
and convicted if it is proved that he sold 
the meat or food knowing that it was 
unwholesome. 

The Public Health Acts provide for 
the appointment by local authorities 
of inspectors of nuisances, and these 
inspectors or the medical officer of health 
for the district have the right of examin- 
ing and seizing any foods which are in 
their opinion diseased. They may at all 
reasonable times inspect any article of 
food intended for human consumption 
which is exposed for sale, and if they 
come to the conclusion that it is diseased 
or unfit for human consumption they 
may seize it and take it to a justice of the 
peace to be dealt with. Any obstruction 
of an officer carrying out these duties is 
punishable by a fine of £5. 

When an article of food is seized, it is 
taken before a justice, and if it appears to 
him to be diseased or unsound he must 
condemn it and order it to be destroyed. 
When an article has been condemned, the 
person who sold it may be proceeded 
against and, if convicted, may be fined 
£50 or sent to prison for 3 months. 
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Adulteration.—Provision is made by 
an Act of 1938 for the prevention of the 
adulteration of food. The term food 
means any article used as food or drink 
for human consumption, other than 
drugs or water, and includes any sub- 
stance intended for use in the 
composition or preparation of food; any 
flavouring matter or condiment; and any 
colouring matter intended for use in 
food. It is an offence to add any sub- 
stance to any food so as to render the 
food injurious to health with the intent 
that the food may be sold in that state, 
and to sell or have in one’s possession for 
sale any food to which any substance 
has been so added. Likewise it is an 
offence to abstract from any food any 
constituent thereof so as to affect 
injuriously the nature, substance or 
quality of the food with the intent that it 
may be sold in its altered state, without 
notice to the purchaser of the alteration, 
or if in that state the food does not 
comply with certain regulations for the 
composition of food. The penalty for 
these offences is £20 and for a subsequent 
offence £100 or 3 months’ imprisonment. 

It is an offence to sell to the prejudice 
of the purchaser any food which is not of 
the nature or not of the substance or not 
of the quality of the food demanded by 
the purchaser. It is no defence that the 
purchaser bought for analysis or exam- 
ination and so was not prejudiced. 

In proceedings for the last offence it is 
a defence to prove: 

(1) Where some substance has been 
added to the food (a) that the sub- 
stance is not, and the addition has 
not rendered the food, injurious to 
health; and (b) that the addition 
was not made fraudulently to 
increase the bulk, weight or mea- 
sure or conceal the inferior quality 
of the food; and (c) either that the 
addition is as required for the 
production or preparation of the 
food as an article of commerce in 
a State fit for carriage or consump- 
tion, or that a label satisfying 
certain requirements: was attached 
to or printed on the wrapper. 

(2) Where some constituent has been 
abstracted from the food (a) that 
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the abstraction has not rendered 
the food injurious to health, and 
was not made fraudulently to 
conceal the inferior quality of the 
food; and (b) either that the 
abstraction was required for the 
production or preparation of the 
food as an article of commerce in 
a state fit for carriage or consump- 
tion, or that a label satisfying 
certain requirements was attached 
to or printed on the wrapper. 

(3) Where the food is the subject of a 
patent in force that it was supplied 
in the state required by the specifi- 
cation of the patent. 

(4) Where the food contains some 
extraneous matter that the presence 
of that matter was an unavoidable 
consequence of the process of 
collection or preparation. 

Provided that no one of the four defences 
is to be available in the case of any 
food which does not comply with 
regulations under the Act prescribing 
the composition of, or prohibiting or 
restricting the addition of any substance 
to, food. 

Taking a Sample.—A purchaser of any 
article of food is entitled to submit it for 
analysis to the public analyst for the 
place within which it is purchased on 
payment to such analyst of a sum not 
exceeding £1 1s. Od., and to receive a 
certificate of such analysis. 

A sample is usually taken by an 
authorized officer of a food and drugs 
authority or of a local authority at the 
shop or place of business of the seller, 
and if a seller refuses to allow a sample 
to be taken he is liable to a penalty. Also 
a penalty is incurred by any person who 
refuses to sell an article of food to an 
inspector who tenders the price of it. 
When a public officer, such as an in- 
spector, purchases an article with the 
intention of having it analysed he must, 
at the time the purchase is made, notify 
the seller that he intends to have it 
analysed by the public analyst; and he 
must then divide the sample into three 
parts, if required give one to the seller 
or the occupier of the premises, one to 
the public analyst and keep the third for 
himself for future comparison. The three 
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parts must be sealed up or fastened in 
such a way that the sample cannot be 
tampered with without interfering with 
the sealing or fastening. 

If a person is summoned for selling un- 
wholesome or adulterated or mixed 
food, he may defend himself by showing 
that he bought the article from another 
person who gave him a written warranty 
that it was the same in nature, substance, 
and quality as that which was demanded 
by the purchaser, and that he had no 
reason to believe it was otherwise. If, 
however, he wishes to avail himself of 
this defence he must within seven days 
after a summons has been served upon 
him send a copy of the warranty to the 
prosecutor and a written notice, stating 
that he intends to rely upon it and giving 
the name and address of the person who 
gave him the warranty. He must also give 
notice to the person who gave the 
warranty that he has been summoned to 
answer a charge, and that he is relying 
upon the warranty as his defence. Where 
some other person is responsible for the 
offence charged there is a similar defence 
to that under the Weights and Measures 
Acts. (See WEIGHTS AND MEASURES.) 

Special provisions are made by the 
Food and Drugs Act with regard to 
particular articles of food such as bread, 
butter, margarine, ice cream and milk, 
and these are dealt with under their 
separate titles. (See BREAD; BUTTER; 
DrucGs; PusBLic HEALTH; WARRANTY.) 

FOOT AND MOUTH DISEASE.— 
This disease is so infectious and causes so 
much loss to farmers and cattle dealers 
that very strict regulations have been 
made by the Minister of Agriculture and 
Fisheries regarding the notification and 
isolation of cases of animals infected 
with it. If a person has in his possession 
or under his charge an animal infected 
with foot and mouth disease, he must give 
notice of the infection to a police con- 
stable. The constable must thereupon 
immediately send a telegram to the 
Ministry of Agriculture and Fisheries 
informing them of the outbreak. The 
person in control of the diseased animal 
must take steps to isolate it from other 
animals as far as is practicable. 

The Minister has power to make 
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orders forbidding the movement of all 
animals in the area in which the infection 
has been discovered, and he may also 
make orders providing for the slaughter 
of infected animals and other animals 
which have been in contact with a 
diseased animal. A person who disobeys 
any of these orders commits an offence 
and is liable to a penalty of £50. If cattle 
are slaughtered by order of the Minister 
to prevent the spread of infection, com- 
pensation is payable to the owners unless 
they have been guilty of an offence 
against the Diseases of Animals Act, or 
the slaughter has been necessitated by 
their own neglect to take the necessary 
precautions to isolate the cattle. 
FOOTBALL BETTING. Cash Com- 
petitions.—The Ready-Money Football 
Betting Act of 1920 was passed to prevent 
the writing, printing, publishing or circu- 
lating in the United Kingdom ofadvertise- 
ments, circulars or coupons of any ready- 
money football betting business. A 
“ready-money football betting business’’ 
is defined as any business or agency for 
the making of ready-money bets or 
wagers, or for the receipt of any money 
or valuable thing as the consideration 
for a bet or wager in connection with any 
football game. The essence of the busi- 
ness aimed at is that it is of a cash or 
ready-money nature, ie. the bet or 
contribution is sent up to the promoters 
with the entries and before the result. 
The fact that skill is required in fore- 
casting the result does not avoid the 
operation of the statute. The Act makes it 
an offence for anyone to participate in 
the carrying on of such _ business, 
punishable on summary conviction for 
the first offence by a fine of £25 or in 
default 1 month’s imprisonment. For the 
second offence the penalty is a fine of 
£100 or 3 months’ imprisonment. 
FOOTBALL IN THE STREET.—It 
is an offence punishable by a fine not 
exceeding forty shillings to play football 
or any other game on any part of the 
highway to the annoyance of passers by. 
FOOTBALL POOLS.—These pools, 
which are systems of multilateral betting 
conducted by entries on coupons sent 
through the post, are legal because they 
are forms of credit betting. When a 
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person sends his first coupon to a football 
pool organization he does not send 
money to cover his bet but is allowed a 
week’s credit if his bet is accepted. 
When he sends in his coupon for the 
following week he sends money to cover 
the bet made the previous week, and so 
on each week. (See GAMBLING.) 

FOOTPATH.—When members of the 
public are entitled as a matter of right to 
use a footpath, the footpath is technically 
a highway (q.v.), and the public are said 
to have a right of way over it. 

If a motor vehicle mounts the footpath 
and injures any person or property, 
there is what the law calls “‘prima facie 
evidence” of negligence. This means that, 
whereas in the ordinary case it is for the 
person who has suffered loss or damage 
to show that the motorist was negligent, 
in this case it is for the motorist to prove 
that he was not negligent. (See Hicu- 
ways; NEGLIGENCE.) 

FORCIBLE ENTRY.—It is a mis- 
demeanour to enter upon premises to 
recover possession of them by means of 
force. A person who is guilty of a 
forcible entry may~-also be guilty of 
assault and render himself liable to 
criminal proceedings for that or to a civil 
action. Of course, where the owner or 
occupier of land or building premises is 
in occupation and a trespasser gets in, he 
may eject him, using no more force than 
is necessary to effect this purpose. 

FORECLOSURE.—Where a person 
who has borrowed money on the security 
of property by means of a mortgage 
has defaulted in the due payment of the 
debt after it has become due, or has not 
paid his interest, or fails to observe the 
covenants (which are the conditions), the 
lender may apply to the Court for a fore- 
closure order, whereby the borrower will 
lose his right to get back the property 
mortgaged on paying off the mortgage, 
and the mortagee becomes the complete 
owner. In the first instance the Court 
makes an order “‘nisi’? which usually 
remains in force for six months. It also 
orders that an account shall be taken, or 
prepared, shewing what is due from the 
borrower to the lender in respect of the 
mortgage, and if this is not paid within 
the six months, then the Court will 
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make the foreclosure order absolute. 

If the lender exercises this right, he 
may not exercise any of his other rights 
in order to get his money, for example, 
sue for it under the personal covenant 
or undertaking contained in the mort- 
gage deed, whereby the borrower, in 
addition to transferring the property to 
the lender as security, personally under- 
takes to repay the borrowed money and 
interest. Also, the lender must not exercise 
the power of sale, which he has under the 
mortgage, while the foreclosure order 
nisi is in force, or the order will auto- 
matically end. Furthermore, the lender 
under a foreclosure order absolute takes 
the property in full satisfaction of the 
borrower’s indebtedness. If the value of 
the estate is insufficient to satisfy the 
mortgage debt, the mortgagee may still 
sue on this covenant, but in that case he 
“re-opens the foreclosure” and gives the 
mortgagor a renewed right to redeem. 
If, after foreclosure, the mortgagee has 
sold the property, he cannot sue on the 
covenant. 

FOREIGN ENLISTMENT.—British 
subjects are forbidden to join the armed 
forces of any foreign state when it is at 
war with any state with which the King 
is at peace. This was enacted by the 
Foreign Enlistment Act, 1870, which 
makes a contravention of this provision 
an offence punishable with imprison- 
ment and fine, or either. This Act further 
makes it an offence for any person to fit 
out, or send, any expedition from His 
Majesty’s’ Dominions to assist any 
foreign state which is at war with any 
friendly state. The Act does not affect 
British subjects who join foreign armies 
in times of peace. 

FOREIGNER.—The restrictions at 
present imposed upon the immigration 
of foreigners and their residence in 
England are chiefly the result of war-time 
and post-war legislation. As to these 
restrictions and other branches of the 
law relating to foreigners see ALIENS; 
EXTRADITION; NATURALISATION. 

FOREIGN LAW.—See CONFLICT OF 
Laws. 

FORFEITURE.—The right of the 
lessor, who is the person who grants a 
lease, to re-enter on the leased premises 
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and terminate the lease. Apart from a 
special provision in the lease, the right to 
forfeit the lease in respect of non- 
payment of rent can only be exercised 
after formal demand has been made by 
the lessor on the premises at a convenient 
hour before sunset. Leases, however, 
usually contain a “covenant’’ or stipula- 
tion that if the rent remains unpaid for 
twenty-one days, whether formally 
demanded or not, the lessor may enter 
on the whole or any part of the 
premises and terminate the lease. 
Formal demand is dispensed with by 
statute if rent is half a year in arrear 
and no sufficient distress can be found. 

Leases usually also give a right of for- 
feiture to the lessor where other 
covenants have been broken, such as the 
covenant to repair, or to insure. But this 
right can only be exercised after the lessor 
has served a notice upon the lessee, or 
tenant, setting out the respects in which 
the terms of the lease have been broken, 
requiring the lessee to remedy them 
within a reasonable time and to pay 
compensation. If the lessee does not 
comply with the notice, then the lessor 
can put an end to the lease either by 
entering and taking .possession, or by 
taking proceedings in the Court and 
obtaining an order forfeiting the lease. 
The lessee may apply to the Court to be 
relieved from the consequences of having 
broken the terms of the lease, whether or 
not the lessor takes action; and the 
Court can grant relief by declining to 
make a forfeiture order, or rescinding 
one already made, but subject to such 
terms as it thinks fit. 

This will usually include the payment 
by the lessee of all expenses incurred by 
the lessor in the proceedings. Relief 
must be claimed by the lessee, 
however, before the lessor actually 
enters, otherwise he will probably be too 
late. These provisions do not apply to a 
condition for forfeiture on bankruptcy. 
If the lessee whose lease is forfeited has 
himself let the premises by an under- 
lease, the underlessee—i.e. tenant of the 
underlease—may make application to 
the Court for relief, and the Court may 
make an order placing the underlessee 
in the position of the lessee whose lease 
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has been forfeited. (See LANDLORD AND 
TENANT.) 

FORGERY.—Forgery has always 
been a crime in English law. It was 
defined by Blackstone as the fraudulent 
making or alteration of a writing to the 
prejudice of any man’s right, and this 
definition still holds good as regards 
most types of forgery. Forgery is not 
confined to the preparation of a wholly 
fictitious document. The slightest altera- 
tion of any document constitutes forgery 
if the intention of the person doing it is 
thereby to commit some fraud. It is 
therefore forgery to add to, or remove, a 
single letter of a word in a document. 
Indeed, it is not essential that that which 
is added or removed should be part of a 
word. Fraudulent removal of the crossing 
on a cheque constitutes a forgery. 

The present law as to forgery is con- 
tained in the Forgery Act of 1913. This 
Act classifies forgery into various cate- 
gories according to the document which 
is forged. It enacts that forgery with 
intent to defraud of any will, deed, bond 
or bank note is punishable with impris- 
onment for life. Forgery, with a similar 
intent, of any valuable security, any 
document of title to goods or land, or of 
any policy of insurance, is made punish- 
able with imprisonment for a period not 
exceeding 14 years. This Act also renders 
forgery of certain official documents, 
such as birth, death or marriage certifi- 
cates, punishable with imprisonment for 
14 years, and of any document not speci- 
fied in the Act punishable with imprison- 
ment for a period not exceeding 2 years. 

All these offences involve an intention 
to defraud. In the case of public docu- 
ments, however, a person may commit 
forgery, even though his intention is not 
to defraud, but merely to deceive. 

FORMA PAUPERIS.—A poor liti- 
gant can obtain a certificate authorizing 
him to sue or be sued under special rules 
as a poor person, or “‘in forma pauperis.” 
(See LeGAL AID; Poor PERSONS’ 
DEPARTMENT.) 

FOSTER-PARENT.—This term has 
no special legal significance. It is usually 
used to denote a person who has placed 
himself in loco parentis to a child (see 
Loco PARENTIS), or a person who has 
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undertaken the care and maintenance 
of an infant. (See BasBy-FARMING; 
GUARDIANSHIP.) 

FOXHUNTING.-——The Fox.—A fox is 
vermin and may be killed by anyone. 
There are no statutory restrictions as to 
the times in which it can be hunted and 
killed, i.e. there is no close season. Since 
a fox is not game, it follows that a licence 
to hunt over another person’s land is not 
in the nature of a sporting right which 
would entitle the person hunting to take 
away the animal when killed. A fox is 
feree nature (see FER& NATURA), and no 
person can claim ownership or property 
in it alive, unless it is enclosed or tame. 
Dead, a fox is the property of the owner 
or occupier of the land. 

A hunt is under no duty to keep down 
the number of foxes ina locality, nor to 
pay compensation for poultry destroyed 
by them. But compensation is usually 
paid voluntarily out of a special fund. 

Trespass while Hunting.—It is no 
excuse for any person who comes on to 
the land of another against his will to 
plead that he was following hounds. 
Hunting exists through the goodwill of 
farmers and landowners, and if any of 
them warn the hunt to keep off, they 
must do so, or the aggrieved owner can 
sue the trespasser. He can sue individual 
members of the hunt who trespass on his 
land or he can sue the master. In the 
words of Lord Tenterden, “‘Ifa gentleman 
sends out his hounds and servants and 
invites other gentlemen to hunt with 
him, though he doesn’t himself go on 
lands of another, but they do, he is 
answerable for any trespass they do 
unless he distinctly desires them not to go 
on those lands.” 

FRANCHISE.—A franchise is a royal 
privilege or right which has been trans- 
ferred to a subject by grant, either express 
or implied, from immemorial usage. The 
most common franchise is the right to 
vote at the election of Members of 
Parliament and the term “franchise” is 
commonly used to cover this right only. 
Other franchises include the right to hold 
a market, or maintain a ferry or toll, etc. 
(See VOTING.) 

FRAUD.—It is a fundamental 
principle of English law that common 
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honesty should be maintained between 
the parties to a contract. A departure 
from such a standard is known in law as 
fraud and gives rise in the party wronged 
to a right not only to repudiate any 
contract in which there has been fraudu- 
lent dealing by the other party, but also 
to recover damages for any loss which 
he has suffered from such dealing. 

The commonest kind of fraud in Eng- 
lish law is fraudulent misrepresentation. 

Fraudulent Misrepresentation.— Wher- 
ever, during the course of negotjations 
leading up to a contract, one of the 
negotiating parties makes a false state- 
ment of fact which induces the other 
party to enter into the contract, such a 
statement is known as a misrepresenta- 
tion (q.v.), which may give rise to a right 
in the deceived party to repudiate the 
contract. 

Where the party who makes the state- 
ment is unaware of its untruth, it is 
known as an innocent misrepresentation, 
and the only right conferred upon the 
deceived party is a right to repudiate the 
contract. He does not receive any right 
to obtain damages for his deception. 
(See MISREPRESENTATION.) 

Where the party who makes the state- 
ment either knows that it is untrue, or 
makes it in a spirit of recklessness not 
caring whether it be true or false, such a 
statement is held to be fraudulent, and 
entitles the party deceived not only to 
repudiate the contract, upon discovering 
the fraud, but also to recover as damages 
any loss which he has suffered by acting 
on the faith of the fraudulent statement. 

For a misrepresentation to be sufficient 
to amount to a cause of action in fraud, it 
must fulfil all the following conditions: 
it must be a positive statement of fact; it 
must have been made in,order to induce 
the party to whom it was made to enter 
into the contract; and it must have. 
formed part of the actual inducement to 
him to enter into the contract. 

If those conditions are fulfilled, the 
party deceived is entitled to repudiate the 
contract upon discovering the fraud. 
However, as in the case of innocent 
misrepresentation, he can only repudiate 
the contract as long as it is possible that 
all parties to the contract can be placed 
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in the same position as though the 
contract had never been made. If the 
placing of such parties in the same 
position involves the violation of the 
rights of third parties, the person 
wronged must fall back on his right to 
recover damages for fraud. 

In addition to his right to repudiate the 
contract, a person who has been induced 
to enter into a contract by reason of 
fraudulent misrepresentation is entitled 
to recover damages for fraud, which will 
include any loss which he may have 
suffered by reason of the fraud. 

Thus, a person who has been induced 
to enter into a contract by fraud can 
either repudiate the contract and refuse 
further to be bound by it, and in addition 
sue for damages, or he can adopt the 
contract and continue to be bound by it, 
and at the same time sue for damages for 
any loss that he has suffered as a result 
of the fraud. 

Fraud During a Contract.—Fraud as a 
cause of action is not limited to fraudu- 
lent statements made by a person in the 
course of negotiations for a contract. 
Any form of dishonest dealing taking 
place during the continuance of a con- 
tract amounts to fraud. Thus, assuming 
that A employs B to purchase goods for 
him on the market, and B sells to A his 
own goods at a high price and conceals 
from A the fact that he has done so, such 
a course of conduct would amount to 
fraud, and would entitle A not only to 
sue B for damages, but to repudiate the 
purchase, and to insist upon B taking his 
own goods back and refunding the 
money. 

Concealed Fraud.—Generally speak- 
ing, a right to repudiate a contract for 
misrepresentation or for any other reason 
is lost unless the right to repudiate the 
contract is exercised within a reasonable 
time. Where, however, a person who has 
a right to repudiate the contract is pre- 
vented from discovering his right because 
of the fraud of the other party to a 
contract, he does not lose his right to 
repudiate the contract merely because 
he has not acted promptly. His right to 
repudiate is treated as if it had not arisen 
until he had every opportunity of finding 
out the true facts, and he is accordingly 
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granted a reasonable time to repudiate 
after that discovery. 

Cases where one person has dis- 
honestly prevented the other party to the 
contract from finding out the true facts 
are known as cases of concealed fraud. 

Other Effects of Fraud.—The existence 
of fraud in a contract has many serious 
effects, all based upon the doctrine that 
no man is entitled to profit by reason of 
his own wrong. If we assume that A and 
B have entered into a contract which B 
has broken, and that A has waived the 
breach of the contract, i.e. indicated that 
he does not intend to enforce his strict 
rights, A is entitled to withdraw his 
waiver, if he subsequently discovers that 
B’s breach of contract is fraudulent. 

In a similar manner, if, at the end of a 
long series of mutual dealings between A 
and B, a settlement is made of all out- 
standing differences, as a general rule 
such a settlement, which is known as 
settled account, will not be reopened by 
the Court. But if A subsequently dis- 
covers that B has been guilty of fraud and 
that the account was agreed between 
them in ignorance of this fact, the 
account may be reopened and the whole 
question of the mutual dealings between 
A and B can be gone into again. 

Gravity of Fraud.—In view of the 
serious manner in which the law regards 
fraud, charges of fraud should not be 
made in any legal proceedings except 
after the most careful consideration. If a 
charge of fraud is made in an action it 
must be set out in the pleadings (q.v.) in 
the greatest detail, setting out every 
allegation which is relied upon. (See 
CONTRACT; MISREPRESENTATION.) 

FRAUDS, STATUTE OF. — This 
name is applied to a very famous Act of 
Parliament passed in 1677. It is entitled 
“An Act for the Prevention of Frauds 
and Perjuries.”’ It provides that unless 
certain transactions are entered into by a 
written contract, or in other cases, 
although not made at the time in writing, 
they can be proved by some document in 
writing, they will not be enforced by the 
law. Oral evidence will not be accepted. 

The statute applies to a contract of 
guarantee, to a sale of land or lease for 
over three years, to contracts which are 
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not to be performed within a year from 
the date when they were made, and to 
certain other contracts. Some of the 
sections of the Statute of Fraud have 
now been repealed, but their provisions 
have been re-enacted in more modern 
statutes, e.g. the Sale of Goods Act and 
the Law of Property Act. (See Con- 
TRACTS; GUARANTEE; SALE OF GOODS; 
SALE OF LAND.) 

FRAUDULENT CONVERSION.— 
Any person who receives property for, or 
on account of, any other person, and who 
fraudulently converts it to his own use or 
to the use of somebody else, commits the 
crime of fraudulent conversion. It is not 
essential that the accused shall receive 
the property directly from the owner. 
The offence can be committed even 
though the owner of the property does 
not know of its existence and has not got 
any intention of entrusting the money to 
the accused person. There are various 
special forms of fraudulent conversion 
applicable to directors of companies, ete. 

Trustees who fraudulently deal with 
their trust funds may be convicted of 
fraudulent conversion-as a trustee. Again, 
if anyone is entrusted with a power of 
attorney and fraudulently uses it in order 
to convert the property covered by it to 
his own use, he can be convicted of this 
crime. The maximum punishment for 
fraudulent conversion is imprisonment 
for not more than 7 years. Prosecutions 
for offences by trustees cannot be com- 
menced without sanction of the Attorney 
General or, in certain cases, of a judge. 

FRAUDULENT CONVEYANCE.— 
Every conveyance of property made with 
intent to defraud creditors may be 
avoided by any person prejudiced, but 
this provision does not extend to 
property conveyed for value or for “‘good 
consideration’’ and in good faith to any 
person not having at the time of the 
conveyance notice of the intent to 
defraud creditors. Any conveyance or 
transfer of property by a debtor, done 
with the intention of putting the property 
out of the reach of his creditors, will be 
liable to be set aside by the trustee in 
bankruptcy and the property reclaimed. 
Such a conveyance is also an act of bank- 
ruptcy (q.v.). This provision is intended 
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to prevent a trader transferring his busi- 
ness to a friend, and then carrying it on 
without disclosing that he is no longer 
the owner of it. When he becomes bank- 
rupt he cannot rely on this transfer, but 
the business must be treated as his. The 
transfer of the whole of the debtor’s 
property for the benefit of certain 
creditors will always be treated as void. 
But in cases where the debtor receives 
the reasonable equivalent of the property 
transferred in exchange for the property 
itself, the transfer will not be void unless 
it can be proved that it was done with 
the intention of defrauding his creditors, 
as it may be where the debtor sells his 
stock intending to abscond with the 
money which he gets for it. 

When property is not exchanged for 
anything else, either money or other 
property, but is given away, the trans- 
action is known as a_ voluntary 
settlement. Such settlements may be set 
aside if they are made within 2 years 
before bankruptcy, unless they are 
marriage settlements made before mar- 
riage either by a man on his future wife 
or bysome other person on the husband 
and wife. 

Where the settlement is made more 
than 2 years before the bankruptcy but 
less than 10, it may still be set aside 
unless it can be shewn that, when the 
person made the settlement, he had 
enough money and property to pay all 
his debts at that time without using the 
property disposed of in the settlement. 

A settlement does not include every 
transfer of property, but only one in 
which the property transferred is in- 
tended to be kept, and not used or 
otherwise got rid of. Thus a gift of 
jewellery would be a settlement but a 
gift of money normally would not. These 
provisions are intended to prevent 
creditors being injured by conduct such 
as that of a foolish man who makes large 
presents of jewellery to his wife when he 
cannot afford to do so. Even if he had 
no intention of defrauding his creditors, 
the property would be recoverable by 
the trustee in bankruptcy. (See BANK- 
RUPTCY; TRUSTEE IN BANKRUPTCY.) 

FRAUDULENT PREFERENCE.— 
One of the conditions on which a 
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debtor is allowed to become a bankrupt 
and so be free from all his debts is that 
his property should be divided fairly 
among his creditors according to the law. 
If therefore a debtor at a time when he is 
not yet bankrupt, but when he sees that 
he will not be able to carry on much 
longer, pays one of his creditors or gives 
him some security for a debt which is 
already due with the intention of putting 
that creditor in a better financial position 
than the other creditors, the transaction 
will be contrary to the principles of the 
law of bankruptcy. 

When this happens, the creditor will 
not be allowed to retain the money 
which he got in payment of his debt or 
the property over which he was given a 
security, but will have to hand it back to 
the trustee in bankruptcy to be used for 
the benefit of all the creditors. The 
creditor himself will, of course, not be 
orevented from claiming in the bank- 
ruptcy for his debt, but he will only get 
the same proportionate share of what 
he claims as will the other creditors, and 
will not be preferred. It does not matter 
whether or not the creditor knew, when 
he got the money or the security, that 
that was being given to him by the 
debtor with the intention of preferring 
him to the other creditors. 

In order to make a transaction a 
fraudulent preference three things are 
necessary: 

1. The debtor must be insolvent when 
he makes it, that is to say his debts must 
exceed his assets. 

2. His main motive in making the 
payment to the creditor or giving him 
the security must be to prefer him and to 
put him in a better position than the 
other creditors. 

3. The transaction must take place 
within 3 months before a petition is 
presented to make the debtor bankrupt. 
If the creditor is pressing the debtor to 
pay—for example, is threatening to 
bring an action against him for the 
money—the preference will not be con- 
sidered fraudulent, but the Court will 
always be ready to suspect that a debtor 
may have arranged with a creditor to 
have an action brought against him so 
that the transaction may appear not to 
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be fraudulent to the other creditors, 
whereas it is in fact fraudulent. 

A fraudulent preference is also an act 
of bankruptcy and this is important, for 
the trustee’s title will ‘‘relate back’’ and 
enable him to claim éverything that was 
the property of the debtor at the time of 
the earliest act of bankruptcy within 3 
months before the presentation of the 
petition. (See BANKRUPTCY.) 

FREEHOLD.—tThe adjective freehold 
is used to describe the different kinds of 
ownership of land whose length or 
duration is uncertain. There were four 
varieties of freehold estate: the fee 
simple, the fee tail, the life estate and 
the estate pur autre vie, i.e. “‘for the life of 
another.”’ In all these estates it is impos- 
sible to say in advance at exactly what 
moment they will come to an end. The 
word “fee”? showed that the estate might 
go on for ever and could descend to 
heirs. A ‘‘life’” estate did not descend to 
heirs, and passed at the end of the 
occupier’s life or ‘‘the life of another” 
under special rules. 

In contrast to the freehold estates are 
the leasehold estates. A leasehold is any 
interest in land which is created for a 
fixed number of years. Its duration can 
therefore always be calculated. Freehold 
estates are “real” property, whereas 
leaseholds are not technically “‘real’’ at 
all but are only personal property or 
chattels and are called chattels real. (See 
REAL PROPERTY.) 

The distinction arises from the fact 
that, for some time after the Norman 
Conquest, leasehold estates were not 
recognized at all by the law; and when 
they were at last permitted the legal 
characteristics of freehold or real estates 
had become too firmly established to 
admit of any expansion. 

The results of the distinction have 
become less and less until now it is 
of only academic importance. 

But it was not till the reign of 
Edward IV and possibly not until that of 
Henry VII that a dispossessed lease- 
holder could reclaim possession. (See 
INTESTACY; REAL PROPERTY.) 

FREIGHT.—Freight is money payable 
by a person who sends goods to be 
carried at sea either under a bill of lading, 
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when the whole capacity of the ship is not 
taken, or under a charter party, when the 
whole of the ship or some specific part of 
its capacity is taken. The carrier is not 
entitled to any freight unless he delivers 
the goods at the place where he is bound 
to take them under his contract, except 
in cases where his failure to deliver them 
is due to the fault of the person who is 
sending them, or of the consignee, ie. 
the person to whom they are sent. Thus, 
if goods are to be taken to a port, the 
carrier cannot claim any freight if he 
only takes them to the mouth of the 
river on which the port is situated. Even 
in cases where the carrier is unable to 
deliver the goods because they have been 
destroyed by one of the causes for which 
he is expressly stated not to be liable 
under the charter party or bill of lading 
(e.g. by fire), he is not entitled to any 
freight, the effect of the clause being 
‘merely to prevent him from being liable 
for the Joss of the goods. If the goods are 
damaged when delivered, he is entitled 
to freight although he may be liable for 
having allowed them to become damaged. 

Cesser Clause.—The~person liable for 
freight will usually be the person who 
has shipped the goods, but his liability 
may be removed by the terms of the 
charter party or the bill of lading, and 
the person entitled to the goods at the 
place of delivery may be liable instead. 
This will be the case where there is what 
is known as a “‘cesser clause,” by which 
the person shipping the goods is released 
from all liability once the goods are 
delivered on board ship, and, when 
this is so, the carrier will recover the 
freight from the consignee by means of 
his lien (q.v.)—that is, he will refuse to 
hand over the goods until the freight is 
paid. Where goods are shipped under a 
bill of lading, every person to whom the 
bill of lading may be transferred will be 
liable to the carrier to pay the freight. 
Where a bill of lading has passed through 
several hands the person who will 
ultimately have to pay on the freight as 
between the various holders of the bill 
will, of course, be the ultimate holder 
who receives the goods. 

Advance Freight.—Freight may be 
payable, if the contract has so provided, 
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before the goods are delivered, and in 
this case it will be known as “advance 
freight.”” Advance freight is due even 
though the goods are never delivered at 
all bul are lost through one of the perils 
for which the carrier is not responsible. 

Lump Sum Freight. — It may be 
arranged that a lump sum, known as 
“Lump freight,” shall be paid as freight 
for the sole use of the ship for a certain 
voyage or period, and if this is so the 
money must be paid if the carrier is 
ready to carry out his bargain, although, 
in fact, no goods are even shipped. 
Further, the carrier will be entitled to 
freight if he delivers any of the goods. He 
earns it by delivering some goods, though 
they are not all the goods shipped, but he 
will not be entitled to any freight if the 
whole cargo is lost. 

Although it is the case that if the 
carrier does not deliver the goods at the 
place appointed he is not entitled to any 
freight except in the case of advance 
freight or lump sum freight, even though 
he may have taken them someconsiderable 
distance on their way, yet it is possible 
for the carrier and the consigncer to 
arrange that the goods shall not be 
delivered at the place originally agreed, 
but at some point short of their original 
destination. In such a case a propor- 
tionate part of the freight may be paid. 
This is known as pro rata freight. 

When a charterer has taken a ship for 
a voyage on the terms that he shall load 
a cargo of a certain amount and pay on 
it a freight calculated at so much per 
ton, he is under a duty to provide a 
cargo of that amount, and if he does not 
do so will be liable for damages. These 
damages are known as “dead freight’’ 
and will be the amount which would 
have been payable had a full cargo been 
shipped. (See CARRIAGE BY SEA.) 

BRIENDLY SOCIETY.—A friendly 
society is the name given to an associa- 
tion of persons voluntarily formed, 
having for its purpose the raising of 
funds by subscriptions from members, 
to enable it to make advances to members 
for maintenance during sickness, old age, 
widowhood and kindred circumstances, 

A society may be registered or un- 
registered. It is better for a society to be 
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registered because the law gives certain 
valuable privileges to a registered society 
that are not available to an unregistered 
one. An unregistered society resembles a 
club in its position in the eyes of the law, 
and it may in certain circumstances be 
illegal for lack of registration as a 
company. 

How to Register a Society.—If a 
friendly society wishes to become.regis- 
tered it must have at least seven members. 
A society desiring to be registered must 
send an application to the Chief Regis- 
trar of Friendly Societies, whose office is 
at 17, North Audley Street, London, W.1. 
The application must be signed by seven 
members of the society and the secretary, 
and it must be accompanied by two 
printed copies of the rules of the society, 
together with a list of the names of the 
trustees and of any official authorized 
to sue. If the registrar is satisfied that all 
the legal requirements have been com- 
plied with, he will send the society an 
acknowledgment of the application, and 
such acknowledgment is then conclusive 
evidence that the society has been 
registered. 

Legal Requirements.—The rules of the 
society desiring to be registered must 
contain the name of the society and the 
address of its registered office. A 
registered society must have a registered 
office. 

The Rules must also state the objects 
of the society, how its funds are to be 
applied, the conditions entitling a 
member to receive a benefit, the fines 
and forfeitures which can be imposed 
upon a member, and the manner of 
appointing and removing the office- 
bearers of the society. 

Provision must be made in the rules 
for the investment of the society’s 
funds, and these may be invested in 
authorized trustee investment stocks or 
upon the purchase of any security which 
is expressly authorized by the rules. 

Certain obligations are imposed by 
statute upon all registered friendly 
societies and these must be complied 
with. The society must have its assets 
and liabilities valued once in every five 
years, either by a valuer appointed by 
the society, or, if the society so desires, 
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it may send all the necessary particulars 
to the registrar and request him to have 
the valuation carried out. The accounts 
of a society must be audited every year 
and the accounts, when audited, must be 
sent to the registrar. 

Necessary Officers of a Society.—A 
registered friendly society must have one 
or more trustees and a secretary, treas- 
urer and committee of management. 

The Trustees are the persons who have 
the duty of investing the funds of the 
society with the consent of the committee 
or a general meeting. They hold any 
land or other property belonging to the 
society, and they distribute money 
payable upon the death of a member 
not leaving a will to the persons who 
appear to them to be entitled to it. 

A trustee is personally liable for any 
money actually received by him on 
behalf of the society, but not for a 
deficiency which may arise in the 
general funds. The trustees are the 
persons to bring a law suit on behalf of a 
friendly society and they are the persons 
who defend an action brought against it. 
If, therefore, a member wishes to sue the 
society in respect of a benefit which he 
alleges to be due to him, he must bring 
his action against the trustees. 

The Treasurer is the person who will 
usually have charge of the funds, and itis 
very advisable, when he is appointed, to 
require him to give either a bond with 
at least one person to stand as surety for 
him, or else the security of a guarantee 
society; this is done to secure the 
rendering by him of accounts, and pay- 
ment by him of all sums due from him. 

A registered society has the first claim 
upon the assets of one of its officers who 
has died or become bankrupt, in respect 
of any debt due to it by the officer, but 
it may lose this special privilege if it 
neglects to take a bond from the officer. 

The Committee of Management of a 
society must be consulted about the 
investment of the society’s funds and 
their consent is necessary before an 
investment can be made. They are the 
people to prosecute an official of the 
society for misappropriating the funds 
of the society, and they should imme- 
diately inform the police if any 
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irregularity or defalcation is discovered. 

The Object of Friendly Societies.— 
There are three main classes of objects 
for which a friendly society may be 
formed. These are: 

(1) Mutual relief and maintenance of 
members, and the payment to them of 
benefits upon certain contingencies. 

This class includes the following 
objects: 

(a) Maintaining or helping a member 
or his relatives during sickness, old 
age and widowhood; and in the 
case of orphan children of a 
member, maintaining them until 
they reach full age. 

(b) The endowment of members at any 
age. This is usually done by secur- 
ing the payment of an annuity. 

(c) The insuring against fire to an 
amount not exceeding £15 of the 
tools or implements of trade of a 
member. 

A society formed for any of these 

objects is capable of being registered. 

(2) Insuring the Life of a Member.—A 
society which undertakes the insurance 
of life must be registered, and if it is a 
collecting society it must deposit £20,000 
security with the Industrial Com- 
missioner who is the chief registrar, and 
the security must be maintained as long 
as the society carries on life insurance. 
By the Industrial Assurance and Friendly 
Societies Act, 1948, a member of a 
registered friendly society may insure the 
life of a parent, step-parent or grand- 
parent for a sum not exceeding £20 and 
bonus, and the life of a spouse up to 
the permitted limit of £500. (See CoL- 
LECTING SOCIETY; INSURANCE.) 

(3) Lending Money to a Member.—If 
a society wishes to include in its objects 
the lending of money to members, then it 
must have a separate loan fund created 
by subscriptions specially made to that 
fund. Loans may only be made up to 
£50, and may not be made to non- 
members on personal security only, 
because such a loan constitutes a breach 
of trust on the part of the trustees. 

Membership.—A society may have 
any number of members, and anyone 
may be a member, there being no fixed 
minimum age limit unless the rules so 
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provide. A married woman may be a 
member of a society and, unless it is 
proved to the contrary, her interest in the 
society is to be regarded as her separate 
property. 

Benefits—Members who pay sub- 
scriptions to a friendly society become 
entitled to benefits. Limits are imposed 
by the law upon the amounts which may 
be paid out to a member. Thus the maxi- 
mum lump sum which any one member 
can receive by way of benefit from a 
society is £500, and the largest sum 
payable as an annuity is £104 per annum. 

Nomination of a Successor to Benefits. 
—A member of a registered society of the 
age of sixteen and upwards can dispose 
of sums of money not exceeding £100, 
payable by the society in the event of 
the member’s death, by nominating some 
person who is to receive them. 

He must make his nomination in 
writing, and it must be sent to the regis- 
tered office of the society and recorded 
there before the death of the member. If 
the member marries after making a 
nomination, then that nomination is 
cancelled. When the death of the member 
thus nominating is satisfactorily proved, 
the society must pay over the amount _ 
due to the person thus nominated. 

Forfeiture of a benefit may be incurred 
by a member if he falls in arrears with his 
subscriptions and the rules of the society 
so provide. A member cannot be 
deprived of his benefit by forfeiture in the 
case of a collecting society unless he 
receives notice from the society stating 
the amount due by him, and informing 
him that his benefit will be forfeited in 
case of non-payment within 28 days. 

How Disputes are Settled.—Registered 
friendly societies must provide in their 
rules for the means whereby disputes 
relating to questions of membership, loss 
of membership, payment of benefits, the 
repayment of deposits made by members 
and kindred subjects are to be settled. 
Usually the rules provide for the adjudi- 
cation of the rights of the parties by an 
arbitrator, and the ordinary law Courts 
cannot entertain any action by a member 
until the case has been heard and 
decided in accordance with the pro- 
visions of the society’s rules. If the rules 








FUGITIVE OFFENDERS 


provide for the settlement of disputes in a 
certain way, and a decision is given in 
accordance with those rules, then such 
decision is binding on all parties and 
cannot be appealed from. (See CoL- 
LECTING SocieTy; INDUSTRIAL ASSUR- 
ANCE; SLATE CLUB.) 

FUGITIVE OFFENDERS.—Where a 
person is accused of having committed, 
in any part of His Majesty’s dominions, 
any offence punishable with twelve 
months’ imprisonment or any greater 
punishment, and goes to any other part, 
he can be arrested there and taken back 
to stand his trial in the part he left. (See 
EXTRADITION.) 

FUNERAL.—Funeral expenses, so far 
as they are proper, are due from the 
estate of the deceased. They take 
precedence over any other charges. 

FURNISHED HOUSES.—See 
LANDLORD AND TENANT. 

FURNITURE.—Furniture has been 
described as everything that contributes 
to the use or convenience of the house. 
The question of what is furniture arises 
frequently in disputes over legacies of 
“furniture” in wills. The above definition 
is rather wide as fixtures, e.g. mantel- 
pieces and shelves, are not furniture. It 
has been held that plate, pictures, linen 
and cabinet wireless sets are furniture, 
but not books, wine or other consumable 
possessions. If a will bequeaths only the 
furniture in a particular house, the 
furniture which is permanently kept there 
is alone included, e.g. not such plate as is 
moved whenever wanted elsewhere. 

Anyone wishing to have his furniture 
moved should be careful to ascertain the 
terms of the contract with the furniture 
removers, as they are normally not 
common carriers since they do not under- 
take to move ‘‘everyone’s goods.”’ They 
only enter into specific contracts with 
each customer and are, therefore, not 
absolutely liable for the safety of the 
goods. Moreover, the terms of the 
contract which the owner is asked to 
sign are sometimes very hard, e.g. the 
removal contractor agrees to accept no 
liability for loss by theft or fire even if 
caused by his own negligence. 

The railway authority, if it carries 
furniture for a passenger as his luggage, 
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is not absolutely liable for its safety, as it 
is a common carrier only of personal 
baggage, which does not include furni- 
ture. 

If furniture stored in a depository is 
damaged or destroyed, the person or 
company with whom it is deposited is 
liable to the owner for such damage or 
loss if caused by his or its failure to take 
reasonable care in looking after it. 
Anyone storing furniture gratuitously is 
bound to use reasonable care, but the 
standard of care required is less high. 

A landlord can seize a tenant’s furni- 
ture by way of distress for unpaid rent, 
except bedding, including actual bed, 
up to the value of £5. Furniture on hire 
purchase may be thus seized, but not 
furniture that belongs to anyone other 
than the tenant. The furniture can only 
be seized while actually in the house, 
except that if it is fraudulently removed 
to avoid distress the landlord can seize it 
anywhere within 30 days of removal 
unless it has already been sold. In the 
Metropolitan Police District a policeman 
can stop any vehicle moving furniture 
between the hours of 8 p.m. and 6 a.m. 
and detain it, or at any time if, on 
enquiry, he reasonably suspects that 
furniture is being moved to evade dis- 
tress for unpaid rent. (See Disrress.) 

Furniture obtained on the ordinary 
hire-purchase system does not become 
the property of the hirer until the last 
instalment is paid, and it is usually a 
term of the contract that, on default 
in the payment of an instalment, the 
hirer loses the right to retain the furni- 
ture. Until the last instalment is paid the 
hirer cannot sell the furniture but he can 
transfer his rights in it unless the agree- 
ment provides to the contrary. (See 
Hire PURCHASE.) 

If the hirer goes bankrupt the furniture 
may, nevertheless, if used for business 
purposes, be deemed to be his property 
for the benefit of his creditors, by the 
doctrine of reputed ownership. This 
doctrine may also apply to any other 
business furniture which the owner 
allows the bankrupt to use as if it were 
his own. This doctrine never applies to 
hotel furniture, since it is customary for 
this to be hired. (See BANKRUPTCY.) 
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AMBLING.—The law relating to 
Gam is contained in a series 

of statutes passed during the last 
hundred years and a host of cases decided 
in the Courts. What follows here is a 
summary of the law that is likely to be of 
most general interest and usefulness. 

Games and Gaming.—It is, with few 
exceptions, not generally unlawful to 
play games in Great Britain even for 
stakes. The criminal law governing 
gaming is directed mainly against 
gambling in public places or in gaming- 
houses. A gaming-house is by Act of 
Parliament declared to be any house, 
office, room or place which is opened, 
used or kept for the purpose of unlawful 
gaming. “Unlawful gaming” in this 
connection means gaming for stakes 
upon games of pure chance. Where 
there is an element of skill the gaming, 
with certain exceptions specified by 
statute, is not unlawful. 

The Gaming Houses Act of 1854 
enacts that the owner,.or occupier, or 
person having the use of a gaming-house 
who uses it for unlawful gaming may 
on summary conviction be sentenced to 
pay a fine not exceeding £500, or to be 
imprisoned for twelve months. Similar 
penalties may be inflicted on such 
persons as, though not themselves 
taking any part in the management, 
knowingly permit the premises to be 
used for unlawful gaming. Anyone who 
in any manner assists in the conduct of 
premises for such purpose may be 
punished in the same way. 

It is to be noted that for the offence to 
be committed the premises must be 
habitually used for unlawful gaming. 
The use of a private house on a single 
occasion, of course, does not amount to 
habitual use. On the other hand, premises 
may be a gaming-house even though they 
are not exclusively or even mainly used 
for gaming. The use on any premises of 
an automatic machine from which on 
payment prizes may be obtained by pure 
chance, as distinct from skill, would 
render the premises a gaming-house. 
Again, the fact that the persons using 
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the premises are members of a club does 
not prevent that club from becoming a 
gaming-house if the other factors are 
present. 

Special provisions in addition to the 
foregoing apply to premises licensed for 
alcoholic refreshment. It is an offence 
for any licensed publican to permit any 
gaming to take place on licensed prem- 
ises. It will be observed that in the case 
of licensed premises it is not necessary 
that there shall be habitual use. The 
offence may be committed on a single 
isolated occasion. 

Gaming in public places is also for- 
bidden. In this connection, public places 
include all highways and open spaces 
which the public may enter. The essential 
part of this offence is the use of money 
or any instrument of gaming in the 
course of playing any game of chance. 
The offence is committed though the 
play takes place in a vehicle. Railway 
carriages are public places forthis purpose. 

Bets and Betting.—All betting is not 
illegal because in certain places and 
under certain conditions it is made an 
offence by Act of Parliament, nor 
because bets which were enforceable 
as contracts at common law have 
been made by statute unenforceable, 
as void or on. an illegal consideration. 
There is certainly nothing illegal in pay- 
ing or receiving payment of a lost bet; 
it is one thing for the law to refuse to 
assist either party in their folly, if they 
will bet, and quite another thing to 
forbid the loser to keep his word. 

Lost bets are still regarded as debts of 
honour; in other words, all honourable 
men regard the payment of money lost 
on a bet as a duty, and the payment of 
bets is indirectly enforced by the social 
stigma attached to a defaulter, and also 
by certain disqualifications consequent 
on posting. There is nothing illegal in an 
unpaid winner calling to his aid those 
resources, and, if so, there is nothing 
illegal in, his agreement not to do so in 
consideration of the payment of the 
amount lost. Although the law will not 
enforce payment of a bet, it will not 
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restrain the winner from putting in force 
such extra-legal remedies as he may have 
by posting the defaulter or otherwise. 

Betting Commissions.—Just as wager- 
ing agreements are not enforceable 
between the parties who make them, so 
also agents cannot recover in Courts of 
law anything in the nature of a commis- 
sion for services in connection with any 
such agreements. The same applies where 
an agent pays, or promises to pay, bets 
incurred by him on behalf of a principal. 
Even though he has paid a third party 
his winnings on a bet made on behalf of 
his principal, he cannot recover the 
amount from his principal, but, if the 
latter declines to pay, the agent must bear 
the loss himself. On the other hand, if the 
principal wins a bet, the agent must pay 
over to him any money he receives from 
a third party in respect of it. This is so 
because the agent receives the money as 
agent for his principal and as such must 
account to him for it. 

Betting Partnerships.—Betting 
not being in itself a forbidden activity, 
it follows that partnerships for such 
purposes are not illegal. But difficulty 
may arise in enforcing the rights of one 
partner against the other. For instance, 
if one partner pays betting losses from 
money supplied by himself he cannot, 
for the reasons set out above, recover 
at law any contribution from the other 
partner. 

The Betting Act, 1853, tried to suppress 
betting houses by making it an offence 
to keep any office or other place for the 
purpose of “‘betting with persons resort- 
ing thereto.”” But in modern times people 
do not need to “‘resort” to a bookmaker’s 
office. They send their bets by post or by 
telegram or telephone. 

Bookmakers’ Offices.—Another sec- 
tion of the Act prohibits the keeping 
of any office or other place for receiving 
deposits in respect of bets. But when 
a backer gets credit from a bookmaker 
for the amount of his stake until after 
the result of the race on which the 
bets are made, there is no “deposit 
on any bet” and no offence by the book- 
maker in keeping his office. The net 
result is that credit betting is legal and 
cash betting illegal, except on racecourses. 
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Cash betting was driven from the 
betting houses into the streets by the 
Act of 1853, but it was finally prohibited 
there, too, by the Street Betting Act, 1906. 

But cash betting is still legal on race- 
courses, because in 1899 the House of 
Lords in the Kempton Park case held 
that betting for cash in the enclosures 
of a racecourse did not infringe the Act 
of 1853. 

It is an offence to send any advertise- 
ment relating to betting to any person 
under twenty-one years of age. Where 
the letter is addressed to any place of 
education, the sender is, in the absence of 
an explanation by him, presumed to 
know that the addressee is under age. 

Although no one can be forced by law 
to pay a bet he has lost, yet the conduct 
of a defaulting bookmaker, or welsher, 
may be such that it amounts to a crime. 
If a person holds himself out as willing to 
take bets and never intends to pay even 
the deposits if he loses, his acceptance of 
the bets amounts to stealing the money 
he receives and he may be convicted of 
larceny by a trick. (See Larceny by 
Trick under LARCENY.) 

For conviction, evidence of fraudulent 
intention must be clear. Mere failure to 
pay losses is not enough; proof must be 
given that at the time of receiving the 
money he intended in any event to 
decamp. Disappearance before the result 
of the race is known is, of course, very 
strong evidence of this. It may be added 
that even a welsher may not be assaulted 
by his victims. 

Ready-Money Football Betting.—It is 
an offence for anyone to write, print, 
publish or knowingly circulate any 
advertisement or coupon relating to 
ready-money football betting. It should 
be noted that this offence may be 
committed anywhere in the United 
Kingdom, not being confined to public 
places, streets or betting premises. The 
punishment is a fine not exceeding £25 
for the first offence, or £100 for sub- 
sequent offences. 

Racecourse Betting.—A distinction is 
drawn between betting at a racecourse 
and betting elsewhere. Betting away from 
the course is lawful only if it is carried 
on by letter, telegram or telephone. This 
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result is produced by the Betting Act of 
1853, which enacts that no house, office 
or other place may be used for the 
purpose of the owner, occupier or any- 
one using it conducting thereat the 
business of betting with persons resorting 
thereto. If any place is kept for this 
purpose it may be treated as a common 
gaming-house, and the penalties for 
such be inflicted. It will be observed 
that the business must be that of betting 
with persons who actually resort thereto, 
and this means physically attending as 
distinct from mere correspondence. 

The Betting Act of 1853 goes on to 
prohibit the keeping of any place for the 
purpose of any money being received on 
account of a bet on any race, fight, game, 
sport or exercise, in other words, ready- 
money as distinct from credit betting. On 
the other hand, a place may lawfully be 
used for the purpose of paying bets made 
in a lawful manner. 

The Racecourse Betting Act, 1928, 
set up a Racecourse Betting Control 
Board with extensive powers of control. 
The Board consists of a chairman 
appointed by the Home Secretary, and 
members selected by various government 
offices, the National Hunt Committee, 
the Racecourse Association, Ltd., the 
Jockey Club and the Committee of 
Tattersall’s. 

The powers and duties of the Board 
include the approval and grant of certifi- 
cates in respect of race-courses. The 
Board may, as a condition of the grant 
of a certificate, require the management 
of a course to provide a place where 
bookmakers may carry on their business 
and to which the public may resort for 
the purpose of betting. The Act provides 
that the Betting Act, 1853 (which it will 
be remembered forbids ready-money 
betting to be carried on in any “‘place’’) 
shall not apply to any race-course 
approved by the Board on days on which 
horse-races take place. Bookmakers on 
race-courses and dog-tracks must be 
licensed. 

Totalisators.—The 1928 Act recog- 
nizes and legalizes the totalisator under 
certain conditions. The Board has power 
to establish a totalisator fund into which 
must be paid such a percentage of the 
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receipts as the Board may determine. The 
fund is to be used in accordance with 
a scheme prepared by the Board and 
approved by the Home Secretary for 
purposes conducive to the improvement 
of breeds of horses or the sport of horse- 
racing, and for the advancement of 
veterinary science and education. 

It is made an offence punishable by a 
fine not exceeding £50 for a first summary 
conviction to bet with anyone under 
eighteen. 

Totalisators on Dog _ tracks.—The 
Betting and Lotteries Act, 1934, author- 
izes the totalisator on dog-tracks. 
The occupiers or managers of licensed 
dog-tracks must allow bookmakers on to 
the track so long as a totalisator is being 
operated and they must provide some 
space where bookmakers can _ con- 
veniently carry on their bookmaking, 
but they may charge bookmakers for 
admission up to five times the highest 
charge made to the public for the same 
part of the track, but all bookmakers 
must be charged alike in this respect. 

Football Pools. — The multilateral 
betting schemes called football pools 
are schemes of credit betting. The backer 
who posts his football pool entry and 
postal order to his favourite pool is 
sending the cash for the bets he made 
the previous week on matches that have 
already been played, not for the bets on 
the matches in his entry form. 

Though credit betting is not pro- 
hibited, the law is not helpful to either 
of the parties to a betting transaction 
when one of them defaults in payment. 

Lotteries and Competitions.—A lottery 
may be a huge sweepstake financed by 
contributions amounting to hundreds of 
thousands of pounds and collected from 
all portions of the globe; or it may be a 
simple raffle held at a parochial sale of 
work involving but a few shillings. What- 
ever the form may be, if one character- 
istic is present it is a lottery. That 
characteristic is the distribution of a 
prize or prizes by chance in return for 
the amount paid for the ticket. Lotteries 
in this country are illegal except those 
permitted by the Betting and Lotteries 
Act, 1934. (See Permitted Lotteries, 
below.) It is a punishable offence to 
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organize a public lottery, or to advertise 
a scheme for one, or to sell tickets or 
chances for one. Further, search warrants 
may be issued authorizing the police to 
search any premises where it is reason- 
ably suspected that a lottery is being 
conducted. Lotteries organized in foreign 
countries or in other parts of the British 
Empire, even though lawful where they 
are organized, are unlawful in England. 

The object of the organizers does not 
affect the illegal nature of lotteries. 
Though they may not be run for private 
profit, and though a large share of the 
contributions is devoted to charitable 
purposes, they are nevertheless illegal. 

What is a lottery?—-For any scheme to 
be a lottery there must, of course, be 
contributions by the purchase of a 
ticket or other means from the persons 
taking part. A mere distribution entirely 
gratis of prizes by some charitable person 
does not constitute a lottery, even though 
he arrives at the identity of the prize 
winners by lot or chance. But the mere 
fact that some only of those taking part 
receive free tickets or make no contribu- 
tion does not render a scheme not a 
lottery, provided contributions are re- 
ceived from others. 

The distribution by lot of cash or 
other prizes amongst purchasers of some 
article as part of a scheme to advertise 
it may well constitute a lottery. 

In order to decide in each particular 
case whether a scheme is lawful or not 
it is necessary to examine it as a whole. 
Once it is clear that persons may be 
actuated, even in part, to purchase the 
article by the hope of gaining thereby a 
chance of winning a prize, the scheme 
takes on the nature of a lottery. 

A word is necessary as to the question 
of distribution by chance—an essential 
ingredient of a lottery, it will be remem- 
bered. If distribution is based upon skill, 
as in the case of newspaper and other 
competitions, whereby competitors sub- 
mit solutions involving the exercise of 
skill or judgment, there is no lottery. 
This is so even though there is a con- 
siderable element of luck involved in 
addition to the skill. In general, it may be 
said that wherever there is any substantial 
element of skill required, a scheme is 
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not a lottery but a lawful competition. 

Permitted Lotteries.—Entertainments 
such as church bazaars, sales of work, 
fétes, charity entertainments, etc. may 
run lotteries in connection with the 
entertainments provided that the whole 
of the proceeds of the entertainment and 
lottery after deduction of expenses, 
including printing lottery tickets and not 
more than £10 for prizes, must be 
devoted to purposes other than private 
gain. There must be no money prizes. 
All tickets must be sold, lottery con- 
ducted and result declared on the premi- 
ses and in the course of the entertainment 
and the lottery must not be the only or 
main inducement to people to attend 
the entertainment. 

Private lotteries may be run by 
societies, clubs, institutions and similar 
bodies and their branches or affiliated 
bodies (which are each to be regarded 
as separate organizations for this pur- 
pose). Such lotteries must be strictly 
confined to the society or club. The 
whole proceeds of such lotteries must be 
devoted to prizes or the purposes of the 
society. No advertising is permitted 
except a notice on the society’s premises 
or where members work or on the 
tickets. The price of every ticket must 
be the same and stated on the ticket. 
The names and addresses of all pro- 
moters (this in the case of a committee 
means each member of the committee 
supporting the lottery) must appear on 
the ticket and a statement that sale is 
restricted to certain persons and that no 
prize shall be delivered to anyone other 
than the person to whom the winning 
ticket was sold. Tickets may not be given 
away but must be sold for the full price, 
which cannot be returned. Tickets may 
not be sent by post. 

Gaming Contracts. —In 1845 the 
Gaming Act of that year laid down that 
all contracts by way of gaming and 
wagering should be void. 

Probably the best definition of such 
contracts was supplied by Mr. Justice 
Hawkins in a case tried in 1892. He 
said: ““A wagering contract is one by 
which two persons, professing to hold 
opposite views touching the issue of a 
future uncertain event, mutually agree 
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that, dependent upon the determination 
of that event, one shall win from the 
other, and that other shall pay or hand 
over to him, a sum of money or other 
stake.” “It is essential to a wagering 
contract that each party may under it 
either win or lose, whether he will win or 
lose being dependent on the issue of the 
event, and therefore remaining uncertain 
until that issue is known. If either of the 
parties may win but cannot lose, or may 
lose but cannot win, it is not a wagering 
contract.” 

Whilst no action can be brought to 
enforce any wagering contract, never- 
theless once a bet or other wager has 
been paid it cannot be recovered again. 
This, however, is subject to a qualifica- 
tion in the case of money paid as deposits 
on bets for certain sporting events if 
paid at premises used for the purpose of 
betting with persons resorting thereto. 
This qualification is provided by the 
Betting Act 1853, section 5 of which 
enacts: ‘““Any money or valuable thing 
received ...as a deposit on any bet, or 
as, or for the consideration for any such 
assurance, undertaking, promise, oragree- 
ment... shall be deemed to have been 
received to, or for the use of the person 
from whom the same was received, and 
such money or valuable thing, or the 
value thereof, may be recovered accord- 
ingly, with full costs of suit, in any Court 
of competent jurisdiction.” 

Where the parties to a wager hand 
their bets to a stakeholder to abide the 
result of the event, the winner cannot 
sue the stakeholder for anything more 
than his own stake. Either party may 
recover his own stake by action even 
after the event, e.g. the race, has taken 
place. On the other hand, if the stake- 
holder in fact hands to the winner the 
loser’s stake, the latter has no redress un- 
less he revoked the stakeholder’s auth- 
ority before the money was paid over. 

Should the stakeholder be himself a 
party to the wager the person depositing 
the stake with him can in law revoke 
his authority at any time up to the 
moment when the stakeholder, if the 
winner, appropriates it to himself. 
Usually this moment not unnaturally 
turns out to be that of the notification 

cae | 


GAMBLING 


of the result of the race or other event 
in question. In such a case, however, the 
right to appropriate covers only money 
lodged and not anything given by way 
of security only. 

The law declines to assist not merely 
the winners of bets but also those who 
lend money for betting. No one who 
lends money knowing that it is to be 
used for betting can recover even the 
principal by action. This rule is strictly 
applied, so that where counters are 
borrowed for betting the redemption of 
them for cash cannot afterwards be en- 
forced. It is interesting to note that an 
action can be maintained in the English 
Courts for the return of money lent in 
France for the purpose of betting. The 
reason for this is that the statutes 
directed against betting and gambling in 
England do not apply to France. 

While money lent for betting cannot be 
recovered no such rule applies to money 
lent to pay betting liabilities already 
incurred. The distinction is sometimes a 
fine one, but if the money is lent for 
gaming at the time and at the place at 
which the play is in progress, it cannot 
in any circumstances be recovered. 

The law does not assume, in the 
absence of evidence, that all loans to 
persons engaged in betting are for the 
purpose of betting. Thus money lent to 
a bookmaker can be recovered unless 
there is evidence that it must have been 
lent for betting. This is so because 
a bookmaker, of necessity, may require 
money for purposes other than betting. 

Cheques.—The law governing cheques 
and securities given in respect of betting 
transactions is very complicated. In gen- 
eral it may be said that no security given 
upon any wager or bet is enforceable 
between the actual parties to the wager 
or bet. But in certain circumstances a 
third party who has purchased a cheque 
given in respect of a wager can enforce 
payment of it against the person who 
issued it. 

Whether or not this can be done depends 
on the nature of the wager for which it 
was originally given. If it was given in 
payment of losses incurred in the playing 
of any of the games or pastimes enumerat- 
ed in a statute passed in the reign of 
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Queen Anne, even a person who in 
complete ignorance of its origin has 
purchased it cannot sue upon it. It is 
otherwise if it was given for other forms 
of wagering. It is of interest to note that 
the modern sport of greyhound racing 
is covered by the Statute of Anne. 

GAMBLING (SCOTS LAW).—The 
Courts in Scotland will not enforce a 
wagering or gaming contract. Scots law 
.ooks on such an agreement, not as some- 
thing which is void or illegal, but as a 
sponsio ludicra, a promise not deserving 
its serious attention. A new promise 
to pay a gambling debt in considera- 
tion of a promise by the other party, 
for example, not to report the defaulter 
to the committee of Tattersall’s to have 
him ‘‘warned off the Turf,’ is not an 
enforceable agreement in Scots law. 

A person employed to make bets is not 
himself gambling and he may recover 
payments made on behalf of his principal. 
Provided the parties admit the result 
of a race, a stakeholder will be com- 
pelled by the Courts to pay the winner. 

Cheques and promissory notes given 
in payment of lost bets are not enforce- 
able except by an indorsee who has 
given value for them in good faith. 

The Betting Act, 1874, applied the 
Act of 1853 to Scotland. But betting on 
credit by post with bookmakers at 
their offices is quite legal, as is also cash 
betting on racecourses. The Racecourse 
Betting Act, 1928, and the Betting and 
Lotteries Act, 1934, which have been 
dealt with earlier apply also to Scotland. 

GAME.—Certain wild animals and 
birds which are used for food and for 
sporting purposes are classified as game, 
and a series of laws, known as the Game 
Laws, apply to them. 

Game includes hares, pheasants, part- 
ridges, grouse, heath or moor game, 
black game and bustards. 

Certain other animals and birds, such 
as woodcock, snipe, quail and rabbits, 
count as game in certain provisions 
applying to poaching (q.v.), but as a 
general rule game comprises only the 
animals and birds mentioned above. 

Close Times and Seasons.—lIt is illegal 
to kill or take any game either by 
shooting or snaring, or in any other way, 
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on Sunday or Christmas Day, and this 
applies to snares that are set on Saturday 
and left out over Sunday. 

It is also illegal to kill or take any 
particular species of game during the 
close season in each year, or for game 
dealers (q.v.) to sell or have in their pos- 
session game more than ten days after 
the first day of the close season, or for 
other persons to buy or sell game more 
than ten days, or have game in their 
possession more than forty days, after 
the first day of the close season, except 
for the purposes of breeding. 

The close seasons for game are: 
Grouse, 10 December to 12 August. 
Black Game, 10 December to 20 August. 
Partridges, 1 February to 1 September. 
Pheasants, 1 February to 1 October. 
Bustards, 1 March to 1 September. 

In addition to this there are close 
seasons for many wild birds (q.v.). There 
is no close season for hares, although 
between the months of March and July 
inclusive it is illegal to expose hares for 
sale unless they have been imported. 
There is no close season for rabbits 
except on moorlands and unenclosed 
lands in certain circumstances. 

The penalty for contravening these 
provisions is a fine not exceeding £1 for 
every head of game killed or taken. 

In addition to these close days and 
seasons an occupier is not permitted to 
shoot rabbits or hares at night time, 
though they may be taken by snares. 

It is also forbidden to put down 
poison for game, though poison may be 
used for the purpose of killing ground 
vermin. (See CRUELTY TO ANIMALS.) 

No game may be killed or taken by 
any person who does not possess a game 
licence (q.v.), with the exception of 
farmers who are entitled to shoot rabbits 
and hares upon their lands as outlined 
below. (See ANIMALS.) 

Sporting Rights.—The right to kill 
game over land is generally called 
shooting or sporting rights, and is a 
valuable property in the land which 
can be disposed of by the owner. A 
landowner may let the sporting rights 
on his land to a shooting tenant, in 
which case all the rights of shooting 
game pass to the shooting tenant, who 
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may enforce them by an action in the 
civil Courts, or by prosecution in the 
criminal Courts. If a landowner leases 
land to a tenant without making any 
mention of the sporting rights, the tenant 
becomes the tenant of the sporting rights 
as well, but a landowner may let land 
while reserving the sporting rights for 
himself, or may let the land to one 
tenant and the sporting rights to another 
tenant. In such a case, the tenant of the 
land is not entitled to kill or take the 
game on the land except to the extent 
mentioned under Rights of Farmers; 
and he can be sued or prosecuted for 
breaking the law in this respect, as can a 
landowner who lets the shooting rights 
of land in his own occupation to a 
shooting tenant. 

Rights of Farmers.—Every tenant or 
owner of land who is in actual occupa- 
tion of the land is entitled to take and kill 
rabbits and hares (ground game) on the 
land, whether he has the shooting rights 
or not, and no agreement, even if he 
enters into it himself, can take away this 
right from him. He cannot, however, 
use a firearm at night; nor can he use 
poison at any time of day or night, or 
set any spring traps except in rabbit- 
holes, ic. not above ground. The 


occupier himself can exercise this right,- 


and he can authorize in writing members 
of his household or persons in his 
service, or those employed for reward 
by him for the purpose. This right applies 
to ordinary persons in occupation of land 
as well as farmers. Only one other person 
besides the occupier may be authorized 
to kill the ground game with firearms. 
No game licence is required for shooting 
hares in pursuance of this right. 

In addition to this, a farmer or tenant 
of an agricultural holding who does not 
also possess, sporting rights is entitled to 
be paid compensation by his landlord for 
any damage done to his land or crops by 
deer, pheasants, partridges, grouse or 
black game, provided that the damage is 
greater than 1/- per acre over the area 
on which the damage is done. The 
amount of compensation if not settled by 
agreement must be settled by arbitration, 
and the landlord is entitled to recover the 
amount of the compensation he is 
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obliged to pay from the shooting tenant 
in those cases where the landlord has not 
himself retained the shooting rights. 

The only exceptions to this right of 

compensation are where the tenant has 
the shooting rights himself, or has let 
them to someone else, or where the 
rent of the holding has been specially 
fixed to allow for damage done by game. 
(See ANIMAL; GAME LICENCES; GUN 
LICENCE; POACHING; WILD BiRDs.) 
GAME LICENCES.—No person, ex- 
cept in the cases mentioned below, is 
entitled to take or kill game (q.v.), or 
woodcock, snipe, quail, rabbits or deer, 
either with a firearm, or any sort of 
machine, net, snare, trap or dog, unless 
he is in possession of a game licence 
current for the time at which he kills or 
takes the game. The exceptions are: 

1. Woodcock and snipe may be taken 
with nets or springes in Great 
Britain without a game licence. 

2. Rabbits and hares may be taken 
and killed without a game licence 
by the occupier of the land or by 
anyone authorized by him. As a 
general rule, anyone shooting rab- 
bits or hares does so by permission 
of the occupier of the land and so 
does not need a game licence, 
though a gun licence (q.v.):may be 
required. 

3. Hares may be coursed by grey- 
hounds or hunted by beagles or 
other hounds without a game 
licence. 

4. Deer may be hunted or, enclosed 
in a park, may be killed without a 
licence. 

5. Members of the Royal Family and 
their servants need no licence, and 
gamekeepers and servants of other 
persons may assist their masters in 
the taking or killing of game 
without themselves possessing a 
game licence, but they must only 
assist and must not themselves 
shoot the game. 

Cost of Licences.—Game licences may 


‘be obtained at any post office and are 


current from the date of their issue until 
31 October or 5 April in each year. 

A licence taken out after 31 July and 
before 1 November to expire on 31 July 
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of the following year costs £3, or £2 for 
a gamekeeper. 

A licence taken out after 31 July to 
expire on 31 October of the same year 
costs £2. 

A licence taken out after 31 October to 
expire on 31 July the following year 
costs £2. 

A gamekeeper’s licence does not 
permit the gamekeeper to kill or take 
game except on the land on which his 
employer has the right to do so. 

Game licences available for 14 days 
are issued at £1. 

A list of holders of game licences is 
published by the local authority cither in 
the local newspaper or exhibited publicly 
in the post offices or on the church doors. 

Penalties.—Any person who takes or 
kills game without a licence is subject to 
a penalty not exceeding £20, and any 
person who is asked to produce his game 
licence by the owner or occupier or 
gamekeeper of the land on which he is 
taking or killing game, and refuses 
either to do so or to give his name and 
address, is also liable to a penalty not 
exceeding £20. 

Persons who deal in game must take 
out a licence to deal in game (q.v.). (See 
GAME; GUN LICENCE; POACHING.) 

GAMING HOUSE.—It is an offence 
for anyone who is the owner or occupier 
of any premises to use, Or knowingly 
permit others to use, them for the 


business of unlawful gaming. (See GAM- 


BLING.) 

GAOL DELIVERY.—This is one of 
the commissions issued to Judges of 
Assize. It requires them to deliver and 
try all persons who are in prison in the 
counties they are visiting. (See AssIzE; 
OYER AND TERMINER.) 

GARNISHEE PROCEEDINGS.— 
Where a creditor has obtained a judg- 
ment against his debtor ordering the 
debtor to pay money, and the creditor 
knows that the debtor is entitled to some 
payment from a third person, he may 
take proceedings known as garnishee 
proceedings to enforce payment of the 
debt by the third party to him, the 
creditor, instead of to the judgment 
debtor. 

GAS.—By the Gas Act, 1948, a Gas 
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Council and Area Gas Boards were to be 
constituted and, not earlier than 1 April, 
1949, the assets and liabilities of gas 
undertakers were to be vested in the 
Area Gas Boards. 

The supply of gas. has usually been 
undertaken by a local authority author- 
ized to do so by a private Act of Parlia- 
ment. The law as applied to these 
statutory companies has been as follows: 

When a company was authorized by 
Parliament it was given express powers to 
lay pipes in the streets, and to break up 
streets and bridges for the purpose of 
laying the pipes. Even if such express 
power was omitted from the special Act, 
it was implied where a general power was 
given to light the streets within the area 
of the undertaking. If a company desired 
to break up a street it had to give at least 
three days’ notice of its intention to do 
so to the local authority, unless the 
breaking open was necessitated by an 
emergency, such as a leak. 

The Gas Meter.—If a gas company 
required a consumer to do so, he had to 
use a meter to measure the amount of 
gas which he consumed, such meter to 
be supplied by the company. It could hire 
the meter to him or sell it to him, and if it 
was hired the company had to keep it in 
proper order at its expense, but if it was 
sold to the consumer he had to keep it in 
order at his own expense. 

Every meter used for the measure- 
ment of gas supplied must be examined 
and tested, and, if found to be correct, it 
must be stamped. The testing and stamp- 
ing is done by an official of the local 
authority, and once a meter has been 
stamped it becomes a legal meter. 

A meter which is found upon testing 
to register more than two per cent. off the 
true standard in favour of the seller of 
gas, or more than three per cent. in 
favour of the consumer, must not be 
stamped. Any person who uses an 
unstamped meter, or who alters or 
tampers with a stamped one so as to 
make it register incorrectly, is liable to 
a penalty of five pounds. 

A “slot-meter” is called a prepayment 
meter because the consumer has to 
insert his penny or his shilling into the 
meter before he receives any gas, and 
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XY . 
therefore pays in advance for his supply. 
Usually the gas authority retains the key 
of the coin box in its possession, and if 
the money is stolen from the box without 
any negligence of the consumer, the 
authority cannot recover the sum from 
him. The register of a meter is prima 
facie evidence of the quantity of gas 
consumed, and it therefore shows how 
much the authority may charge. The 
latter sends an official to read the meter 
at regular intervals, and the bill is 
worked out from the number of cubic 
feet of gas consumed. Gas authority 
officials must be permitted to read 
meters and inspect the gas fittings at all 
reasonable times during the day. 

If a dispute arises between a consumer 
and a supplier respecting the correctness 
of a meter, the meter may be tested by 
two meter-inspectors of neighbouring 
districts, and if they come to an unani- 
mous decision, then that decision is to be 
regarded as final. 

The Unpaid Gas Bill.—If a consumer 
does not pay the bill for the gas he has 
received, the gas authority has several 
remedies against him.It may cut off his 
supply after giving him notice of its 
intention to do so, or it may apply to a 
justice of the peace for authorization to 
distrain upon his goods to an amount 
sufficient to satisfy its charges. It may 
proceed in a Court of summary juris- 
diction to recover the sum as a penalty, 
or it may sue for the money in the County 
Court or the High Court according to the 
amount due. 

The gas authority may require a con- 
sumer to enter into a contract with it to 
take a certain minimum quantity of 
gas within a specified limit of time, and 
it may also require him to give it security 
for the payment of its charges. 

If it has already supplied him with gas 
for some time, it may still demand a 
security as a condition of the continuance 
of his supply; and if he fails to give such 
security it may cut off his supply until 
he complies with its demand. 

A consumer who is leaving his 
premises must give the gas authority 
notice of his intended departure, other- 
wise he will be liable for the amount 
which becomes due the next time the 
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meter is read. If, however, another 
tenant comes in, he will be liable only for 
the amount due at the time when the 
new tenant asked for a supply. An 
incoming tenant is not required to pay 
any gas bill left unpaid by the outgoing 
tenant before he receives a supply, 
unless he has expressly agreed with the 
outgoing tenant that he will pay it. 
Nuisance from Gas.—Gas companies 
were not usually exempted by the special 
Act creating them from an action for 
nuisance caused during the construction 
of their works, or during the manu- 
facturing of the gas, and therefore they 
had to take precautions to see that their 
business was carried on without damag- 
ing neighbouring property. A heavy 
penalty of two hundred pounds was 
incurred by a gas company which 
allowed a stream to become fouled by 
washings from the making of their gas. 
It had to take immediate steps to stop 
any escape from its mains when such 
was reported to it, and it was liable for 
any injuries sustained in an explosion 
where such explosion was caused by the 
negligence of the company’s servants. 
(See LocaL AUTHORITY; NEGLIGENCE.) 
GENERAL EXEMPTION ORDER. 
—This is an order which allows the 
holder of an on-licence to keep open 
outside the permitted hours, if he can 
shew the local authorities that it would 
accommodate a number of persons 
attending a market or following some 
particular trade in the vicinity. Public 
houses in the neighbourhood of Covent 
Garden open in the early morning 
under such an order. (See PERMITTED 
Hours; SPECIAL EXEMPTION ORDER.) 
GENERAL MEDICAL COUNCIL.— 
The General Medical Council is the body 
entrusted with the control of medical 
education and of the registration of 
medical practitioners throughout the 
United Kingdom. It consists of the 
following persons: five persons nomi- 
nated from time to time by the Crown, 
three for England, one for Scotland and 
one for Northern Ireland; one person 
selected by each of the twenty-seven 
Medical Societies and Universities; five 
persons elected from time to time by 
registered medical practitioners resident 
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in England, one by those resident in 
Scotland and one by those resident in 
Northern Ireland. 

All members must be themselves 
registered medical practitioners. They 
are elected for a period of five years and 
they may be re-elected. The President is 
elected by the Council itself for a period 
not exceeding five years. 

Disciplinary Powers.—The Registrar 
of the General Medical Council publishes 
annually a Medical Register containing 
the names and addresses of all persons 
appearing in the General Register on 
January the first of each year. The fact 
that a person’s name appears in this 
register is prima facie evidence that he is 
a registered medical practitioner, that is, 
unless it is disproved. 

The General Medical Council has 
power to exercise disciplinary control 
over registered medical practitioners for 
professional misconduct or “infamous 
conduct in a professional respect,” and 
may direct the registrar to erase from the 
register the name of any practitioner 
who, after proper enquiry, has been 
found guilty. There is a similar power 
where any practitioner has been con- 
victed of any felony or misdemeanour in 
England or Ireland or of any crime or 
offence in Scotland. The council is the 
sole judge of these matters, and so long 
as it has come to its decision fairly, and 
has not offended against the rules of 
natural justice, there is no method by 
which its decision may be attacked or 
reviewed. When a practitioner has been 
removed from the register it is always 
open to him to apply to have his name 
restored at a later time. (See Docror.) 

GENERAL MEETING.—A company 
must hold a General Meeting once in 
every calendar year and not more than 
15 months after the previous meeting. 
At the general meeting the accounts of 
the company must be laid before the 
shareholders together with the reports 
of the Directors and Auditors. 

GIFT.—A gift takes place when any 
property is transferred from one person 
to another gratuitously. A gift should be 
distinguished from a mere promise or 
contract to give. Such a contract, being 
gratuitous—i.e. without consideration— 
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would not be binding in law, unless made 
by deed (i.e. by a document under seal) 
so that if A promises verbally, or in 
writing, to give B £100, he cannot be 
compelled to do so. Where, however, the 
property is actually transferred, the 
transaction is a gift and binding, so that 
if A gives B £100 he cannot claim it back. 

Gifts of Goods or Money.—To com- 
plete the gift, the possession of the 
articles must be handed by the donor 
(i.e. the giver) to the donee (i.e. the 
person to whom the gift is made). When 
this transfer of possession. is made 
there is said to be actual delivery and 
little difficulty can arise in such cases. It 
is not necessary in all cases, however, 
that the donee should receive the goods 
himself or that the donor should have 
them in his physical possession at the 
time of the gift. The donor, for example, 
may send them to the warehouse to be 
stored in the name of the donee. If the 
goods are under lock and key there will 
be an actual delivery of the possession 
of them by the handing over of the key 
Where goods are in the hands of a third 
party who holds them on behalf of the 
donor, e.g. a warehouseman, the posses- 
sion of them may be transferred, without 
the goods being moved in any way, by 
the donor and donee and the third party 
agreeing that in future the goods shall be 
held on behalf of the donee. 

Gift of Choses in Action.—In order to 
complete the gift, all steps must be taken 
necessary at law to transfer the property 
from the donor to the donee. Thus, if 
shares are given a transfer must be 
executed. If a man draws a cheque in 
favour of another on his own bank, the 
gift is not complete until the cheque has 
been presented and the money drawn 
out, so that if the donor repents of his 
generosity and stops the cheque the 
donee cannot recover. If, however, a 
bill of exchange or cheque drawn by 
one person in favour of another for 
value is transferred by the person in 
whose favour it is drawn, either by 
delivery (if it is payable to bearer) or by 
delivery and endorsement (if it is payable 
to order), to some other person even 
without consideration, that other persou 
may sue the acceptor of the bill or the 
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drawer of the cheque, but not the trans- 
feror. Thus, if A draws a cheque in 
favour of ““B or order’ for value and 
gives it to B, who in his turn endorses it 
to C as a gift and delivers it to C, C may 
sue A but not B on the cheque. 

Gift of Land.—A gift of land is not 
complete until it has been conveyed from 
one person to another by the proper 
deeds and the deed has been delivered. 

Declaration of Trust.—In some cases 
a transaction not valid as a gift, because 
the property has not been transferred, 
may be valid as a declaration of trust. 
Where the property is land the declara- 
tion must be proved by writing signed by 
the donor before it can be enforced 
against him; but if the property is 
personal property, i.e. goods, it will be 
enough to prove that the donor used 
words indicating that he intended to hold 
the property on trust for the donee. 

When Gifts may be set aside.—In 
certain cases gifts may be set aside on 
the ground that the person who gave the 
property did not act of his own free will, 
but was under the undue influence of the 
donee. In some cases. it may be pre- 
sumed, from the very relationship of the 
parties, that the gift was made by undue 
influence, and it will then be set aside 
unless the donee can prove that no 
improper influence was used. This 
arises in cases of gifts to a trustee by a 
beneficiary, to a solicitor from a client, 
to a doctor from a patient or to the vicar 
of the parish from a parishioner. In 
other cases undue influence must not be 
presumed but must be proved. 

When a man gives away property and 
later becomes bankrupt, the transaction 
may be avoided either as a fraudulent 
conveyance (q.v.) or as a voluntary 
settlement (q.v.). 

Gifts to avoid Death Duties.—Persons 
who wish to avoid the payment of death 
duty on their estate used formerly to give 
away their property in their lifetime to 
the persons they wished to benefit in- 
stead of leaving it by will. It is still 
possible to do this, but if the person 
making the gift dies before the lapse of 
five years from the date of the gift, death 
duties must still be paid on the property. 

A gift may be either inter vivos, that is, 
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made and intended to operate when both 
donor and donee are alive, or it may be 
by will, that is, intended to operate only 
after the death of the donor, or, thirdly, 
it may be a donatio mortis causa, that is, 
made when the donor is ill and in 
anticipation of death. (See DonaTio 
Mortis CAUSA.) 

A Promise to Give.—This must in all 
cases be made by a document under seal, - 
i.e. a deed, for it will not otherwise be 
enforceable, as there is no consideration 
for the promise. (See CONSIDERATION; 
DEATH Duties; DONATIO MortTIs CAUSA; 
FRAUDULENT CONVEYANCE; MARRIAGE 
SETTLEMENT; UNDUE INFLUENCE; VOLUN- 
TARY SETTLEMENT.) 

GIFT (SCOTS LAW).—In Scots law 
a mere promise to make a gift is enforce- 
able notwithstanding that nothing is to 
be received in return. Such a promise, 
however, can be proved only by writ or 
oath. (See Contract [Scots Law].) 

GLEBE.—The land which is actually 
retained for the support of an ecclesiasti- 
cal living is called glebeland. The rents 
and profits of glebeland are normally 
paid to the incumbent of the living. 

GOLD.—Where found in a natural 
state in the British Isles gold belongs to 
the Crown as it is a Royal metal. If the 
ore is mixed with another metal, this is 
not so, although the Crown has a right 
to purchase it at the market rate. 

GOOD BEHAVIOUR.—Persons who 
disturb the public peace or who have 
been convicted of any crime can be 
required to find sureties for their good 


' behaviour. If the person required to 


find the sureties cannot find them, he 
can be committed to prison. 
GOODWILL.—The goodwill of a 
business has been defined as being the 
probability that the ‘“‘old customers will 
return to the old place.” It may be a very 
valuable asset and its value will depend 
on the reputation and connection of the 
firm. In some businesses goodwill is 
personal, that is, arises solely from the 
reputation of the person carrying on the 
business. This is usually the case with the 
business of a doctor or of a solicitor. In - 
other cases the goodwill is attached to 
some particular place, such as a grocer’s 
shop in a good position in a busy street. 
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When a business is sold, the property 
which really passes includes not only the 
stock in trade and any debts that may be 
due to the business, but also the goodwill, 
and this may be the most valuable asset 
of all. Where the goodwill is of a personal 
kind it will tend to be less valuable, for 
once the person through whose skill the 
goodwill has been created has left the 
business, the probability that the old 
customers will return is much less than 
where the goodwill attaches to the 
premises which can be taken over by the 
purchaser of the business. 

Protection of Purchaser.—When the 
goodwill of a business is sold, the pur- 
chaser should see that he obtains an 
undertaking from the seller that the 
seller will not set up in competition, for 
unless this undertaking is given, there is 
nothing to prevent the seller from setting 
up in opposition even next door to the 
premises where the old business is being 
carried on. The purchaser is not, how- 
ever, entitled to impose on the seller 
any conditions as to competition which 
restrict his right to trade as he wishes 
more than is necessary to enable the 
purchaser to get the benefit of the 
goodwill which he has bought. What is 
reasonable in the circumstances will 
depend on the nature and extent of the 
business which is being sold. In the case 
of a small local business it is usually 
enough if the seller undertakes not to 
carry on any business in competition 
within a certain area around the old 
business premises. (See RESTRAINT OF 
TRADE.) 

Where there is no express provision 
the seller, as has been stated, may 
compete with the purchaser, but he 
must not use the old firm name or state 
that he is carrying on the old business. 
Further, he must not canvass the cus- 
tomers of the old business or ask them 
to deal with him, but if they come of 
their own free will he is not prevented 
from serving them. The seller must not 
use any name which amounts to a 
representation that he is carrying on the 
old business. 

When a man becomes bankrupt and 
his business is sold by his trustee in 
bankruptcy, the situation is somewhat 
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different, for he is not prevented from 
soliciting his old customers and starting 
business in competition since he cannot 
be compelled to enter into any under- 
taking restricting him from carrying on 
the same business. It follows that the 
goodwill of a business bought from the 
trustee of a bankrupt is less valuable 
than the goodwill of other businesses. 

Goodwill of a Tenant.—Until recently 
it was frequently a great hardship that a 
tenant should build up in his premises 
—such as a draper’s shop—a valuable 
goodwill, and then find that when his 
lease expired he was unable to have it 
renewed and lost entirely the value of 
the goodwill he had built up. It is now 
law that any tenant is entitled at the 
end of the tenancy to claim from the 
landlord compensation for goodwill, if 
he proves that by reason of the carrying 
on by him, or by his predecessors in 
title at the premises, of a trade or business 
for not less than 5 years, goodwill has 
become attached to the premises, which 
would therefore be let at a higher rent 
than they would have realized without it. 

The seller of the goodwill, if he takes 
as part of the price a share in the profits, 
on the bankruptcy or insolvency of the 
buyer is a deferred creditor. 

When, on the transfer of the goodwill 
of a business, the general book-debts are 
assigned, the transaction does not require 
to be registered. (See ASSIGNMENT; LAND- 
LORD AND TENANT; PARTNERSHIP.) 

GRAND JURY.—Grand juries have 
now been abolished in England. Their 
function was to present at Assizes and 
Quarter Sessions persons they thought 
should be tried before a judge and a 
petty jury. Of recent years they lost 
their value because their functions were 
really discharged by the Magistrates, and 
a Magistrate’s Court now in nearly every 
case decides whether or not a person 
shall be tried. 

GRAVEYARD.—See Buriat and 
CEMETERIES. 

GRAY?’S INN.—One of the four Inns 
of Court in London. The original site 
was in the de Grey family, but the 
freehold was purchased by the benchers 
of Gray’s Inn in 1733. 

Among many famous members who 
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played an a ae part in the life of 
the Inn were Francis Bacon and Lord 
Birkenhead. 

GRETNA GREEN MARRIAGE.— 
This was the name applied to a marriage 
taking place in Gretna Green, just inside 
the Scottish Border. The marriage was 
governed by the rules of Scots law (see 
MarriAGE [Scots LAw]) and it was not 
therefore necessary that the consent of 
the parents should be obtained if one 
of the parties was under 21 years of age, 
as is the case in England. The marriage 
was not celebrated in a church, but 
was what was known in Scotland as an 
‘irregular’? marriage constituted by a 
solemn statement of the two parties of 
their intention to marry at that time. 
Irregular marriage by declaration was 
rendered invalid by the Marriage (Scot- 
land) Act, 1939. 

GROUND ANNUAL (SCOTS LAW). 
—A ground annual is a sum of money 
payable annually for all time in respect of 
a particular piece of ground. It is payable 
by the owner of the ground for the time 
being, and is created usually by a deed 
known as a contract~of ground annual. 
Ground annuals usually arise when the 
owner of a piece of land desires to sell his 
land (as distinct from sub-feuing it) in 
return for a perpetual annual payment 
rather than one lump sum. The buyer 
in that case becomes vassal in place of 
the seller, just as in the ordinary case ofa 
sale for a lump sum, and so becomes 
liable for the original feu-duty as well as 
for the newly created ground annual. 
All subsequent purchasers of the land 
are likewise liable. 

Prior to 1874 prohibitions against sub- 
feuing were commonly in force, particu- 
larly in Royal Burghs, so that an owner 
of land could not dispose of it for a fixed 
annual return by means of a sub-feu. 
The difficulty was overcome in such cases 
by selling the land in return for a ground 
annual. This often occurred where the 
land was being sold to a builder for 
building development purposes and then 
conditions were frequently inserted as to 
the kinds of buildings that were to be 
erected and so forth, similar to the con- 
ditions often found in feu contracts. 
But it should be kept in mind that a feu- 
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duty and a ground annual are quite 
different in law. (See FEU AND Feu-DUTY 
[Scots Law].) 

GROUND RENT.—When = vacant 
land is being developed for building, the 
usual practice is for the owner of the 
land to grant a lease of it to a person, 
usually a builder, who undertakes to 
erect buildings on the land and to pay a 
rent. Tbis rent is known as ground rent 
and is usually small in amount. 

The lease is for a long term of years, 
e.g. 99 years, and at the end of the 
lease the land with the buildings on it 
will belong to the person who let it, or 
to the persons to whom he has trans- 
ferred his title. (See LANDLORD AND 
TENANT.) 

GUARANTEE.—When one person A 
undertakes to pay some money to, or 
do some act for, B, and another person C 
agrees with B that if A does not pay the 
money or do the act, he (C) will do so, 
the contract between A and C is called a 
contract of guarantee. It is technically 
described as a promise to answer for the 
“debt, default or miscarriage’ of 
another. It should be noticed that it is 
essential to a contract of guarantee that 
there should be some other person who 
is primarily liable to do the act and whose 
performance of it is being guaranteed. 

Thus, if A and B go into a shop and 
A tells B to select some goods and 
informs the shopkeeper that he (A) will 
pay for them, this is not a guarantee 
by A, for B is never liable to pay for the 
goods and A is undertaking a liability 
of his own, and is not guaranteeing a 
liability of B. If, however, B orders the 
goods for himself and, the shopkeeper 
being unwilling to supply them to him 
without payment, A then says: “‘Let him 
have the goods; if he does not pay you, 
I will,” this is a guarantee by A that B 
will pay for the goods; for there are two 
contracts, one by B to pay for the goods, 
and another by A to pay for them if B 
does not. In such a case the shopkeeper 
is called the creditor, B the principal 
debtor and A the guarantor or surety. 

Any contract of guarantee must be 
evidenced in writing before it can be 
enforced by action, that is, there must 
be some written memorandum of the 
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terms signed by the parties to be made 
liable. The contract may not be made 
in writing. It will be enough if at the 
time when action is brought there is in 
existence some written memorandum 
signed by the party being sued, even 
though the memorandum was not written 
out until after the time when the contract 
was made. The memorandum need not 
contain the consideration. Consideration 
is necessary to a guarantee but usually 
will be provided by the promise of the 
creditor to sell the goods to the debtor 
or grant him a loan in return for the 
guarantee of the surety. 

Liability of Surety.—The surety will 
only be liable if the principal makes 
default, and he will then be liable in 
accordance with the term of the contract. 
it is not necessary for the creditor to 
sue the debtor, or even to call on him 
to pay the debt before he proceeds 
against the surety, nor if there are several 
sureties, each bound jointly, can one of 
them refuse to pay because the others 
are not sued also. He must pay the full 
amount to the creditor and recover the 
excess from the other sureties. The exact 


liability of the surety will depend on the 
‘terms of the contract. 


Rights of Surety.—The creditor must 
give the surety all information which he 
possesses as to the debtor, and if he 
fraudulently fails to do so or conceals 
any information, the surety will not be 
liable but will be entitled to avoid the 
contract. 

When the surety pays the amount of 
the debt he is entitled to have assigned 
to him any judgment which the creditor 
has against the debtor in respect of the 
debt, or any security given by the debtor 
to the creditor, e.g. shares transferred. 
When the debt has become due, the 
surety, before he is himself asked to 
pay, can require the creditor to call on 
the principal debtor to pay off the debt. 
Were this not the case, the creditor 
might not press the debtor to pay but 
might delay. The result might be that, 
when he ultimately took steps to recover 
the money, the debtor might be unable 
to pay although he might have been 
able to pay had he been required to 
do so when the money was first due. 
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The creditor can, of course, sue the 
surety for the debt instead of the debtor, 
but the surety can then call on the 
debtor to indemnify him. In either case 
delay is avoided. If the surety himself is 
sued by the creditor he may rely on 
any set off which the debtor possesses 
against the creditor, and when he has 
paid he is entitled to all relief and rights 
of action which the creditor has against 
the debtor. 

As against the debtor the surety has 
also certain rights. As soon as the debt 
is due and before payment has been 
even demanded he may compel the 
debtor to pay off the debt to the creditor. 
If the surety has paid the debt, he is 
entitled to be indemnified by the debtor. 

If there are several persons all of whom 
have become sureties of the debtor 
(called co-sureties), any one who has 
paid more than his share is entitled to 
call on the others to repay him the 
excess. If, however, one surety is in- 
solvent he is not taken into account in 
calculating the proper share of each 
surety, but the total debt due is divided 
among the solvent sureties. This is called 
the right of contribution. 

How the Surety may be discharged.— 
The surety will of course be discharged 
from liability if the principal debtor pays 
the debt. He will also generally be dis- 
charged if the creditor alters the terms 
of his contract with the principal debtor. 
Thus, where A guaranteed the repayment 
of a loan made by B to C, and where C 
later obtained further advances of money 
and entered into a new obligation te 
repay the money originally lent and the 
new advances by executing a deed, A 
was held to be discharged from liability. 
C’s obligation to repay had been altered. 
It does not matter whether or not the 
alteration is prejudicial to the surety. 

Where the creditor agrees by a binding 
contract to give the debtor further time 
the surety is also released if made without 
his consent, whether or not he be 
prejudiced. Notice that this must be by 
a binding contract, i.e. a contract with 
consideration, and mere omission on the 
part of the creditor to press the debtor 
for payment would not be enough. The 
creditor may avoid releasing the surety 
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if he expressly provides in his contract 
with the debtor that his rights against 
the surety are “‘reserved.”’ Thus, if A is 
surety for £100 lent by B to C repayable 
in 3 months, and if after 1 month has 
elapsed B agrees with C for proper 
consideration to extend the period of 
repayment, A will be released from 
liability unless B expressly states in the 


contract, under which he extends the 
period, that he reserves his rights 
against A. 


Any discharge or release of the debtor 
by the creditor will release the surety, 
as also will the doing of any act which 
by implication releases the debtor from 
his liability. The same applies to a 
guarantee of rent due under a lease. If 
the lessor forfeits the lease, the guarantor 
is released. 

If the creditor gives up to the debtor 
any security held by him he will release 
the surety even though he receives some 
other security in exchange. The same 
will apply if he discharges from liability 
any co-sureties, for then the other 
sureties, if they remained liable, would 
have their share of the total liability 
increased. 

Where a guarantee is a continuing 
one it can be revoked as to future 
transactions by notice given of the 
revocation or by notice of the death of 
the surety. Bankruptcy of the debtor will 
not release the surety although, by the 
discharge of the debtor in bankruptcy, 
he is himself released from liability. 

Bank Guarantees.—Although these 
rules apply in cases where there is no 
special provision to the contrary, it is 
almost invariably the practice, when a 
guarantee is given to a bank, for special 
provisions to be inserted which deprive 
the surety of. much of the protection 
given by these rules. Thus he may be 
bound liable as principal debtor and not 
merely as surety just as if the money had 
been paid to him; and it is usually also 
provided that the bank may make such 
arrangements as they please with the 
principal debtor without releasing the 
surety. 

The word “guarantee” is frequently 
used in an entirely different sense, as 
when the seller of goods ‘“‘guarantees” 
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that his goods are of a certain quality. 
When used in this sense the word means 
no more than a “promise” or ‘“‘warranty”’ 
and this use is not recognized as having 
any special meaning in law. 

GUARANTEE INSURANCE.—Some 
insurance companies are prepared to 
guarantee the fulfilment by employees of 
their duties to their employers, and in 
particular that they will not make default 
in paying over to their employers money 
which comes into their hands in the 
course of their employment. This insur- 
ance is also known as fidelity insurance. 

GUARDIANSHIP.—Guardians of 
children are of many various kinds, and 
may be appointed for various purposes, 
e.g. a guardian ‘‘ad litem”’ is a guardian 
appointed to act for a child in any action 
brought against the child; his duties 
relate only to the litigation and cease 
as soon as the action is concluded. 

Again, for the purposes of the Children 
and Young Persons Act, 1933, guardian 
means any person who has for the time 
being the charge of, or control over, the 
child or young person (see CHILDREN). 
But generally a guardian means the 
guardian of the child’s person (who also 
has incidental duties in relation to the 
child’s property). 

If a surviving father or mother objects 
to acting jointly with a guardian so 
appointed, such guardian cannot act. 
But in such a case the guardian may 
apply to the Court and the Court may 
order that the parent shall be the sole 
guardian, or that they shall act jointly, 
or that the guardian shall be the sole 
guardian. Any one of these orders may 
also be made when the guardian con- 
siders that the surviving parent is unfit 
to have the custody of the child. When a 
guardian is in this way appointed sole 
guardian, the Court may also order the 
surviving parent to pay a weekly sum 
for the maintenance of the child. 

By s. 50 of the Children Act, 1948 
(which by s. 1 deals with the duty of 
local authorities to assume the care of 
orphans, deserted children, etc.), where 
an infant has no parent, no guardian of 
the person and no other person having 
parental rights with respect to him, the 
Court, on the application of any person, 
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may appoint the applicant to be the 
guardian of the infant. 

Where guardians cannot agree regard- 
ing any question relating to the welfare 
of the infant, any of them may apply to 
the Court to settle the dispute. Guardians 
may be removed by the Court, whether 
they were appointed by the Court or by a 
parent, and new guardians may be 
appointed in their place. The Court in 
which these powers are vested is either 
the Chancery Division of the High 
Court, or the County Court of the 
district in which resides the person 
against whom the order is sought to be 
obtained, or the Magistrate’s Court. But 
the latter Court may not deal with any 
case except applications to vary or dis- 
charge orders relating to a child who 
has attained sixteen years of age. Nor 
may it, in any case, deal with orders 
relating to trust properties or award 
sums exceeding £1 weekly payable for the 
maintenance of the child. Guardians may 
also be appointed by the Chancery 
Division of the High Court in other 
cases (e.g. when there has never been a 
previous guardian), but this is usually 
done only when there is property at 
stake. Such guardians may be appointed 
either for the property or for the person 
of the child, or tor both. 

A guardian has the custody and con- 
trol of his ward, and may put the child 
in the custody of other persons, e.g. a 
schoolmaster. He must see that the child 
is maintained and’ educated in a way 
suitable to its rank and according to its 
religious persuasion, having the greatest 
regard to its parents’ wishes in all 
respects. In questions of religion, the 
wishes of the father exclusively must be 
considered, and, if he expressed no wish, 
the child must be brought up in the same 
religion as its father, unless it would be 
of an irreligious or immoral tendency. 

The guardian’s consent is required to 
the marriage of his ward, and the guard- 
ian should endeavour to prevent any 
unsuitable match; if necessary, he may 
call in the assistance of the Court. But a 
marriage contracted without the guard- 
jan’s consent is valid, although failure 
to get consent may deprive the couple 
of any rights to the ward’s property. 
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The guardian is under no obligation 
to spend his own money on the child, 
but must, when necessary, use the income 
belonging to the child (if any). He may 
never use the child’s capital unless 
authorized by deed or will, or by the 
Court. A guardian appointed by will 
may receive all the ward’s income, and 
may manage the ward’s personal estate 
by investing, selling investments, etc. 
But as he is to be regarded as trustee, 
he must take the greatest care never to 
benefit from his rights of management, 
and any profit he makes will belong to 
the child. He must exercise the diligence 
of a trustee in the performance of his 
duties, or he will be guilty of breach of 
trust and liable to make good to the 
child all the damage he has done to the 
property. A guardian is not entitled to 
remuneration unless expressly authorized. 
His duties cease when the child attains 
twenty-one or the time for which he was 
appointed expires.(See BASTARDY; CHILD ; 
FATHER; Loco PARENTIS; MOTHER.) 

GUILTY BUT INSANE.—Strictly 
speaking, insanity is no defence to a 
charge of crime. It is, however, open to 
the jury to find that the prisoner, when 
he or she committed the crime, was 
insane at the time of so doing. The 
actual form of such a verdict is “Guilty 
but insane.”’ The jury, however, may not 
find such a verdict unless the insanity is 
of a kind sufficient to come within certain 
well defined rules. These rules were laid 
down by the judges in 1843, and the 
main one was: ‘‘Every man is presumed 
sane until the contrary is proved...to 
establish a defence on the ground of 
insanity it must be proved that at the 
time of the committing of the act the 
party accused was labouring under such 
a defect of reason from disease of the 
mind as not to know the nature or 
quality of the act he was doing, or if he 
did know it, that he did not know he 
was doing wrong.” 

In recent years attempts have been 
made to extend verdicts of insanity to 
cases of so-called “‘irresistible impulse.” 
These have always failed. It has been not 
inaptly said that an irresistible impulse 
is only really an impulse that is not 
resisted; in other words, would the 
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prisoner have managed to resist the 
impulse had a policeman been standing 
at his shoulder at the time of committing 
the crime? 

Prisoners who have been found “‘Guilty 
but insane” are not sentenced to any 
punishment, but are ordered to be de- 
tained in Broadmoor Institution. The 
period they remain in such confinement 
depends on the progress or otherwise of 
their mental condition. 

GUN LICENCES.—No person, under 
penalty of £10, may use or carry a gun 


ABEAS CORPUS.—The writ of 
habeas corpus is a writ directed 
by a judge of the High Court to 

any individual ordering the production 
of the body of any person, whom the 
Court has reason to believe is imprisoned 
or confined by such individual, in order 
that the Court may enquire into the 
legality of such imprisonment or con- 
finement. No person, of whatever rank 
or office, may refuse obedience to the 
writ without rendering himself liable to 
imprisonment for contempt of Court until 
such time as he shall have “purged his 
contempt,” i.e. obeyed the writ and 
undergone whatever other penalty the 
Court may see fit to impose. The process 
is, moreover, available to relieve any 
person who is entitled to the King’s 
protection, and therefore will protect 
aliens present resident in England, Wales, 
Northern Ireland, the Channel Islands, 
the Isle of Man or Berwick-upon-Tweed. 
The writ may be obtained even by a 
wife against her husband if he forcibly 
detains her. A judge must hear on the 
merits an application for habeas corpus, 
although a similar application has been 
refused by another judge. The applicant 
has the right to go from Court to Court. 
(See PREROGATIVE WRITS AND ORDERS.) 

HABITUAL DRUNKARD.—A per- 
son who, not being amenable to any 
jurisdiction in lunacy because of habitual 
intemperate drinking of intoxicating 
liquor or the habitual taking or using, 
except upon medical advice, of opium 
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outside his own house and garden unless 
he holds a gun licence (ten shillings) or a 
licence to kill game (see GAme). But the 
occupier of lands may use a gun without 
a licence for killing vermin (but not 
rabbits) or scaring birds; and if he has 
a game or gun licence he may direct 
other persons to do the same even 
though they /are themselves unlicensed. 
Air-guns and pistols require gun licences. 
Firearms certificates are required for all 
firearms (5/-; renewal fee of 2/6, every 
third year). (See FIrReARMS; GAME.) 


or other dangerous drugs within the 
meaning of the Dangerous Drugs Acts, 
1920-23, is dangerous to himself and 
others, or incapable of managing himself 
and his affairs. If a person is convicted 
on indictment of an offence and the 
Court holds that, upon the evidence, the 
offence was committed under the influ- 
ence of drink, he may be sentenced to a 
maximum period of three years’ deten- 
tion in an inebriates’ reformatory. Before 
this can be done, either the offender 
must admit that he is an habitual 
drunkard or the jury must find him to 
be so. The spouse of an habitual drunk- 
ard may obtain a magistrate’s order of 
separation and an order for maintenance. 

A local authority may grant to an 
applicant a licence to keep a retreat for 
inebriates, but the licence must not be 
granted for a longer period than two 
years. Any habitual drunkard who wishes 
to be admitted into a retreat may apply 
in writing to the licensee of the retreat 
stating how long he undertakes to remain 
there. This application must be accom- 
panied by a statutory declaration made 
by two persons that the applicant is an 
habitual drunkard. The applicant’s own 
Signature must be attested by a justice 
of the peace, who must satisfy himself 
that the applicant fully understands what 
is the effect of his application. 

If any person who is detained in an 
inebriates’ reformatory has property 
more than sufficient to maintain his 
family, an application may be made to 


HACKNEY CARRIAGES 


a County Court Judge for an order 
directing that the cost of keeping the 
inebriate be paid out of his property. 

HACKNEY CARRIAGES.— Whereas 
previous licensing Acts applied indis- 
criminately to omnibuses (or stage car- 
riages) and hackney carriages, the Road 
Traffic Acts deal with public service 
vehicles—stage carriages, express car- 
riages (both of which require road serv- 
ice licences), and contract carriages 
carrying passengers for hire under con- 
tract for the use of the vehicle as a whole 
for an agreed rate or sum. The definition 
of a public service vehicle in these Acts 
excludes a contract carriage constructed 
to carry less than eight passengers and 
if a motor hackney carriage takes 
passengers at separate fares, unless 
certain specified conditions are satisfied, 
it ceases to be a contract carriage. The 
Road Traffic Acts apply to public 
service vehicles only, and make no 
changes in law regarding hackney car- 
riages, for which therefore one must 
look to the old Hackney Carriage Acts 
and the regulations made thereunder. 
These Acts provide for the registration 
of all cabs, and for the licensing of their 
proprietors and of the persons employed 
to drive them; and they empower local 
authorities in the Provinces and the 
Secretary of State for Home Affairs in 
London to make regulations on details. 

Proprietor’s Taxi Licence.—Any 
person who wishes to put a hackney 
carriage upon the road within the Metro- 
politan Police Area and the City of 
London must first apply to the Metro- 
politan Police Commissioner or, outside 
this area and the City, to the local licens- 
ing authority (the county or borough 
council) for a proprietor’s licence. 

How application is made.—When an 
application for a proprietor’s licence is 
made the applicant must produce to the 
Police Commissioner the revenue licence 
for the cab. This licence is obtained 
like any other vehicle licence; for all 
mechanically propelled cabs the price is 
£10 if the vehicle is to seat not more 
than 4 persons, and £12 if it is to seat 
more than 4 and less than 8 persons. 

How a Taxi Must be Constructed.— 
Before a proprietor’s licence for a cab 
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can be obtained the cab itself must first 
be inspected and passed by the Inspector 
of Public Carriages (whose office is at 
109, Lambeth Rd., S.W.), who will give 
his certificate only if it complies with the 
detailed regulations of the Police Com- 
missioner. The proprietor must then 
cause certain plates and notices to be 
placed in certain positions on the cab. 

Every motor cab must be fitted with a 
taximeter, and the contract of hiring does 
not commence until this is set in motion 
(as to extras, however, see below). After 
dark the meter must be clearly illumin- 
ated by a lamp. It is sealed by the police 
after being set to record the fares then 
in force under the warrant of the Home 
Secretary, and it is an offence to interfere 
with it. If any change is made in the 
schedule of fares the driver is entitled 
to charge the new fare and that alone, 
but he is bound to display a notice of 
the change in his cab until the meter can 
be altered. 

Drivers. —Before any man can lawfully 
drive a hackney carriage he must first 
take out a special driver’s licence at a 
cost of 1/- to 3/-. This is issued by the 
Police Commissioner to suitable appli- 
cants of not less than 21 years. 

The licence itself must be handed to the 
proprietor of the cab to keep, unless the 
driver is an owner driver, but a copy 
must be carried by the driver himself, 
who must also wear on his breast the 
metal ticket which is issued at the same 
time and bears the same number. He is 
bound to let any person read what is 
written on this ticket. If summoned to 
appear before a magistrate, the driver 
must take his copy of his licence with 
him. The licence can be revoked by a 
Police Commissioner or a magistrate. 

Offences by Taxi Drivers.—It is an 
offence for any driver to be drunk, to 
allow any person not authorized by the 
proprietor to drive, to allow any person 
upon the driving seat, to make an 
offensive gesture, to cause an obstruction 
by loitering, to refuse to drive at a. 
reasonable speed, to deceive any person 
about the fare of the journey or to take 
more than the proper fare. 

Lost Property.—At the end of every 
hiring the driver of a cab must make a 
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search to see if anything has been left 
behind. If he finds anything which is not 
claimed he must take it within twenty- 
four hours to a police station. The owner 
of the property should apply to the 
police, but he is entitled to get it back 
only on payment to the driver of a 
reasonable sum for his time and trouble. 
It should, however, be noted that if no 
claim is made within three months the 
property may be sold and a share of the 
proceeds given to the driver. 

Driver Cannot Refuse a Fare or 
Luggage.—Hackney carriages may law- 
fully ply for hire on Sundays, and are 
subject to the same regulations as on 
other days. In the Metropolitan Police 
District and the City of London, the 
driver of such a carriage is not entitled 
to refuse to carry any person who 
tequests him to do so unless his cab is 
already hired; but he cannot be required 
to drive more than six miles or for more 
than one hour. He must not allow more 
than the authorized number ot passen- 
gers to enter his cab; but he cannot 
refuse to carry up-to this number, 
though he may charge extra for carrying 
more than two. He must carry a reason- 
able amount of luggage free but may 
charge for anything carried outside. 

Extras.—Such extra charges must be 
paid even though they are not entered on 
the meter. The proper remuneration is 
the fare shewn upon the taximeter which 
has to be fitted to all motor cabs, and 
the extras set out above the hire do not 
officially begin until the meter is set. 
These meters usually register both time 
and distance, but, if they do not do so, 
a hiring is presumed to be by distance 
only unless the driver is asked to wait 
for more than fifteen minutes. 

A driver is never entitled to ask for 
more than his legal fare and an agree- 
ment by a passenger to pay more is void 
and cannot be enforced. If paid, any 
excess can be recovered in a Police 
Court; the driver would also be liable 
to a forty-shilling fine. On the other 
hand, an agreement to pay less than the 
lawful fare is good, as is an agreement 
to drive an indefinite distance at the 

«will of the driver for a fixed fare. 
On his part, a passenger must pay the 
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proper fare, including any extras (even 
though not recorded on the taximeter). It 
is an offence to hire a cab with the 
knowledge that one cannot pay for it, or 
fraudulently to avoid payment in any 
other way. If by inadvertence a passenger 
is unable to pay, he must give the driver 
his true name and address under penalty 
of a forty-shilling fine. 

Disputes.—Any Police Court magis- 
trate has authority to settle all disputes 
between drivers and their fares; in 
addition, he has power to order the 
passenger to compensate the driver for 
his time and the journey to the Court 
if he decides that the passenger was in 
the wrong. (See CARRIERS.) 

HALL MARKS.—Hall marks are the 
marks on gold and silver which indicate 
that the metal is of the requisite standard 
of purity, and which also state the date 
and place where it was tested. Gold and 
silver domestic plate, watch cases and 
gold wedding rings of 22 carats must be 
tested and hall marked in this way. 
Gold and silver watch chains need not 
be stamped. Assay offices exist, where the 
metal may be tested and the hall mark 
stamped on, at London, Birmingham, 
Chester, Sheffield, Glasgow, Edinburgh 
and Dublin. 

Gold and silver are very soft metals 
and for practical use always require to 
be mixed with an alloy. Gold plate may 
be either 9, 14, 18 or 22 carat; 12 and 15 
carat were formerly used instead of 14 
carat. Carat is not a weight but denotes 
the quality. Pure gold is 24 carat; 22 carat 
means that the metal is a mixture of gold 
and some alloy in the proportion of 
22 parts gold to 2 parts alloy; 9 carat 
indicates a mixture 9 parts pure gold to 
15 parts alloy. There are two standards 
for silver, known as sterling and Brit- 
annia. Sterling silver is 11 oz. 2 dwt. 
fine silver to the pound troy (12 ounces 
one pound; 20 pennyweights [dwt.] one 
ounce), that is 11 oz. 2 dwt. silver to 
18 dwt. alloy or ‘925 pure silver. 
Britannia silver is 11 oz. 10 dwt. pure 
silver to 10 dwt. alloy or ‘959 pure silver. 
From 1697 to 1720 Britannia silver was 
the only standard allowed, but silver of 
this kind is now rarely found, as it is 
rather too soft for practical purposes. 
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It is a serious criminal offence to 
counterfeit any of these marks, or to 
erase or obliterate them. When plate is 
imported it must be marked on entry 
into this country and if it is not up to 
the proper standard it will not be allowed 
into the country. This does not apply to 
plate brought in for private use and not 
for sale, but such plate must be marked 
and tested if sold at any time. 

HANDWRITING.—It is frequently 
important to prove in whose hand- 
writing certain documents are. Thus in 
cases of forgery the fact that the hand- 
writing of the forged document is that 
of the prisoner is of the first importance. 
Handwriting can be {proved in several 
ways. Anyone who is acquainted with 
the prisoner’s handwriting, through 
having seen him write or through having 
corresponded with him, can, after ex- 
amining the disputed handwriting, 
testify as to his opinion as whether or 
not they are the same. Again, experts in 
handwriting can be called to give their 
opinion on the similarity or otherwise 
between the disputed handwriting and 
any writing proved by other means to 
have been written by the prisoner. The 
jury may themselves compare disputed 
handwriting with other writing proved 
to be that of the prisoner, and decide. 

The value of experts in handwriting 
lies, perhaps, not so much in their 
opinions, but in the assistance they give 
the tribunal in indicating points of 
similarity. To this end, handwriting 
experts usually make photographic en- 
largements of the specimens of hand- 
writing which are to be produced at a 
trial, and use them for pointing out the 
characteristics that are thus shewn. 

HAWKERS.—A hawker is a person 
who travels with a horse or other beast of 
burden, and goes from place to place or 
house to house exposing goods for sale, 
or any person who travels to places other 
than where he resides by any means of 
locomotion and there exposes goods for 
sale in any shop, stall or other hired 
place. Hawkers must take out annual 
excise licences (£2) and, under pain of 
fine or imprisonment, must produce a 
current licence upon demand. 

Exemptions: (i) Commercial travel- 
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lers; (ii) the original maker of the goods 
hawked and his children, or servants 
residing in the same house as himself; 
(iii) sellers of victuals and coal; (iv) 
sellers in public and legally established 
markets or fairs. 

The licence is first granted only on the 
production of a certificate of good 
character from a local superintendent, in- 
spector of police, justice of the peace or 
clergyman or minister of the place where 
he resides and of two householders of 
the place. A hawker must have the 
words “licensed hawker” on each of his 
vehicles, shops, boxes or handbills. (See 
PEDLARS.) 

HEARSAY is “a statement oral or 
written, made otherwise than by a 
witness in giving evidence; and a state- 
ment contained or recorded in any book, 
document or record whatever, proof of 
which is not admitted on other grounds.” 
(See EviDENCE.) 

HEIR.—Heir really means the person 
who was before 1925 entitled to succeed 
to the real property (land, except leases) 
of a man who had died without making 
a will. The person entitled to land under 
a will is not an heir but a devisee; the 
person entitled to property other than 
land is a legatee. 

For old law of inheritance see DESCENT. 
For new law see INTESTACY. 

HEIR (SCOTS LAW).—A man’s heir 
is strictly the person who is entitled to 
succeed to his heritable property on his 
death, in the event of his dying without 
leaving a will. The heir is thus distin- 
guished from the next-of-kin, who is the 
person entitled to succeed to the move- 
able property of another on intestacy. 
(See INTEsTACY [ScoTs LAw].) 

HEIRLOOMS.—An heirloom is an 
article which is so closely connected with 
a family’s estate in land that it is treated 
as part of that estate, e.g. Crown jewels. 
Before 1925 this meant that it descended 
on the death of the owner to his heir 
along with his land; and not, as did the 
rest of his property, to the next of kin. 
They could be suld but not disposed of 
by will. Wild deer parks or letters patent 
ennobling a family are probably heir- 
looms. In modern times heirlooms in 
this strictly legal sense are quite rare. 
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There is, however, another class of 
article to which the word ‘‘heirloom’’ is 
frequently applied. These are articles of 
personal property such as plate, jewels, 
pictures, armour, furniture, etc., which 
have been settled in such a way that 
they pass to whoever is the owner for 
the time being of the family estate. Like 
the settled land itself, they cannot be 
disposed of by such an owner for his 
own benefit; but he has certain powers 
to sell them for the benefit of the family. 
If the leave of the Chancery Division of 
the High Court can be obtained, heir- 
looms may be sold; the purchase price 
must be invested in new heirlooms or 
treated as capital under the settlement. 

HEREDITAMENT.—Hereditament 
signifies something whichis “‘inhegitable;” 
something, that is, which could on death 
descend to the owner’s heirs. It is only 
used in connection with the ownership 
of, or rights in, land. 

The different kinds of interest or right 
in land which are inheritable, and are 
therefore properly described as heredita- 
ments, may be divided into corporeal and 
incorporeal hereditaments. A corporeal 
hereditament is one which entitles the 
owner of it to take exclusive possession 
of the land; an incorporeal hereditament 
is either one which does not yet entitle 
the owner of it to take exclusive posses- 
sion but may do so in the future (i.e. a 
future interest or remainder); or it is a 
right over land which can never entitle 
the owner to take exclusive possession of 
the land (i.e. advowsons, rent-charges 
and easements). 

HERIOT.— Under the system of land 


holding known as copyhold (q.v.), ex- 


amples of which used to be found 
scattered all over England, the possessor 
of the land was deemed to be the tenant 
of the lord of the manor. 

The system was very old, and numer- 
ous antiquated customs survived; 
amongst them was the right of the lord 
to claim the best live beast or piece of 
moveable property, e.g. goods, belonging 
to the tenant on the latter’s death, and 
sometimes also on any alienation of the 
land. The animal or property seized was 
called a heriot. Originally it was a pay- 
ment made by the heir to the lord of 
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the manor in return for being allowed 
to succeed to the land. 

In 1926 copyhold tenure was abolished; 
but the lord’s right to claim a heriot was 
preserved until 1935. He could then, 
however, only claim the value in money 
of the heriot. On 31 December, 1935, 
the right ceased altogether, but until 
1941 the tenant was liable to be called 
upon to pay compensation to the lord 
of the manor and this date was post- 
poned owing to the war. ; 

HERITABLE PROPERTY (SCOTS 
LAW).—AIl property in Scots law is 
divided into heritable and moveable. 
Although heritable corresponds to a 
large extent to land and to real property 
in English law, it originally meant all 
property which passed to the “‘heir”’ of a 
person on his death, instead of to his 
executors, who represent his next-of-kin. 
Moveable property always passes to the 
executors for the next-of-kin of a person 
upon death, and originally included all 
property which could be “‘moved,” such 
as goods. (See MovEABLEs [Scots LAw].) 

The distinction between heritable and 
moveable is still of chief importance in 
the law of intestate succession, i.e. the 
rules which state who are the persons 
entitled to the property of someone who 
has died without leaving a will, because 
heritable and moveable property go to 
different persons. 

Heritable property includes not only 
land but also buildings and fixtures 
attached to land or buildings, as well as 
all rights connected with land, such as 
leases and servitudes (i.e. rights over 
land such as a right to light). When 
money ‘is borrowed on the security of 
land, e.g. by a bond and disposition in 
security, then a heritable security is 
created. The rights both of the creditor 
to the money and of the debtor to the 
land when the debt was paid off were 
originally heritable in succession, that is, 
passed to the heir and not to the next-of- 
kin; now by statute a creditor’s rights 
pass to his executors for his next-of-kin. 

Heritable securities still remain herit- 
able, however, for the purpose of claims 
for legal rights (see LEGAL Ricuts) from 
the creditor’s estate. That is to say, for 
example, that the amount of the loan is 
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available for meeting claims by the 
creditor’s widow for terce but not for her 
claim for jus relictae or the children’s 
claim for legitim, both of which latter 
rights are payable only from moveable 
estate. So far as the debtor is concerned 
the property still remains heritable, and 
so after his death the obligation to pay 
must be discharged in the first place by 
his heir, that is, out of the deceased 
debtor’s heritable property and not his 
moveable property. (See ExECUTORS 
[Scots Law]; IntEestacy [Scots LAaw].) 

HIGH BAILIFF.—This is an officer 
appointed for the purpose of serving 
summonses and orders and executing 
warrants in the County Court. (See 
BAILIFF.) 

HIGH COURT OF JUSTICE.—The 
High Court of Justice is the name given 
to that part of the Supreme Court of 
Judicature which does not comprise the 
Court of Appeal. It is the proper Court 
in which all actions in England and 
Wales may be commenced, and no 
action is too large and none too small to 
be heard by it, though in the case of 
certain small actions the High Court of 
Justice has the power of remitting the 
actions to the appropriate County Court 
to be heard. 

In addition to this, which is its 
original jurisdiction, the High Court of 
Justice has certain appellate jurisdiction 
which it exercises when sitting as 
Divisional Courts (q.v.). 

The Courts of the High Court of 
Justice are housed in the permanent 
buildings of the Royal Courts of Justice, 
Strand, London, but in addition to 
sitting in London, certain of the judges 
of the High Court of Justice travel from 
county to county holding Assize Courts 
in the various towns of England and 
Wales, and these Assize Courts are part 
of the High Court of Justice, and have 
the same powers within certain terri- 
torial limits as the High Court of Justice 
when sitting in London. 

The High Court of Justice is divided 
into three divisions for the purposes of 
convenience. These divisions are known 
as the King’s Bench Division, the 
Chancery Division and the Probate, 
Divorce and Admiralty Division, and 
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the various types of legal actions are 
divided between them. 

In the same buildings as the Court 
Rooms in the Royal Courts of Justice, 
Strand, London, is the Central Office of 
the High Court of Justice, from which 
writs of summons, by means of which 
actions in the High Court are usually 
started, and all the other necessary 
summonses, notices, etc., may be obtained 
and where the clerical and other business 
of the Courts is conducted. 

There exist offices known as district 
registries in most assize towns, where 
similar business is done in respect of 
actions to be heard at Assizes. District 
Registrars are in charge of these offices. 

The officers of the High Court consist 
of the puisne judges, known as Mr., 
and addressed as “My 
Lord,” and Masters who deal with inter- 
locutory business of the Court, i.e. the 
proceedings that take place between the 
commencement of the action and its 
hearing before a judge with or without 
a jury. In the Probate, Divorce and 
Admiralty Division, the place of the 
Master is taken by a Registrar, as it is in 
the District Registries in the provincial 
towns. (See ACTION; CHANCERY DivI- 
SION; CouRT; HiGH COURT PROCEDURE; 
KiNGc’s BENCH DIVISION; PROBATE, 
Divorce AND ADMIRALTY DIVISION; 
SUPREME COURT OF JUDICATURE.) 

HIGH COURT PROCEDURE.—The 
various stages through which an action 
passes in the High Court of Justice are of 
a highly technical nature. There is no 
procedure comparable to that of a 
County Court where a litigant may 
obtain service of the necessary docu- 
ments upon his opponent by the Court 
Bailiff; and in general the assistance that 
an amateur litigant can obtain in the 
County Court is not available in the 
High Court. For this reason, therefore, 
no one should attempt,to start or to 
conduct an action in the High Court 
without professional advice and assist- 
ance throughout, and this assistance in 
cases of extreme poverty may be obtained 
free of charge through the agency of 
Poor Persons’ Committees which ad- 
minister the Poor Persons’ Procedure 
(q.v.). (See AcTION; APPEAL IN HIGH 
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Court; Costs IN HIGH CourRT; Dis- 
COVERY; EXECUTION; HIGH CouURT OF 
JusTicE; INTERROGATORIES; JUDGMENT 
IN HicH CourRT; PARTIES; PAYMENT INTO 
Court; PAYMENT OUT OF COURT; 
PLEADINGS; SUMMONS; TRANSFER OF 
AcTION; WRIT OF SUMMONS.) 

HIGH COURT (SCOTS LAW).— 
See JusticIARY, HiGH Court oF (Scots 
Law). 

HIGH TREASON.—The law of high 
treason is mainly that set out in a statute 
passed in the reign of Edward III, 
namely, the Treason Act, 1351. The main 
provisions are: “When a man doth 
compass or imagine the death of our 
Lord the King or of our Lady his Queen 
or of their eldest son and heir; or if a 
man do violate the King’s companion, 
or the King’s eldest daughter un- 
married, or the wife of the King’s eldest 
son and heir; or if a man do levy war 
against our Lord the King in his 
realm, or be adherent to the King’s 
enemies in his realm, giving to them aid 
and comfort in the reaim, or elsewhere, 
and thereof be... attainted by open deed 
by the people of their condition,” he 
shall be guilty of high treason. The 
exact meaning of this statute has often 
raised questions in the Courts. 

High treason is punishable with death. 
It is usually not tried in the ordinary 
Criminal Courts but before a specially 
convened tribunal of three judges and a 
jury. When so tried it is called a trial “‘at 
bar.” In cases of high treason the 
prisoner is entitled to the services of 
two counsel to conduct his defence. 

HIGHWAYS.—At common law a 
highway is a way, whether a road or 
path, over which all members of the 
public have the right to pass and repass 
whether on business or for pleasure. All 
ways which are open to the public are 
highways, even though they may only be 
used subject to restrictions, so long as 
those restrictions apply to the public 
generally, e.g. a footpath open to the 
public generally is a highway even 
though it cannot be used as a carriage- 
way. Thus a highway may be a carriage 
and cartway, a horseway, a driftway, i.e. 
a way for driving cattle, or a footpath. 
Further, a way may still be a highway 
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even though it is a cul-de-sac, i.e. it need 
not be a thoroughfare. 

Creation of Highways.—Public rights 
of way may be created by “‘dedication”’ 
or by statute. At common law where 
land is dedicated, i.e. “given” to the use 
of the public for the purposes of passage, 
it becomes a highway when the public 
has accepted it for such purposes. There 
must be an intention to dedicate on the 
part of the landowner, which may be 
expressed in words or writing, or may 
be deduced by a jury from his conduct 
and from all the circumstances of the 
case, e.g. repair of the way at the public 
expense is strong evidence of dedication. 
The landowner must have the power to 
dedicate, ic. he must have absolute 
control and in general be owner of the 
land and not a tenant. 

Thus, a lessee cannot dedicate without 
the consent of the owner. Acceptance 
by the public of the dedication is to be 
inferred from evidence of use by the 
public. Such use must be open, Le. 
known to the landowner and not secret, 
and “as of right,” ic. not exercised 
merely by some licence or permission 
granted by the landowner, which he can 
withdraw at his pleasure. Further, such 
use must not have been obstructed by the 
landowner, e.g. by closing the way for 
one day in the year, and must have been 
indulged in for a substantial time. By the 
Rights of Way Act, 1932 (which came 
into force on 1 January, 1934), where a 
way has been enjoyed by the public for 20 
years, it is presumed to have been dedi- 
cated as a highway, unless there is 
sufficient contrary evidence, or unless at 
any time during the 20 years there was 
some person in possession of the land 
who did not have the power to dedicate. 
Where it has been enjoyed for 40 years, it 
is presumed to have been dedicated to the 
public unless the contrary is shewn. A 
notice stating that the path or road is 
private, displayed by the landowner and 
visible to those using the land, will 
indicate that there was no intention to 
dedicate, and if the notice is torn down 
the landowner can give written notice to 
the local authority. 

Public highways may also be created 
by statute, e.g. the Minister of Transport 
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may, with the approval of the Treasury, 
construct any new road that may be 
required. Local highway authorities also 
may construct new roads. 

Highway Rights.—The public has the 
right to pass and repass on the highway 
and to use it for purposes reasonably 
incidental to the right of passage, e.g. 
resting, waiting for buses, etc. The 
public, however, bas no right to remain 
on the highway for other purposes, so 
that, for example, if a person uses the 
highway to watch trials of race horses 
taking place on adjoining private land, 
or to annoy and molest the owner of 
adjoining land, he will be guilty of 
trespass and may be removed by force. 

Since the public has only a right of 
passage, the person dedicating retains at 
common law his ownership of the soil 
of the highway. The owner of adjoining 
land is, in the absence of contrary 
evidence, presumed to own the soil of 
the highway up to the middle. He can, 
therefore, take out the minerals below 
the surface of the highway; he owns trees, 
etc., growing along the road; he can sue 
in trespass any person who uses the road 
otherwise than for passage or who 
wrongfully places any obstruction there- 
on. He must not, however, exercise his 
rights so as to interfere with the rights of 
the public, e.g. by breaking up the road 
to lay pipes. County roads, however, 
their materials, drains, etc., are now 
vested in the county councils or, where 
claimed, in the urban district councils, 
so that highway authorities now have 
control over so much of the actuai soil 
beneath the surface and the air above as 
may be necessary for their purposes. 

Highway Authorities.—Highways are 
controlled in part by a central authority 
and in part by local authorities. The 
central authority for highways, streets 
and bridges is the Minister of Transport 
and to him have been transferred nearly 
all the powers and duties of government 
departments in regard to highways. 
Certain powers in regard to highways are 
retained by the Board of Trade and 
Minister of Health, e.g. before money 
can be borrowed by local authorities 
the consent of the M.O.H. is necessary. 

The Road Fund.—The Minister of 
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Transport has control and management 
of this fund which was established by the 
Roads Act, 1920. Every year there is 
paid into the road fund all duties payable 
to the Exchequer under the Roads Act, 
1920. These duties are the licensing duties 
for motor vehicles and other carriages 
which are levied by the county councils 
and paid into the Exchequer. Also, there 
is to be paid into the road fund fines 
imposed under the Road Transport 
Lighting Act, and fines and licensing fees 
received under the Road Traffic Act, 
1930, and the Road and Rail Transport 
Act, 1933. Temporary loans may also be 
made to the road fund out of the Con- 
solidated Fund—the account of the 
national exchequer. 

At the present time the fund is not 
devoted solely to highway purposes, as 
was originally intended; e.g. under the 
Local Government Act, provision is 
made for the payment of sums from the 
fund as General Exchequer Contribu- 
tions. These sums are used to meet the 
ordinary expenses of government. 

Local Authorities—The functions of 
maintenance, repair and improvement 
of county roads are, in general, now 
vested in the county council as highway 
authority. 

Maintenance and Repair of Highways. 
—At common law the liability to 
repair highways falls in the first place 
upon the shoulders of the ‘‘inhabitants 
at large,” i.e. inhabitants of each parish 
through which the highways run. Under 
statute this liability now falls on the 
highway authorities which are set out 
above, though the ultimate liability 
rests upon the inhabitants at large. 

Duties of Highway Authorities.—It is 
the duty of highway authorities to main- 
tain and keep in repair all highways; and 
urban authorities must pave, metal and 
flag all streets. It is their duty to remove 
obstruction by snow or the collapse of 
roadside banks, etc., but there is no duty 
on the authority to fence a highway, 
though it has power to do so if it so 
desires. If, however, it fails to maintain a 
fence erected by it or its predecessors 
the authority may be liable for ensuing 
damage. If any tree, hedge or shrub 
overhangs any street or footpath, and 
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so obstructs the flow of light from a 
public lamp and interferes with the 
passage of vehicles or pedestrians, or 
obstructs the view of drivers of vehicles, 
the authority may serve a notice re- 
quiring the person responsible to cut or 
lop the tree in 14 days. When it is 
considered necessary or desirable for the 
safety of pedestrians, cattle, etc., the 
authority must provide footpaths or 
grass margins on roads under their 
control. 

Lighting.—Highway authorities have 
no power or duty at common law to light 
highways, and the duty to maintain and 
repair does not include lighting. Under 
statute, however, certain local authorities 
are granted powers of lighting roads in 
their districts. Under the Public Health 
Act, 1875, urban authorities or rural 
authorities with certain urban powers 
may contract for the lighting of roads in 
their: districts. 

Such a power, however, is discre- 
tionary, so that there is no compulsion 
under this Act on the authority to light 
the streets. If they do light, they will be 
liable in damages for negligence in 
lighting, e.g. for allowing gas or electri- 
city to escape, or putting up lamp-posts, 
etc., in the highway without warning. If, 
however, the authority does not itself 
create a source of danger, it will not be 


liable for any damage resulting from its: 


complete or partial failure to light. 

Under the Metropolis Management 
Act, however, in London the local 
authority is bound to light, so that it will 
be liable for negligence in lighting as 
above, and for failure properly to light. 

Where the above Acts do not apply, 
lighting may be carried out under the 
Lighting and Watching Act, which must 
be adopted by a two-thirds majority at a 
meeting of parochial electors. The 
authority charged with the lighting will 
be the parish council or inspectors 
elected under the Acts; they have powers 
of contracting for the supply of lighting, 
of erecting lamps, etc. The maximum 
expenditure on the lighting of highways 
is to be fixed at the parish meeting. 

If, however, the highway is rendered 
dangerous by some wrongful act, as 
opposed to omission, of the highway 
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authority, and damage results, an action 
can be brought against the authority. 

The proper method to compel the 
person or body responsible to repair the 
highway is by indictment, i.e. criminal 
prosecution, or, if a statute requires 
certain works to be carried out, applica- 
tion may be made for an order of man- 
damus. Further, summary proceedings 
in a Police Court may be brought under 
the Highway Acts. 

Nuisance.—Any person who, without 
lawful justification, obstructs or renders 
dangerous the right of passage of the 
public along the highway commits a 
public nuisance and a misdemeanour. 
Obstruction may consist, e.g. in erecting 
a fence across a highway, leaving vehicies 
standing upon it for an unreasonable 
time and in unreasonable numbers, or 
causing crowds to collect. The highway 
may be rendered dangerous, e.g. by 
allowing adjoining buildings or fences 
or trees to become dangerous, leaving 
unguarded piles of road material on the 
highway, sweeping fallen snow into 
heaps or melting snow by means of salt, 
etc., so as to be dangerous to passing 
traffic; making dangerous excavations 
near the highway without adequate 
fencing or protection of passers-by. 

Footpaths.—Public footpaths are high- 
ways, and generally the law of highways 
applies to them. Footpaths are com- 
monly dedicated subject to rights 
reserved in the landowner, e.g. to erect 
stiles and to plough over the path. When 
the footpath runs by the side of a road, 
the person liable to repair the road is 
liable-to repair the. footpath. When a 
person occupies land over which a foot- 
path runs, unless he is liable for the repair 
of the path as a whole, he is not liable 
to repair gates, stiles and bridges. If the 
footpath crosses a stream a bridge cannot 
be built by the highway authority with- 
out the consent of the owner. The 
Rights of Way Act, 1932, referred to 
above, protects a landowner against the 
acquisition by the public of rights of 
way over his land. 

Access to Mountains, Moor, Heath, 
Down or Cliff.—An order may be made 
under the Access to Mountains Act by 
the Minister of Agriculture and Fisheries 
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applying the Act to specified places of 
this character, so that the public may 
have access over them for the purpose 
of air and pedestrian exercise. Certain 
land is excepted, such as land covered by 
buildings, agricultural land, parks, gar- 
dens and golf courses. 

HIRE.—A contract of hire is one 
under which the owner of goods allows 
some person to use the goods for a 
money payment. The goods remain the 
owner’s property and must be returned 
to him when the contract is at an end. 

Making the Contract.—As a general 
rule, a contract of hire does not require 
to be in writing, but if it is for more than 
a year there must be some written note 
of its terms signed by the party against 
whom the contract is to be enforced. 
Where the contract is for an indefinite 
time, that is, may be put an end to at any 
time by the hirer returning the goods or 
in any other way, it is not considered to 
be for more than one year. 

Where the contract is in writing it 
must be stamped with a 6d. stamp. If 
instalments of hire are not payable in 
advance, and with an ad valorem duty 
stamp if they are payable in advance, a 
6d. stamp may either be on the agreement 
at the time when it is signed (in which 
case an adhesive stamp may be used), or 
it may be an impressed stamp obtained 
at the Inland Revenue Office at any time 
within 14 days of the agreement. Where 
an ad valorem stamp is required it may 
be impressed on the paper by the Inland 
Revenue Office at any time within 30 
days after the agreement has been made. 

Duties of Owner.—Any person who 
lets an article out for hire, e.g. a motor- 
car, is taken to promise that the goods 
hired are as suitable for the purpose for 
which they are hired as reasonable care 
and skill can make them. Thus, if when 
a car has been hired a wheel comes off 
or some other accident happens, the 
person who has let the car for hire will be 
liable, if he could have discovered the 
defect if he had inspected the car 
properly, or if the defect would never 
have existed if the car had been properly 
looked after. Thus, if an accident occurs 
in these circumstances, not only will 
the hirer not be liable for the damage to 
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the car but he will be able to recover 
from the owner of the car any damage 
that he may himself suffer. 

If no provision is made as to who is to 
keep the article in repair the owner will 
usually be bound to do so, except in 
cases where the lack of repair is due to 
the carelessness of the hirer. Thus, if the 
hiring is for a definite period the owner 
is taken to warrant that the goods hired 
will remain in good order and condition 
during the period, and if they do not he 
is bound to repair them. In practice, 
when a motor-car is hired, the owner, at 
any rate if the hiring is for a short period, 
assumes responsibility for its upkeep. If 
a breakdown occurs the hirer should not, 
however, order any repairs to be done 
without first getting in touch with the 
owner. The owner will then usually make 
his own arrangements for the repairs to 
be carried out. Thus he may, if there is a 
puncture and a tyre must be replaced, 
despatch a new tyre himself to the place 
where the car has broken down. 

Duties of Hirer.—The hirer must 
pay the agreed rent, take reasonable care 
of the goods and return them to the 
owner in good condition at the end of the 
hiring period. The hirer will not be liable 
for damage to the goods which is caused 
without any fault on his part, but if they 
have been damaged in his possession it 
is for him to shew that he was in no way 
to blame. (See BAILMENT.) 

HIRE PURCHASE.—The object of 
hire-purchase agreements is to enable 
a person to have the use of goods before 
he has paid for them. The person to 
whom the goods belong and to whom 
the instalments are paid is called the 
‘“‘owner,” and the person who wishes to 
buy the goods is called the “hirer,” or 
“hire purchaser.” The instalments paid 
are called “‘hire,’’ or “‘hire rent,” or in 
some cases “rent.”” The goods usually 
sold in this way are motor-cars and 
articles of furniture. The term “hire- 
purchase agreement”, before the passing 
of the Hire Purchase Act, 1938, had no 
definite meaning in law and was used to 
indicate all agreements which carry out 
the above purpose. 

Sales on Deferred Payments.—In 
an agreement of this kind the intending 
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purchaser buys the goods, or agrees to 
buy them, on the terms that he will pay 
the price by instalments spread over a 
period of time. It may be provided by 
the agreement that until he has paid all 
his instalments the goods do not become 
his property. This is an “agreement to 
buy or sell.”’ If it is not so provided, the 
effect of the agreement will be that the 
goods become his property as soon as 
the contract is made and even though 
the price is not paid. This is a sale as 
distinct from a mere “agreement to sell.” 
The distinction between these two is 
important, for if the goods do not 
become his property until all instalments 
have been paid, the intending purchaser 
commits a breach of the agreement if he 
attempts to sell or pledge the goods 
before he has paid all instalments, and 
they may be taken from him by the 
owner. If the agreement contains no 
such provision, the credit purchaser can 
do what he pleases with the goods, for 
they belong to him; and if he sells them 
or attempts to sell them he cannot be 
prevented, his only liability being to pay 
the amount of the price, for which he may 
be sued. Notice that even when the 
agreement provides that the goods shall 
not belong to the credit purchaser until 
he has paid all the instalments, anyone 
who buys them from him without 
knowing that the credit purchaser has no 
right to sell, gets a good title—i.e., can 
keep them and cannot be compelled to 
return them to the owner. (See below.) 

Hire Agreement with Option to 
Purchase.—This is the most usual 
agreement in practice, and under this 
the hire purchaser agrees to take the 
goods for a period and to pay during 
that period a fixed sum for their hire. 
He is not “bound under the agreement 
ever to buy the goods, although in 
practice it will almost invariably be his 
intention to do so. Under the agreement 
he acquires merely an option, i. a 
right to buy the goods if he pleases when 
he has paid all the hire rent. Usually this 
option is for a very small sum, such as 
5/-. When this form of agreement is used, 
the hirer must not in any circum- 
stances dispose of the goods to any other 
person before he has exercised the option 
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to buy, and if he attempts to do so the 
goods may be taken from him. It was 
usually provided by agreements of this 
kind that the hirer might terminate the 
hiring by returning the goods after he had 
paid, say, one half of the instalments. 
Unless there were some provision of this 
kind the hirer would find that he could 
not keep up the instalments, would have 
to return the goods, and would receive 
none of his money back, even though he 
might have paid three-quarters or more 
of the instalments. Hire purchase agree- 
ments are usually contained in printed 
documents which set out a great many 
terms governing the contract, and every 
person should read these carefully and 

endeavour to appreciate these terms. ; 

Assignment by MHirer.—Unless_ the 
agreement provides to the contrary, the 
hirer may always assign his rights under 
the agreement to some third party, but 
in practice this is almost invariably 
forbidden by the terms of the agreement. 
This does not mean that he can sell the 
goods, but merely that he may transfer 
such rights as he himself has under the 
agreement—the hiring and the option to 
buy. Where such an assignment is 
possible, however, the person to whom 
the rights are assigned must, of course, 
comply with the terms of the hire- 
purchase agreement. It happens much 
more frequently that persons who have 
goods on hire purchase attempt, not to 
assign the contract, but to sell or pledge 
the goods without informing the person 
to whom they sell or pledge them that 
the goods are only on hire purchase. The 
rights .of a person who buys or lends 
money on goods in this way in good faith 
will depend on the terms of the hire- 
purchase agreement. 

If the agreement is in the form first 
referred to above, that is, for sale on 
credit, the third person will get a good 
title to the goods and may refuse to hand 
them back to the owner, so long as the 
third person does not know that the 
goods are on hire purchase and acts in 
good faith. Thus, provided that the 
credit purchaser under the agreement 
has either “‘bought’”’ the goods (when 
they become his property so. soon as 
the contract is made) or has “‘agreed to 
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buy” them (when he is bound to buy 
them although they do not become his 
property until the final instalment has 
been paid), a purchaser from him may 
get a good title. 

If, however, under the hire-purchase 
agreement the hire purchaser never 
“asrees to buy” the goods, i.e. is not 
bound to buy them, but is merely given 
an option to buy them, then a purchaser 
from him is not protected by the above 
provisions and acquires no rights to the 
goods, but will have to give them up to 
the owner when called upon without 
receiving any compensation. He will, of 
course, be entitled to claim damages 
from the person who sold him the goods 
but in practice this right will be of little 
value to him, for that person will usually 
either have disappeared or will have no 
money to pay compensation. If the 
person who has purchased the goods 
from the hire purchaser himself sells the 
goods to another innocent third person, 
he is guilty of what is called a conversion, 
that is, wrongfully dealing with the 
goods; and if sued by the true owner, 
will be liable for the value of the goods, 
even if he no longer has them. 

Every person, therefore, who pur- 
chases goods secondhand should satisfy 
himself that the person selling them to 
him has got a right to do so. It is in 
most cases very difficult to do this, and 
it should be particularly borne in mind 
in the case of second-hand cars that the 
fact that the registration book is in the 
name of the person selling the car does 
not mean that he is the owner, for where 
a car is obtained on hire purchase the 
registration book is always made out in 
the name of the hire purchaser. 

An exception to this rule exists in all 
cases where sales take place in “market 
overt” (q.v.). A buyer who buys in 
“market overt” in good faith, and does 
not know that the seller has not got any 
right to sell, acquires a good title to the 
goods. “ Market overt” means an open 
public and legally constituted market, 
and by a special rule every shop in the 
City of London is a market overt for 
things usually sold there. 

Bill of Sale.—The hirer has got no 
right as against the owner to raise 
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money on a bill of sale (q.v.) over the 
hired goods and the granting of a bill of 
sale is a breach of the agreement of hire. 
So far, however, as third parties are 
concerned, that is, the person who pays 
the money and takes the bill of sale over 
the goods, the bill of sale will be valid 
where the agreement is one on credit of 
deferred payments. Where, however, the 
agreement gives merely an option to 
buy, then the bill of sale, if it is in 
security, will be no protection to the 
grantee, that is, the person lending the 
money against the owner; but it will 
be valid against the grantor. Where the 
bill of sale is absolute it transfers no pro- 
perty to the grantee. (See BILL OF SALE.) 

Execution.—When a judgment has 
been obtained in Court against the hire 
purchaser it may be enforced by the 
Sheriff seizing his goods under a writ 
known as fi. fa., but not where the 
judgment is against the owner. (See 
Execution; Fi. Fa.) The Sheriff is 
entitled to take goods held on hire 
purchase to the extent of the interest 
which the hire purchaser has in them, 
i.e. the right under the agreement to 
acquire the goods on paying the instal- 
ments, but not the whole property in the 
goods. Thus the owners of the goods will 
not lose them but can hold any person 
who bought them from the Sheriff to the 
terms of the hire-purchase agreement. 
In practice, however, agreements almost 
invariably provide that the interest of 
the hirer ceases if the goods are taken on 
execution, and when this happens the 
Sheriff has no interest which he can 
seize in the goods, and the owners can 
take them back. 

Distress.—Goods held under a hire- 
purchase agreement can, as a rule, be 
taken by the landlord of the hire pur- 
chaser if he distrains for rent. (See 
DIsTRESS FOR RENT.) In some cases where 
the owners have got power under the 
agreement to determine it, i.e. put an end 
to it—e.g. when instalments are in 
arrear—by serving a notice on the hire 
purchaser, the goods will not be liable to 
distress if the notice has been served and 
the agreement thereby terminated before 
the distress. Goods held under a hire- 
purchase agreement with the tenant’s 
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wife and not with himself are protected 
from distress. 

The landlord may also take the goods 
if they are in the reputed ownership of 
the hire purchaser, that is, are in his 
possession with the consent and per- 
mission of the owner. Thus goods on 
hire purchase may be taken in distress 
unless the agreement has been brought 
to an end by some act of the owner of 
the goods before the distress. But in the 
case of agreements under the Hire 
Purchase Act, 1938 (see below), by s. 16 
of that Act there are special provisions 
as to distress. 

Bankruptcy.—If the hirer becomes 
bankrupt, the rights of the hire purchase 
under the agreement will pass to his 
trustee. In most cases, however, the 
trustee will not wish to make the pay- 
ments under the agreement and he may 
avoid doing so by disclaiming it. (See 
DISCLAIMER.) It may be that the goods 
themselves will pass as having been in 
the “possession, order or disposition” 
of the bankrupt in his trade or business. 
A special provision as to this in the case 
of agreements under the Hire Purchase 
Act, 1938 (see below), is in s. 16 sub-s. 1. 
(See REPUTED OWNERSHIP.) 

Usual Clauses.—After reciting the 
names of the parties and referring to the 
goods covered by the agreement the 
document usually contains the following 
clauses: 

1. The hirer undertakes to pay a 
deposit on signing the agreement and 
thereafter during the continuance of the 
hiring a rent payable monthly or at 
other periods. 

2. The hirer undertakes to keep the 
goods in his own possession and in good 
répair and not to sell, pledge or other- 
wise deal with them, or to assign his 
rights under the agreement. He usually 
also undertakes responsibility for all 
damage to the goods, whether caused 
by accident or by his own lack of care. 

3. The hirer shall pay all rent, rates 
and taxes punctually in respect of the 
premises where the goods are, and shall 
allow the owner to enter the premises to 
inspect the goods at any reasonable time. 

4, The hirer shall insure the goods. 

5. Occasionally the hirer undertakes to 
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give bills of exchange as collateral 
security for the amount due under his 
agreement. 

6. When the hirer has paid all the 
instalments of rent as they fall due and 
has observed all the other terms of the 
agreement, he is given a right to purchase 
the goods for some small additional 
payment. He may buy them sooner by 
making a larger payment. 

7. The hirer may put an end to the 
hiring by giving the goods back to the 
owner, but if he does this before he has 
paid a certain number of instalments he 
must pay an additional amount by way 
of compensation. 

8. If the hirer commits any breach of 
the agreement or any act of bankruptcy 
(q.v.) or, being a company, is wound up 
(see WINDING UP), or if a distress (q.v.) 
is levied or threatened, or if the goods 
are taken in execution (q.v.), or if a 
judgment against the hirer is obtained 
by any creditor and is not paid, the 
Owners may either without notice put 
an end to the agreement and take back 
the goods, or by notice to the hirer put 
an end to the agreement. In either case 
they may sue the hirer for instalments of 
hire in arrears, and if they adopt the 
first course they may sue the hirer for 
damages for breach of the agreement. 
The second course is usually adopted 
when a hirer fails to pay, as this, by 
ending the agreement, prevents the goods 
being taken by the landlord as a distress 
or by the Sheriff in execution. (See above.) 

9. If the agreement is brought to an 
end by the owners under the first of these 
powers the hirer must return the goods. 

Finance Companies. — The hire- 
purchase transaction is frequently com- 
plicated, particularly in the case of 
motor cars, by the fact that the hire 
purchaser does not obtain the car from 
the motor dealer nor pay the rents to 
him, but enters into the hire-purchase 
agreement with some finance company 
who put up the money to buy the car. In 
such cases the intending hire purchaser 
fills up a proposal form which he gives 
to a motor-car dealer. The dealer then 
sends the proposal form to some finance 
company. If they approve of the proposal, 
they buy the car from the manufacturers 
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through the dealer and then let the car 
on hire purchase to the intending hire 
purchaser, and for that purpose enter 
into a hire-purchase agreement with him. 
When this procedure is followed the 
dealer drops out of the transaction, 
receiving his commission on his sale, 
and the hire purchaser deals in future 
entirely with the finance company who 
are the owners of the car. 

The Hire Purchase Act, 1938, enacts 
special provisions for hire-purchase and 
credit agreements within the Act. A 
credit sale agreement is defined for this 
Act as ‘“‘an agreement for the sale of 
goods under which the purchase price is 
payable by five or more instalments.” 
But the Act applies to both kinds of 
agreement only where the hire-purchase 
price or total purchase price does not 
exceed: (1) if the agreement relates to a 
motor vehicle or railway rolling stock, 
£50; (2) if the agreement relates to live- 
stock, £500; (3) in any other case, £100. 
In the rest of this article only agreements 
under the Act are considered. 

Requirements on making agreements.— 
Before a hire-purchase agreement is 
entered into the owner must state in 
writing a price at which the goods may 
be purchased by the hirer—‘the cost 
price’”’—unless the hirer has inspected the 
goods or like goods labelled with the 
price, or the hirer has selected the goods 
from a catalogue or advertisement 
stating the cash price. Further, in a 
separate document all parties must sign 
a note or memorandum of the agreement 
containing a statement of the hire-pur- 
chase price, the total sum to be payable 
by the hirer to complete the purchase, 
the cash price, the amount of each of the 
instalments, the date when the instal- 
ments are payable and the list of the 
goods hired. The note or memorandum 
must also contain a notice as set out in 
the schedule to the Act, at least as 
prominent as the other contents, which 
sets out certain provisions of the Act as 
to the right of the hirer to terminate the 
agreement and as to restriction on the 
owner’s right to recover the goods. 
There are similar provisions in the case 
of a credit sale agreement. 

Two main provisions.—The two most 
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important alterations in the law are 
contained in ss. 4 and 11 of the Act. By 
s. 4 the hirer can determine the hire- 
purchase agreement, at any time before 
the final instalment is due, by giving 
notice of termination in writing. He is 
then liable to pay the difference between 
the amount he has already paid or is due 
to pay, and one half of the hire-purchase 
price, if the payments made and due do 
not amount to that sum. The section 
thereby protects the hirer from what is 
known as the minimum payment clause, 
which was excessive in many _ hire- 
purchase agreements. By s. 11, where 
one-third of the hire-purchase price has 
been paid the owner cannot enforce any 
right to recover possession of the goods, 
otherwise than by action in the County 
Court. At the hearing the Court may 
make an order for the delivery of the 
goods to the owner, either at once or 
later, on condition that the hirer or any 
guarantor pays the unpaid balance of 
the hire-purchase price at such times and 
in such amounts as the Court, having 
regard to the means of the hirer or 
guarantor, think just. Or the Court may 
order delivery of part of the goods to 
the owner and the owner’s title to the 
rest to be transferred to the hirer. 
Avoidance of certain provisions.—The 
following provisions in any agreement 
shall be void 
(a) if the owner or his agent is 
authorized to enter premises to 
take possession of goods let under 
a hire-purchase agreement, or is 
relieved from liability for such 
entry; 
if the right conferred on a hirer 
by the Act to determine the hire- 
purchase agreement (see s. 4) is 
excluded or restricted or if any 
liability, in addition to that 
imposed by the Act, is imposed 
on the hirer by reason of his 
termination of the agreement 
under the Act; 
(c) if a hirer after determination of 
the agreement is subject to a 
liability which exceeds the liability 
~ to which he would have been sub- 
ject if the hirer had determined 
the agreement under the Act; 


(5) 


HIRE PURCHASE 


(d) if any person acting on behalf of 
an owner or seller in connection 
with the formation or conclusion 
of either kind of agreement is 
treated as, or deemed to be, the 
agent of the hirer or the buyer; 

(e) if an owner or seller is relieved 
from liability for the acts or 
defaults of any person acting on 
his behalf in connection with the 
formation or conclusion of either 
kind of agreement. 

Conditions and warranties.—In every 
hire-purchase agreement there shall be 
the following warranties or conditions, 
notwithstanding any agreement to the 
contrary: 

(a) animplied warranty that the hirer 
shall have and enjoy quiet posses- 
sion of the goods; 

(b) an implied condition on the part 
of the owner that he shall have a 
right to sell the goods at the time 
when the property is to pass; 

(c) an implied warranty that the 
goods shall be free from any 
charge or incumbrance in favour 
of any third party at the time 
when the property is to pass; 

(d) except where the goods are let as 
secondhand goods, and the note 
or memorandum of the agree- 
ment contains a statement to that 
effect, an implied condition that 
the goods shall be of merchant- 
able quality, so, however, that 
no such condition shall be implied 
by this provision as regards 
defects of which the owner could 
not reasonably have been aware 


when the agreement was made, 


or if the hirer has examined the 

goods or a sample thereof as 

regards defects which the exam- 

ination ought to have revealed. 
Further, where the hirer expressly or by 
implication makes known the particular 
purpose for which the goods are re- 
quired, there shall be an implied 
condition that the goods shall be 
reasonably fit for such purpose. The 
owner shall not be entitled to rely on 
any provision in the agreement excluding 
or modifying this condition unless he 
proves that before the agreement was 
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made the provision was brought to the 
notice of the hirer and its effect made 
clear to him. 

HIRE PURCHASE (SCOTS LAW). 
—By the contract of hire purchase 
articles are taken on hire with the con- 
dition that after a certain number of 
payments they shall belong to the hirer. 
But the mere fact that instalment pay- 
ments are made does not necessarily 
indicate that a contract is one of hire 
purchase; it may be one of outright sale 
by which the ownership of the goods is 
transferred right away, the price simply 
being payable by instalments. Just as in 
English law (see Hire Purcuase above), 
difficult questions may arise out of these 
considerations. 

In Scots law, where the article that is 
the subject of a hire-purchase contract 
does not exceed £20 in value the following 
provisions apply: 

1. The contract is not valid unless it is 
signed by the person hiring the article, 
i.e. by the purchaser, and either a copy is 
given to him at the time of his signature, 
and acknowledgment of the receipt of 
the copy is endorsed on the contract and 
signed by him, or a copy is sent to him 
by registered post within 14 days after he 
has signed the contract. 

2. The hirer, i.e. the purchaser, is 
entitled at any time before the final 
payment is due to put an end to the 
contract by returning the article hired 
in as good a state of repair as it was 
when he received it, due allowances 
being made for wear and tear. If he 
does this he must also pay any instal- 
ments due at that date and if the total 
amount of instalments then due is less 
than one-third of the total amount 
payable under the contract, he must also 
pay an additional sum sufficient to bring © 
up his total payments to one-third of the 
total amount due. 

3. Any term in an agreement which 
gives the owner of the goods authority to 
enter any premises for the purpose of 
taking possession of any article hired is 
void. Where the owner of an article has 
obtained an order from the Court 
entitling him to re-possession of the 
article because the hirer has failed to 
keep to the terms of the contract, the 
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‘hirer, in spite of that order, is entitled to 


keep the article—or, in the case where 
he has already handed over possession 
to the owner, to recover the article 
from him—if, within fourteen days after 
the date of the order, he pays the owner 
the total amount of instalments due 
under the agreement together with any 
expenses to which the owner may have 
been put. 

4. Any provision in a contract which 
infringes any of the rights set out above 
is void. (See IMPRISONMENT FOR DEBT 
[Scots Law].) 

HOLDER IN DUE COURSE.—In 
practice nearly every holder of a bill is a 
holder in due course, and in law there is 
a presumption that this is so. A holder in 
due course is a person who holds what 
appears on its face to be a perfectly good 
bill which is not overdue and has not 
been dishonoured, and who does not 
know of any fraud, illegality or similar 
vice affecting the title of the person from 
whom he gets the bill. Further, he must 
have taken the bill in good faith ‘and 
have given value for it. 

A holder in due course may sue all 
persons who are liable on the bill, that 
is, the acceptor, the drawer and the 
indorsers. Neither a personal defence, 
for example, a set off which the acceptor 
has against the payee, nor any defect 
such as theft or fraud occurring between 
the time when the bill was in the hands 
of the person sued and the time when 
it came into the hands of the holder 
in due course, will avail the person sued 
to defeat the claim. Any person who 
derives his title to a bill through a holder 
in due course has all the rights of that 
holder, provided he is not a party to 
any fraud or illegality. (See BILL OF 
EXCHANGE; CHEQUES; HOLDER FOR 
VALUE; INDORSEMENT.) 

HOLDER FOR VALUE.—A 
“holder” is the legal term for any person 
who has in his lawful possession a bill of 
exchange, including a cheque, or a pro- 
missory note, which is either expressed to 
be payable to him, or which has been 
indorsed over to him, or which is payable 
to bearer. When such a possessor has, in 
addition, given valuable consideration 
for the bill or note, or when value has at 
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some time or other been given for it by a 
previous holder, then he is called a 
“holder for value.’’ There is a presump- 
tion that every person whose name is on 
a bill has given value for it. (See BILL OF 
EXCHANGE; CHEQUES; INDORSEMENT.) 

HOLOGRAPH (SCOTS LAW).—A 
holograph document is one which is 
written out wholly or in its operative 
parts by the person who is making the 
document—i.e. the granter—in his own 
hand and signed by him, the document 
then being described as being holograph 
of the granter. No witnesses are required. 
A document in this form is a probative 
writ, as it is called, and is as effective 
for all purposes as a document made with 
witnesses (see CONTRACT [Scots LAw], 
subheading The Form of Contracts). It 
may be used to create rights inter vivos, 
that is, between persons who are alive, 
or else to make a will. But it is advisable 
that a holograph document should 
contain a declaration that it is holograph 
of the person granting it (i.e. that it is 
written throughout by him). The absence 
of such a declaration does not invalidate 
the document, but renders it necessary 
to prove that it is in the granter’s 
handwriting in the event of its being 
challenged, or where it is a holograph 
will that is in question. 

A writing will also be considered 
holograph if it is typed or written by 
some person other than the granter, so 
long as the words ‘‘adopted as holo- 
graph” are written by the granter before 
his signature. Holograph documents are 
not recognized in English law as substi- 
tutes for deeds or other documents with 
witnesses. (See ATTESTATION [SCOTS 
Law]; Deep [Scots Law]; Witt [Scots 
Law].) 

HOME WORK.—Where the occupier 
of a factory or workshop gives out work to 
be done at a place other than the factory 
or workshop, then that work is called 
‘home work.” Home work may be 
done in a building by a number of 
persons or it may be done in the dwelling- 
houses of the workers themselves. Where 
a case of notifiable disease occurs on any 
premises, the local authority may make 
an order forbidding that work such as 
the making, cleaning, washing, altering, 
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ornamenting, finishing or repairing of 
wearing apparel and any work incidental 
thereto be given to any person living or 
working on the premises. Any such order 
may be served on the factory or other 
place from which the work is given out, 
or on any contractor employed by such 
occupier. If any such occupier or 


contractor on whom an order has been | 


served contravenes the order, he is 
liable to a penalty of £10. 

Lists of outworkers are to be kept in 
certain special trades and in certain 
specified classes of work. Where work is 
given out to be done in a place which, in 
the opinion of the district council, is 
injurious or dangerous to the health of 
the persons employed there, the district 
council may give notice to the occupier 
of the factory or to any contractor 
employed by him, and thereafter the 
occupier or contractor may not give out 
work to be done in that place unless it is 
proved to a Court that the place is not so 
injurious or dangerous to health. (See 
FAcToORY; INFECTIOUS DISEASE.) 

HOMICIDE.—The Willing of a human 
being. In law homicide may be felonious, 
justifiable or excusable, according to the 
circumstances in which the death takes 
place. Homicide is criminal only when it 
is felonious. Felonious homicide may 
be either murder, manslaughter or 
infanticide. Homicide is justifiable where, 
in law, the killing of another is permitted, 
asinthe case of the execution of a crimin- 
al according to law. It is excusable where, 
though not permitted by law, there is 
present some reason which renders it not 
punishable. The most familiar example 
of this is accidental death caused in a 
collision where there is no criminal 
negligence on the part of anyone. (See 
MANSLAUGHTER; MURDER.) 

HORSE DEALER.—When the sery- 
ant of a horse dealer, acting as agent 
for the dealer, warrants that a horse is 
free from any particular vice or disease, 
the buyer may rely upon the warranty, 
and, if the horse turns out not to comply 
with the warranty, may sue the owner 
for damages for breach of warranty. 
Knackers may in no circumstances act 
as horse dealers. (See KNACKER’S YARD.) 

HORSES. Damage caused by Horses. 
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—If the owner of a horse knows that it is 
vicious and it causes damage as a result 
of its vice (e.g. by biting or kicking), the 
owner will be liable. But he will not be 
liable if he had no knowledge of the 
horse’s vice. If a horse trespasses upon 
another person’s land, the owner will be 
liable for all damage that could reason- 
ably be expected to result from such 
trespass, e.g. the trampling down of 
crops. It has been decided that if a horse 
trespasses into a field in which is another 
horse and should kick that other horse, 
the owner of the trespassing horse is 
liable for such damage. Even kicking 
through a wire fence amounts to trespass. 
Export.—Horses, asses or mules must, 
before exportation to ports outside the 
British Isles, be certified (the certificate to 
be delivered to the ship’s master) by an 
inspector as being fit to be conveyed and 
disembarked without cruelty, and as 
being fit to work without suffering. 
Glanders.—If a horse, ass or mule 
suffers from glanders, the local autho- 
rity may slaughter it subject to payment 
of compensation to the owner. If, 
however, the value of a horse exceeds 
£80 (or of a mule or ass, £20), or if the 
owner objects, the local authority must 
obtain the authorization of the Ministry. 
Hiring.—When a horse is hired out, 
the hirer impliedly warrants that it is 
suitable for the purpose for which it is 
required, provided he knew what it was 
required for. The person who hires it is 
obliged to provide it with proper fodder 
and drink, and may use it only for the 
purpose for which it was hired out; if, for 
example, it had been hired out for 
hacking and was used for hunting, 
whereby it was injured, the person who 
hired it would be liable for farrier’s 
expenses and for the depreciation in the 
horse’s value. He would be similarly 
liable if it fell ill and he negligently 
failed to call in veterinary assistance. 
Sales and Warranties.—When a buyer 
buys a horse, he is entitled to assume that 
it belongs to the seller or that the seller 
has authority to sell it, and, if the seller 
turns out to have been unauthorized, he 
will have an action for damages against 
him. When, to the seller’s knowledge, the 
horse is bought for a specific purpose, 
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the seller is held to warrant that it is suit- 
able for that purpose, e.g. if X says, “‘I 
want a horse suitable for a child,’ and 
the horse turns out not to be reasonably 
quiet or to be in any other way unsuit- 
able, he will be entitled to damages for 
breach of warranty from the seller. But, 
beyond that, the buyer must take care of 
himself, and if the horse turns out to be 
unsound or vicious he cannot complain. 
Every buyer should, therefore, insist upon 
obtaining a specific warranty (i.e. under- 
taking) that the horse possesses the 
virtues he desires. Such warranty need 
not be written, but must be made before 
the buyer agrees to buy the horse. It can 
refer to specific matters or may be quite 
general, e.g. ‘“‘warranted sound and 
quiet in all respects.” 

Any defect or disease which has 
diminished the ordinary usefulness of a 
horse constitutes unsoundness, even 
though only temporary; but the warranty 
will not cover defects which the buyer 
could see for himself, e.g. if a horse has 
only one eye and is warranted sound, 
the warranty will mean only that the 
horse is sound in all other respects. If 
the warranty is broken, the buyer cannot 
reject the horse or refuse to pay the price, 
but he may bring anaction for damages or 
may even deduct an appropriate amount 
from the price. It is wise to agree speci- 
fically that the horse shall be returnable 
if it does not comply with the warranty. 

When a horse is sold by the seller’s 
agent or servant, the buyer should 
always make certain that the agent or 
servant has authority to give a warranty, 
for, if he has no authority, the warranty 
will not bind the master. When, however, 
the horse is sold through the servant of a 
horse dealer, such servant is always 
implied to have authority. 

Shoeing.—There is no duty to shoe a 
horse, but, if it is not shod, there is a 
danger that its feet may become so 
injured that the owner would be guilty of 
cruelty in working it. When a smith shoes 
a horse, he impliedly warrants that he has 
sufficient skill to do so, and, if he causes 
injury through not having such skill or 
through negligence, he will be liable for 
the damage caused. 

Slaughter.—Any person may slaughter 
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his own horse provided he does not 
perform it in such a way as to render 
himself guilty of cruelty. Persons carrying 
on the trade or business of slaughtering | 
cattle or horses are, however, subject to 
strict regulations (see KNACKERS). As to 
export of horses for slaughter, see 
Export above. 

Rule of the Road, etc.—Horses and 
horse vehicles must follow the ordinary 
rule of the road, except in the case of an 
unmounted horse which is being led, 
whether it is being led by a pedestrian or 
by a mounted person; such unmounted 
horses usually keep to the right-hand 
side of the road. In many cases it will 
amount to negligence to leave a horse 
unattended in a highway, and the owner 
will usually be liable for injuries resulting 
from such conduct. In one case, a horse 
left unattended by the owner’s servant 
was struck by a stranger, and it was held 
that the owner was liable for damage 
resulting from its running away. As to 
various offences in relation to horse 
traffic, see CARRIAGES (CARTS). 

HOSPITAL.—See NATIONAL INSUR- 
ANCE. 

HOSTILE WITNESS.—-In general a 
witness when examined by the counsel for 
the side calling him may not be asked 
leading questions. This is so because it is 
assumed that he is favourably inclined 
towards that side. If, however, it becomes 
clear from the demeanour of the witness 
that he is hostile to that side the judge 
may give leave to the counsel examining 
him to treat him as a hostile witness. He 
may then be treated in the same way as 
he could had he been called by the 
opposing side, that is to say, he may be 
cross-examined and questions in a 
leading form may be put to him. But 
counsel who called him must not 
cross-examine him to shew that he is 
unworthy to be believed on oath, 
because it is assumed that counsel would 
not have called him unless he could be 
put forward as a witness of truth. (See 
EVIDENCE.) 

HOTCHPOT.—The meaning of this 
is the putting together into a common 
fund of property to be divided equally 
among certain claimants. It is usual when 
a marriage settlement is made for the 
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parents to be given a power of dis- 
tributing the property contained in the 
settlement among their children, or 
giving it all to one or more to the ex- 
clusion of the others. It is also provided 
that in default of appointment the 
property is divided equally. In order to 
make sure that the persons to whom the 
appointments have been made do not 
receive more than their share, what is 
called a hotchpot clause is generally 
introduced. This provides that any child 
who receives anything under the appoint- 
ment cannot claim any share of the 
portion not appointed, unless he is 
willing to divide what he has received 
equally with the other children. 
HOTELS.—Hotels are, in law, divided 
into two main classes, only the first of 
which is dealt with under this heading: 
(1) Those which are, in law, called 
“inns,” the business of which is to pro- 
vide board and lodging for anyone who is 
willing to pay a reasonable price and is 
in a fit condition to be received. Most 
hotels fall within this class, whether they 
are temperance hotels.or not, and what- 
ever their size or style. One feature is, 
however, essential in every case: that 
there should be sleeping accommodation. 
(2) Those which are, in law, regarded 
only as boarding-houses, the business of 
which is to let a room or suite of rooms 
to approved visitors, usually for a long 
period. In other words, they are resi- 
dential hotels as distinct from those 
which cater for travellers. The law 
applying to “‘inns’’ does not apply to this 
class of hotel. (See BOARDING-HOUSES.) 
It is a question of fact in each case as 
to whether a hotel is an “inn” or a 
“boarding-house,”’ and the mere use of 
the title “‘private hotel’ is not conclusive 
evidence either way. The policy of the 
management, including the advertise- 
ments issued, is the main factor to be 
considered, e.g. an advertisement “‘bed 
and breakfast from 7/6” indicates that 
anyone willing to pay that price will be 
received, and thus the place is an “inn.” 
The duties and liabilities of hotel pro- 
prietors are as follows: 
1. To receive Travellers.—The first 
duty of a hotel proprietor is to receive all 
“travellers”? who apply at his hotel at 
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any time of the day or night (including 
Sunday), and to provide them at a 
reasonable price with such board and/or 
lodging as they require. For all practical 
purposes every person of any colour who 
arrives at an hotel asking for food or 
drink, or accommodation, is a “‘traveller’’ 
in law. This general rule is, however, 
subject to limitations, as the proprietor 
need not receive visitors in the following 
circumstances: 

(a) If the bedrooms are all occupied, 
as the proprietor is only bound to 
offer such proper accommodation 
as he possesses, and he is not 
bound to allow visitors to sleep 
elsewhere in the hotel. 

(b) If, on request, the visitor refuses 
to pay a reasonable sum in 
advance to cover his bill. 

(c) If the visitor is not in a fit condi- 
tion to be received, e.g. because he 
is drunk, or disorderly, or im- 
properly clothed. 

(d) If the visitor, by reason of his 
behaviour or reputation, can 
reasonably be said to be objec- 
tionable or dangerous to other 
visitors, €.g. a notorious person 
with an enemy-alien name in time 
of war. 

(e) If the visitor insists on bringing a 
dog or other animal into the 
hotel. The visitor can bring a 
horse to the stables. 

The mere fact that the visitor is ill is 
probably not a sufficient ground for 
refusing to receive him; but in the case 
of certain infectious diseases, the hotel 
proprietor must notify in writing the 
local medical officer of health, and the 
visitor can be removed to hospital at the 
expense of the jocal authorities. If a 
visitor suffering from an_ infectious 
disease occupies any room in a hotel, 
the proprietor must have that room and 
its contents disinfected to the satisfaction 
of a legally qualified medical practitioner, 
and must obtain a certificate from him to 
that effect before he allows that room to 
be occupied by anyone else. The maxi- 
mum penalty for a breach of this regula- 
tion is a fine of £20. 

The proprietor is only bound to 
provide reasonable accommodation, so 
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that the visitor cannot insist on any 
particular room. 

If a hotel proprietor refuses without 
justification to receive a traveller, the 
traveller has a right of action against him 
for any damage suffered and the pro- 
prietor is also guilty of a criminal 
offence. It is also a criminal offence to 
charge an excessive price. 

The duty to receive any traveller 
extends to receiving his luggage, his 
horse and carriage and his motor-car, 
if there is accommodation. 

Not only must the proprietor receive 
any traveller, but he must continue to 
provide board and lodging as long as it is 
required until the latter ceases to be a 
traveller. It is a question of fact in each 
case when a visitor has ceased to be a 
traveller and has become a boarder, i.e. 
is using the hotel as a home instead of as 
a resting-place. The length of the stay, 
although an important factor, is not 
conclusive, e.g. if caused by illness. 
When a visitor ceases to be a traveller, 
the proprietor can give him reasonable 
notice to leave, as he is in the position 
of a boarder. (See BOARDING-HOUSES.) 

2. For Loss of Visitor’s Property.—A 
hotel proprietor is, subject to the Inn- 
keepers’ Liability Act (see below), in the 
position of being an insurer of his 
visitor’s property against loss. He is 
therefore liable to pay the full value of 
any property lost in the hotel unless: 

(a) The negligence of the visitor was 

the cause of the loss. (It is for the 
proprietor to show that the loss 
would not have occurred but for 
the visitor’s own negligence, and 
the fact that the visitor failed to 
lock his door is not, by itself, 
sufficient evidence of negligence.) 

(b) The visitor states that he will look 

after the property himself. 

(c) The loss was caused by the act of 

enemy aliens or by an Act of God, 
i.e. some natural cause without 
human intervention, which could 
not have been prevented by reason- 
able care, e.g. an earthquake. 

This stringent rule originated at the 
time when many hotel keepers were in 
league with highwaymen, and it was 
modified by the Innkeepers’ Liability 
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Act of 1863. By this Act the proprietor 
is not liable for more than £30 in respect 
of any loss unless: 

(a) The loss was due to the wilful act or 
negligence of the hotel proprietor 
or one of his servants. 

(b) The visitor had handed over the 
property to the proprietor, ex- 
pressly stating that it was being 
entrusted to him for safe custody. 
The proprietor can, in such case, 
require the property to be placed 
in a box or some other receptacle 
fastened by the guest. 

(c) He (the proprietor) refuses to 
receive the property into safe 
custody or, through his default, the 
visitor is unable so to deposit it. 

The proprietor can avail himself of the 
protection of this Act only if a notice, 
containing Section 1 of the Act printed in 
plain type, is exhibited in a conspicuous 
place in the hall or entrance to the hotel. 

3. For Damage to Visitor’s Property.— 
The proprietor is not the insurer of a 
visitor’s property against mere damage; 
he is liable only if the damage is caused 
by the wilful act or negligence of himself 
or one of his servants. He and his 
servants must use due and reasonable 
care, and the property must be accommo- 
dated as well as can be done. It has been 
decided that a hotel proprietor is not 
liable for damage to a car left by the 
visitor in the hotel garage, when such 
damage was caused by the water in the 
radiator freezing because the hotel 
garage was not heated; the reason for 
this decision being that a hotel pro- 
prietor is only bound to provide the best 
accommodation that he possesses. 

4. For Injury to Visitors.—It is the 
duty of a hotel proprietor to take 
reasonable care to ensure the safety of 
his visitors. 

He must keep the premises as safe as 
reasonable care and skill on the part of 
anyone can make them, but he is not 
liable for injury caused by defects which 
could not have been discovered by 
reasonable care or skill on the part of 
anyone responsible for the construction, 
alteration, repairs or maintenance of the 
premises. He must, moreover, warn 
visitors of any dangers not easily seen. 
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He must provide visitors with food and 
drink which are harmless. He is deemed 
to warrant all food and drink supplied 
reasonably fit for human consumption, 
and is liable if it is not and if a visitor is 
thereby harmed, e.g. if a harmful foreign 
substance is seryed to a visitor in food. 

5. To Keep a Register.—The proprietor 
must keep a register showing the name, 
address and nationality of every visitor. 

He must also keep a register for alien 
visitors over the age of 16. This register 
must give the name of the visitor, the 
date on which, and the place from which, 
he arrived and must then be signed by 
him. On the visitor’s departure, the date 
and his destination must be entered and 
he must then sign the register again. This 
register must be kept for two years and 
produced to the police on request. 

It is an offence for a hotel proprietor 
to fail to keep such a register and also 
for a visitor to refuse to give any of the 
above particulars. (See ALIENS.) 

Remedies of Proprietor.—The pro- 
prietor of a hotel which is an inn has 
three remedies in respect of money due 
to him for unpaid hotel bills: 

(1) He can sue the visitor for the 
amount due to him. 

(2) He has a lien on all the property 
brought to the hotel by the visitor except 
the clothes which he is wearing, i-e. he 
can detain the property until the bill is 
paid. He has, however, no right to detain 
the visitor. This right of detention extends 
to all property brought to the hotel by 
the visitor, whether it belongs to him or 
not, unless the proprietor knew it did not 
belong to him when he received it into 
the hotel. The right remains as long as 
the proprietor retains possession of the 
property, but is lost when possession is 
lost unless, of course, possession was 
obtained from him by fraud or violence. 

The proprietor cannot charge for 
storing property thus detained, but if the 
property is an animal, he is bound to 
feed it and can charge the visitor with the 
cost of the food. He must take reasonable 
care to ensure the safety of the property 
and is liable for the loss of, or damage 
to, it if caused by the negligence or wilful 
act of himself or one of his servants. 

(3) He can sell any property brought to 
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the hotel by a visitor after it has been in 
his (the proprietor’s) possession for 6 
weeks. The sale must be advertised in a 
London newspaper and in a local news- 
paper at least a month previously. The 
advertisement must describe the property 
to be sold and must give the name of the 
owner or visitor if known. The sale must 
be by public auction. 

The proprietor must, on request, pay 
over to the visitor the balance (if any) of 
the proceeds of sale after deducting the 
amount of the bill and the expenses of 
the sale. (See ALIENS; BOARDING-HOUSES; 
INTOXICATING LIQUOR.) 

HOUSE.—The law as it affects house- 
holders is of infinite variety ; innumerable 
incidental questions arise as to insurance, 
rates, liability for the bursting of pipes or 
for the disrepair of fences, etc., as well as 
more important matters. | 

Renting a House.—A house may be 
leased for a definite term or for an 
indefinite, such as lease from year to 
year subject to a definite limit by either 
party, depending upon the terms agreed 
between the landlord and the tenant. 

Buying a House.—Strictly speaking, a 
house can be purchased only by pur- 
chasing the freehold; but the term is 
sometimes applied to the purchase of a 
long lease at a low ground-rent. The 
existence of a lease of this kind means 
that the owner of the land originally 
leased the land on a long lease and that 
the house was subsequently erected by 
the tenant. The landlord will be entitled 
to the house as well as to the land when 
the lease falls in, but until that time he is 
entitled only to the ground-rent, which in 
ordinary cases of moderate-sized residen- 
tial houses is usually between £4 and 
£20 a year. When such a lease is sold, the 
Owner assigns it to the new tenant. 

When, however, the vendor disposes 
of a freehold, a wholly different procedure 
is adopted. It is necessary that the 
transfer of the property should be 
effected by a formal document in 
writing, and that course is always 
adopted, since the purchaser would find 
it practically impossible to dispose of the 
property at a future date if he could not 
produce such a document (the ‘“‘con- 
veyance’’). This formal ‘‘conveyance,” 
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then, marks the final completion of the 
transaction, and is therefore known to 
lawyers as the “‘completion.” 

The course of dealing is this: the 
parties negotiate until they have finally 
agreed terms; they then embody these 
terms in a written “‘contract;’? when the 
contract has been signed and, almost 
invariably, when a deposit of 10% of the 
price has been paid, all that remains to 
be done is for the seller to shew that he 
has a good title to the property, and, 
when this has been done, for the pur- 
chaser to prepare, and the seller to sign 
and hand to the purchaser, the con- 
veyance. The conveyance is usually 
handed over in exchange for the balance 
of the purchase price, which is generally 
in the form of a banker’s draft. A seller 
would be foolish to hand over the con- 
veyance in exchange merely for a cheque, 
since the cheque might be dishonoured; 
while at the same time the seller would 
have lost his ownership of the land and 
would be in the position of an ordinary 
creditor whose only right would be to sue 
for the price. When the conveyance is 
handed over, the property becomes the 
buyer’s. The golden rule during nego- 
tiations is never to commit yourself in 
writing until you are quite sure you are 
going to get exactly and precisely what 
you want. During negotiations it is 
useful to remember the words “subject 
to contract;’’ it is quite safe to write “TI 
will buy your house subject to contract,” 
for this simply means “‘I would like your 
house if we can agree on details.” It is 
usual, and always advisable, before 
buying a house, to have it inspected by 
an architect or surveyor, who should be 
instructed to pay particular attention to 
the structure of the house and the drains: 
expert advice of this kind may avoid 
yery heavy financial loss. 

An Open Contract.—If no conditions 
are arranged before the contract of 
purchase is made (e.g. if A writes to B, 
“T will sell you my house ‘Mon Repos’ 
for £1,000,” and B replies “I will buy 
your house as offered”) the parties are 
said to have made an “‘open contract.” 
A contract of this kind must be in writing. 
When it is made, both parties will be 
bound by a large number of implied 
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conditions, e.g. the contract must be 
completed within seven weeks, and, if it 
is not then completed, the purchaser is to 
pay 5% on the unpaid purchase money; 
the vendor must prove that he is the 
owner of the property by shewing that 
there are no flaws im his title for the past 
thirty years; the purchaser must prepare 
the conveyance, etc. If all these con- 
ditions are satisfactorily complied with, 
the vendor signs and seals the conveyance 
and hands it to the purchaser in exchange 
for the balance of the purchase price. 
The purchaser is then the legal owner. 
There are many ways to buy a house 
without paying the whole price out of 
one’s own pocket at once. For example, 
the purchaser may borrow the money 
from a third person in order to pay the 
vendor, on condition that the house 
shall be mortgaged to the lender as 
soon as the conveyance is signed. He 
may even grant a mortgage to the vendor 
himself, or, in other words, the vendor 
may be willing to accept payment by 
instalments on condition that he shall 
have the right to sell the house if the 
purchaser falls into arrears with his 
payments. An intending purchaser may 
become a tenant in the house at a 
heavy rent on condition that, after so 
many years, the house becomes his. 
He may become a member of a build- 
ing society from whom he will be able to 
borrow the money for the purchase on 
giving a mortgage to the society as 
security for his repaying the loan (see 
BUILDING Societies). The vendor may 
even agree to take the purchase price 
in instalments without security. 
Deposits.—When a contract for the 
sale of land is signed, the purchaser is 
usually required to pay part of the 
purchase price as a deposit, the remain- 
der of the purchase price to be paid on 
completion, i.e. when the conveyance is 
executed by the vendor. A deposit is 
almost invariably 10% of the full price. 
When a deposit has been paid, and the 
purchaser subsequently elects, as he is 
entitled to do, to rescind the contract on 
the ground that the vendor has failed 
to, prove his title to the property for the 
past thirty years (see above), the pur- 
chaser will be entitled to recover his 
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deposit. When the contract, however, 
falls through by the fault of the pur- 
chaser who paid the deposit, he cannot 
recover it, but it is forfeited to the 
vendor, e.g. when a purchaser fails to 
pay the remainder of the purchase price 
so that the whole contract falls through, 
he cannot then say that he wants his 
deposit back. A deposit is usually held by 
the estate agent or solicitor as a stake- 
holder. 

Renting or Buying Building Plots.— 
The owner of vacant land may decide to 
lease the land out in plots in order that it 
may be built on. Leases of this kind are 
usually for 99 years or longer, and a 
small annual rental (‘‘ground-rent’’) is 
payable by the tenant. The lease is 
usually granted on the terms that a 
house shall be built on the plot by the 
tenant within a specified time, and it is 
not uncommon for the landlord to 
stipulate as to the size, quality and 
character of the house. When a large area 
is being sold off in this way, the tenant of 
a plot can almost invariably be sure that 
after he has built his house he will not 
find that the adjoining land on the 
estate is to be utilized for factories or 
gipsy encampments or other undesirable 
purposes. The landlord will draw his 
annual ground-rent until the end of the 
99 years. As soon as the 99 years expire, 
the land and all that is on it, including 
the house, become the absolute property 
of the landlord; and it is therefore to the 
landlord’s interest to see that every 
house built on the estate conforms with 
his conditions as to size and quality. 

When an estate is developed in this 
way, covenants as to the design of the 
buildings, the use to which they are to be 
put, etc., are usually enforceable not only 
by the landlord but also by each tenant 
against the’ other, for the restrictions 
were imposed as much for the benefit of 
the tenants as for the ultimate benefit of 
the landlord. If, therefore, there is a 
covenant in each of the ground-leases 
that no house shall be converted into a 
factory, and one of the tenants does so 
convert his house, any of his neighbours 
may take action to prevent him from 
doing so, and for damages for any injury 
he may have caused by his breach of 
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covenant. Exactly the same principles 
apply if the land is sold for building and 
not merely leased, except, of course, that 
no ground-rent is payable, and the 
property does not revert to a landlord at 
the end of the 99 years. As to the actual 
building of a house and the duties and 
rights of a builder, see BUILDING CoNn- 
TRACTS. 

If land is to be sold for reasonably 
immediate development, the Central 
Land Board can offer to agree on the 
development charge (see TowN AND 
COUNTRY PLANNING) with either buyer 
or seller, thus giving a choice of selling 
the land inclusive or exclusive of develop- 
ment charge. If development is not 
reasonably immediate, the sale should 
always be at existing use value. 

Building Regulations. — Before any 
house is built, or before any additions 
are made to a house, or even before any 
serious alterations are made, careful 
enquiry should be made as to local 
building regulations. 

Solicitors.—The above brief summary 
will make it clear that an ordinary man 
cannot expect to understand the intrica- 
cies of the law and the pitfalls that are to 
be avoided. Any person who intends to 
do more than to take a weekly tenancy is 
strongly advised to consult a solicitor 
before he binds himself in any way in 
writing. The simplest words in a docu- 
ment may impose upon him onerous 
liabilities which he had never for a 
moment contemplated, and a slight mis- 
take or oversight may render his property 
valueless for the purposes for which he 
wished to use it. In the case of tenancies 
for a period up to three years, a solicitor’s 
services need not be engaged, provided 
a reputable estate agent is employed. 

Rates.—In cases of weekly tenancies 
and in the cases of maisonettes and flats, 
the landlord usually agrees to pay the 
rates, but in longer leases of houses it is 
usually the tenant who bears them. But 
even when a landlord has agreed to pay 
them, the tenant may find that he in fact 
must pay them, for if the landlord fails 
to pay them the authorities are entitled 
to compel the occupier to meet the 
deficiency. In fact it is the occupier who 
is primarily liable, and it is only for 
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convenience that the authorities accept 
payments from the landlords. If a tenant 
is compelled to pay rates which his land- 
lord should have paid, he may deduct the 
amount so paid from future rent. 

Miscellaneous. The innumerable 
other matters which arise in connection 
with houses are dealt with under separate 
heads, e.g. as to the liability of an 
occupier for damage caused to his 
neighbours by the bursting of pipes, see 
Pires; for the circumstances in which a 
house may be compulsorily closed or 
destroyed, see DANGEROUS PREMISES. 
(See BUILDING CONTRACTS; BUILDING 
SocrIETIES; LANDLORD AND TENANT; 
LEASE; MORTGAGES.) 

HOUSE AGENT.—A house agent is 
a person who carries on the business of 
negotiating sales and lettings of house 
property, acting as a go-between for 
buyer and seller, and for lessor and 
lessee. If a person advertises himself as 
carrying on the business of an agent 
for selling or letting furnished houses, 
he must take out a house-agent’s licence 
each year. If he carries on such a business 
without a licence he is liable to a penalty 
of £20. If, however, his business is 
confined to the letting of furnished 
houses at an annual rent of less than 
£25, or if he is employed as an agent in 
the management of landed estates, he 
may act without a licence. 

A house agent has very much the same 
authority as any other kind of agent, but 
several important cases have defined the 
limits of it. His general authority is only 
to get offers and communicate them to 
his principal, and he cannot without 
special authority enter into a contract. 
If he is given authority to find a purchaser 
and to sell at a definite price, that 
empowers him to make a binding agree- 
ment and sign a contract on behalf of 
the principal, but it does not authorize 
him to make conditions as to title, nor 
to receive the purchase money. 

If a house agent is instructed to find a 
tenant he must exercise reasonable care 
in ascertaining the suitability of a pro- 
posed tenant. (See House; LANDLORD 
AND TENANT; PRINCIPAL AND AGENT.) 

HOUSE BREAKING.—House 
breaking is the felony of breaking and 
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entering a dwelling-house in order to 
commit a felony. When this offence takes 
place at night it is called burglary. There 
need not, of course, be any breaking of 
anything. The turning of a key in order 
to gain admittance to a house constitutes 
a “breaking” in law. (See BURGLARY.) 
The essence of the crime is a felonious 
intention, and a person cannot be con- 
victed of this offence unless he had an 
intention to commit a felony while in 
the house. The maximum punishment 
is imprisonment for 14 years. 

HOUSING.—tThe law is concerned 
with housing from the point of view of 
building regulations to ensure the safety 
of the buildings which are in existence or 
are being built. But by far the greater 
number of the provisions of the law 
relating to housing are concerned with 
the promotion and safeguarding of the 
health of the inhabitants of houses. The 
body mainly responsible for enforcing 
these provisions is described in the 
legislation on the subject as ‘‘The Local 
Authority.”” This means for this purpose 
outside London the borough, urban or 
rural district council, in London, the 
Common Council for the City, and 
elsewhere in the administrative county, 
the metropolitan borough council and 
the London County Council. 

The duty of keeping house property in 
a condition fit for human habitation 
rests, in the first place, upon the owner 
of the property, but if he fails to carry 
out this duty, then the local authority 
for the district may usurp his functions 
and take the necessary steps for safe- 
guarding the health of the inhabitants. 
The local authorities are responsible to 
the Minister of Health for the general 
housing conditions in their districts and 
they have been given very wide powers 
by a series of Acts of Parliament to 
enable them to fulfil their responsibilities. 

The Owner’s Duty to Repair.—The 
owner of property is the person to whom 
the law looks to keep it in a habitable 
condition and in a proper state of repair, 
and if he fails to perform his legal 
obligations there are several means 
whereby the local authority can compel 
him to do so, or at least to pay for the 
expense of having them carried out. 
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The local authority in each district 
must arrange for a periodic inspection 
of all the dwelling-houses in their district 
with a view to ascertaining whether any 
house is unfit for human habitation. 

If, as the result of such inspection, the 
local authority is of opinion that any 
house which is occupied, or is a type 
suitable for occupation, by persons of 
the working classes is in any respect 
unfit for human habitation, it may serve 
a notice upon the person who has control 
of the house, requiring him to execute 
works specified in the notice which are 
sufficient to render the house fit for 
human habitation. The person who is 
regarded for this purpose as having 
control of the house is the person who 
receives the “rack rent,” either for him- 
self or as agent for any other person; 
and the ‘‘rack rent’? means a rent which 
is not less than two-thirds of the full 
net annual value of the house. 

If any such notice is not complied 
with by the person having control of 
the house, then the local authority may 
enter upon the premises and do the 
work required to be done. The period 
for compliance with the notice may be 
fixed by the local authority, but it must 
not be less than twenty-one days. 

When the local authority has done 
the work it may recover the expense of 
the work from the person having control 
of the house. If, however, such person 
proves that he was receiving the rent 
merely as agent or trustee for some other 
person, and has not since the date of the 
notice demanding payment received suffi- 
cient money to meet the requirements of 
the local authority’s demand, then he is 
held liable only up to the amount which 
he has in fact received. 

Repairs and Demolition Orders.—The 
local authority will only serve a notice 
requiring a house to be repaired if 
Satisfied that it can be made in all respects 
fit for human habitation at a reasonable 
expense. If the authority decides that a 
house is unfit for human habitation, but 
the cost of putting it in habitable repair 
would be excessive or unreasonable, then 
it must serve a notice upon the person 
having control of the house, any other 
person who is the owner and every 
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mortgagee telling them where and when 
they may appear before them to make 
some offer about it, e.g. with regard to 
putting it in repair. The owner or 
mortgagee may then appear and make 
an offer to the local authority, and, if 
this offer is accepted, he is usually re- 
quired to give an undertaking that the 
work necessary to render the house fit 
for human habitation will be carried out. 

If the owner or mortgagee makes no 
offer, or gives no undertaking, or having 
given one fails to observe the terms of it, 
then the local authority must make a 
demolition order requiring that the 
house shall be vacated within a stated 
period and the house demolished. 

Closing Order as to Part of a Building. 
—The local authority may take like 
proceedings in relation to any part of a 
building which is occupied, or is of a 
type suitable for occupation, by persons 
of the working classes or in relation to 
certain underground rooms, as they are 
empowered to take in relation to a house, 
but where in the case of a house the 
local authority would make a demolition 
order, in those cases they shall make a 
closing order prohibiting the use of the 
building or the room for any purpose 
other than a purpose approved by the 
local authority, which approval shall not 
be unreasonably withheld. The authority 
are to determine the closing order on 
being satisfied that the part of the build- 
ing or the room has been rendered fit for 
human habitation. 

Who is an Owner ?—It sometimes 
happens that there is more than one 
person who can be regarded as the 
owner of a dwelling-house for the pur- 
poses of the Housing Acts, because a 
person who is tenant of the house under 
a lease, the unexpired term of which 
exceeds three years, is held to be an 
owner for the purpose of serving notices 
with regard to repairs, and such other 
steps as the local authority may take 
against an owner of property. In such 
a case, the notice requiring repairs 
would probably be served upon the 
leaseholder, and if he did not comply 
with it the local authority could proceed 
as already outlined. Such a course might 
prejudice the freeholder, who might be 
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quite willing to carry out the required 
repairs. 

In order to safeguard all owners of 
property or persons having an interest 
in the property, such as a mortgagee, 
it is provided that any person who is 
an owner of a dwelling-house, but is not 
the person receiving the rents and profits, 
may give notice of his interest in the 
house to the local authority; and the 
local authority must send him notices 
relating to any proceedings which it 
proposes to take in the exercise of its 
powers under the Housing Acts. When 
an owner of a house in respect of which 
a notice requiring the execution of works 
has been served or a demolition order 
or a clearance order has been made, 
has been prejudiced by the default of 
any other owner in executing the works 
or demolishing the house, he may apply 
to a Court of summary jurisdiction for 
an order empowering him to enter the 
house and execute the works or demolish 
the house. 

The procedure of serving notices to 
repair upon landlords or owners of 
individual dwelling-houses, and _ the 
making of closing or demolition orders 
in respect of single dwelling-houses, is 
usually applied only in cases where one 
house among a group or block is in- 
jurious to health or unfit for human 
habitation. 

What is a Clearance Area?—If a local 
authority is satisfied that the dwelling- 
houses comprised in an area in its district 
by reason of disrepair or sanitary defects 
are unfit for human habitation or by 
reason of their bad arrangement, or 
narrowness or bad arrangement of the 
streets, are dangerous or injurious to the 
health of the estate, and that the most 


satisfactory method of dealing with them 


is to demolish all the buildings in the 
area, then it shall declare by a resolution 
that that area is to be a clearance area. 
The local authority must send the reso- 
lution to the Minister of Health. The 
local authority secures the clearance of 
the area either (1) by ordering the 
demolition of buildings or (2) by pur- 
chasing the land comprised in the area 
and themselves securing the demolition 
of the buildings. Where the authority 
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determines to order the buildings to be 
demolished it makes a clearance order 
and submits it to the Minister of Health 
for confirmation. 

If no objections are lodged, . the 
Minister may confirm the order made by 
the resolution, but if there are objections 
then he must hold a public local inquiry 
to consider such objections and modify 
the order if he thinks fit. The order 
when made and confirmed becomes a 
clearance order, and when it comes 
into effect the owner of any building to 
which it applies must demolish the 
building within six weeks from the date 
when it is vacated by the inmates in 
compliance with the clearance order. If 
any building is not demolished by the 
Owner within that period, the local 
authority may enter and demolish the 
building and sell the materials. The 
expense of doing such demolition may 
be recovered by the local authority from 
the owner after giving him credit for 
any amount realized by the sale of the 
materials. If there is more than one 
Owner it may recover the amount in 
such shares as seem fair to the County 
Court judge. 

When a clearance order has become 
operative, the land to which it applies 
must not be used for building purposes 
except subject to the conditions which a 
local authority may impose, and any 
person who starts any work in con- 
travention of such conditions commits 
an offence and is liable to a penalty of 
40/- and a further penalty of £10 a day 
during which the work contravenes the 
conditions. 

If it is necessary for the securing of a 
clearance area of convenient shape and 
size, the local authority may also exercise 
its powers of purchase in respect of any 
land whjch is surrounded by the clear- 
ance area or which adjoins it. 

Redevelopment Areas.—Where a local 
authority for an urban area is satisfied 
that there is im its district an area 
containing 50 or more working-class 
houses where at least one-third of the 
working-class houses are overcrowded 
or unfit for human habitation, and not 
capable at a reasonable expense of being: 
rendered so fit, or so arranged as to be 
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congested, and that the industrial and 
social conditions of its district are 
such that the area should be used to 
a substantial extent for housing the 
working classes and that it is expedient 
that the area should be redeveloped as a 
whole, it is to cause the area to be 
defined on a map and then pass a 
resolution declaring the area to be a 
proposed redevelopment area. Later, the 
local authority sends to the Minister a 
redevelopment plan indicating the 
changes proposed. The Minister, if ob- 
jection is made, after an enquiry may 
approve the plan, which six weeks later 
becomes operative. 

The Position of Controlled Tenants.— 
With a clearance order and a consequent 
order to vacate a dwelling-house, the 
protection against dispossession given 
by the Rent Restriction Acts to a 
controlled tenant no longer applies, and 
if the house is to be demolished he must 
vacate his premises. (See RENT RESTRIC- 
TIONS.) 

Compulsory Purchase, of Land.—If a 
local authority decides to purchase land 
for the purpose of furthering a clearance 
or redevelopment order, it may do so 
by agreement with the owner, or it may 
be authorized to purchase compulsorily 
by means of an order confirmed by the 
Minister of Health. 

What Compensation is Payable?—If 
the land which is compulsorily purchased 
is comprised in a clearance area, on the 
ground that by reason of disrepair or 
sanitary defects it is unfit for human 
habitation, then the compensation is to 
be the value at the time the valuation 
is made of the land as a site cleared of 
buildings and available for development. 

Compensation for Removal.—if any 
person is displaced from a dwelling- 
house or any other building to which a 
clearance, demolition or closing order 
applies, the local authority may make 
him a grant towards the expenses of 
his removal. 

Working-class Houses.—A local 
authority carrying out its duties with 
regard to the provision of suitable 
houses for persons of the working classes 
may, in addition to such measures as 
declaring an area to be a clearance area, 
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undertake the task of providing the 
necessary accommodation. 

How the Owner may get a Loan.— 
If the owner of a house or building 
applies to the local authority for assist- 
ance in carrying out works for the 
reconstruction, enlargement or improve- 
ment thereof and the local authority 
considers that after the works are carried 
out the house or building would be in 
all respects fit for habitation as a house 
or houses for the working classes and 
that the housing situation is such as to 
make it desirable that the works should 
be carried out, then the local authority 
may lend the owner the sum necessary. 
But the loan must not exceed one half 
of the estimated value of the property 
mortgaged unless collateral security is 
given sufficient to secure the excess. 
S. 91 of the Housing Act, 1936, gives 
the powers of local authorities to make 
advances for the purpose of increasing 
housing accommodation. (See Loca. 
GOVERNMENT; PuBLIC HEALTH; SLUM.) 

HUMANE KILLER.—As from the 
beginning of 1934, animals such as 
horses, cattle, sheep, pigs and goats 
must not be slaughtered in a slaughter 
house or knacker’s yard unless they are 
instantaneously slaughtered or stunned 
before death by a mechanical humane 
killer. No person can act as a slaughter- 
man unless he has obtained a licence 
from the local authority and is over 
18 years of age. Any local authority may 
provide, in spite of the Act, that the 
provisions shall not apply to sheep or 
goats, and in any event it does not apply 
to animals which are killed in accordance 
with the methods required by the Jewish 
and Mohammedan religions. A person 
who has a humane killer for the slaughter 
of the animal does not require a firearms 
licence. Notice that none of the pro- 
visions applies where animals are killed 
elsewhere than in a slaughter house or 
knacker’s yard. They would not, there- 
fore, apply to animals destroyed on a 
farm. (See CRUELTY TO ANIMALS.) 

HUSBAND.—The liabilities of a hus- 
band are many. He is, in the first place, 
required to provide reasonable main- 
tenance for his wife. His means are not 
conclusive as to the standard of living 
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which he should provide for his wife. 
Provided he does not place his wife in a 
worse position than his own, she cannot 
complain in law. In the event of a 
husband failing to provide reasonable 
maintenance for his wife, she may pro- 
ceed against him in the Police Court for 
an order requiring him to do so. The 
Police Court order, however, can in no 
case exceed a weekly payment of £2 for 
the wife and smaller amounts for any 
children of the marriage. Should failure 
to provide maintenance amount to cru- 
elty, a wife can proceed in the High 
Court of Justice for a divorce. Should 
she succeed in such a suit, she may 
become entitled to an order for main- 
tenance if the circumstances justify it. 
A husband cannot be forced to reside 
with his wife, but if, without due cause, 
he fails to do so, he may be guilty of 
desertion. A deserted wife may proceed 
in either the Police Court or, where the 
desertion is for three years immediately 
preceding the petition for divorce, in the 
High Court of Justice, and may obtain 
orders for money payment on a similar 
basis to those previously mentioned. 
Since 1882 the property of the wife has 
ceased to pass to her husband on her 
marriage and since 1935 a wife is now 
entitled to her property as if she were 
a single woman. A husband in certain 
circumstances is liable for the debts of 
his wife. Where she has purchased things 
as his agent or where she has purchased 


DENTIFICATION PARADES. — 
When a person is suspected of having 
committed a crime the proof of his 

guilt or innocence frequently depends 
upon whether he is identified or not by 
the spectators of the crime. As mistakes 
as to identity are so easily made, one 
safeguard against error is to require the 
witnesses to identify the accused from 
among a number of other persons. 
The value of such identification is ob- 
viously far greater than where the witness 
is shewn one man and asked whether 
that is the man whom he identifies. 
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articles which she found to be necessaries, 
the husband has to pay for them. As 
regards liability, whether in contract or 
tort, and capacity to sue, a wife is re- 
garded as if she were a single woman, 
but neither husband nor wife can sue 
each other in tort. A married woman 
can be made bankrupt. Under s. 17 of 
the Married Women’s Property Act, 
1882, in any question between husband 
and wife as to the title to or possession 
of property either party can apply to a 
Master, who may try the issue by himself 
in his private room. (See Divorce.) 

HYPOTHEC (SCOTS LAW).—A 
hypothec is the name applied to the 
security for payment of a debt where the 
security is over property which is not in 
the possession of the creditor but remains 
in the possession of the debtor. 

Landlord’s Hypothec is security for 
rent. It extends to goods brought on to 
the premises by the tenant. (See LAND- 
LORD AND TENANT [Scots LAw].) 

Maritime Hypothec.—This is the name 
applied in Scots law to a maritime lien. 
(See Lien.) 

Solicitor’s Hypothec.—A solicitor who 
has conducted Court proceedings on 
behalf of a client has a hypothec over 
any expenses awarded to his client or, 
if the Court so orders, over any property 
recovered in the action, and may there- 
fore recoup himself for his charges out 
of such award or property, his claim 
having priority over that of the client. 


The modern practice is for the sus- 
pected person to be placed with a 
number of other persons of similar age, 
height and appearance. He is permitted 
to select his own position among them, 
and is usually asked whether he is satis- 
fied with the arrangements made. On one 
occasion, when the person charged had 
a squint, application was made that 
other persons with a squint should be 
paraded with him. When all is ready 
the witnesses are brought in, one by 
one, and are asked whether among 
the persons on the parade there is 
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anybody they identify. If a witness 
identifies one of them he is required to go 
up and touch him. Care is taken to 
prevent any communication passing 
between the detective officers engaged 
in the case, and any of the witnesses, 
after the parade has started. 

IDIOT.—In law an idiot is not a 
lunatic (q.v.) but a mental defective 
(q.v.). He is defined as a person who 
from an early age has been unable to 
guard against common physical dangers 
—someone, that is, who needs constant 
care and supervision for his own safety. 
Special treatment is provided for such 
persons. (See LUNATICS; MENTAL DeE- 
FECTIVE.) 

ILLEGAL CONTRACTS.—No per- 
son is allowed by law to contract to do 
something which is illegal or contrary 
to public policy, and this is so whether 


the actual thing which he promises to - 


do under the contract is illegal or 
whether the consideration for the con- 
tract is illegal. An example may make 
this clearer. It is contrary to public 
policy that a man should have a mistress. 
Accordingly, if A enters into an agree- 
ment to become B’s mistress if B will 
give her £100, the contract is completely 
void and A cannot enforce the payment 
of £100; nor can B, even if he has paid 
the £100, force A to become his mistress. 
Here the object of the contract is illegal. 

Suppose, however, that A and B have 
entered into that contract and B gives A 
a cheque for £100, the cheque is a new 
contract in which B promises to pay A 
£100. Yet B can, if he wishes, stop the 
cheque at any time before it is paid, 
whether A has become his mistress or 
not, because the consideration for his 
new contract on the cheque was the 
illegal consideration that A _ should 
become his, mistress. 

The doctrine as to illegality goes even 
further than this. Any contract which 
has as its indirect object something 
illegal is void in this manner. Thus, if 
C lets a flat to B this is a perfectly legal 
contract, but if C lets a flat to B knowing 
that B will use it for an immoral purpose, 
the contract is illegal and void. 

There are a number of different con- 
tracts which are, in the view of the law, 
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illegal either on the ground that their 
object is a crime or on the ground that 
they are contrary to public policy. The 
most important are the following: 

(1) A contract to commit a crime. 
Such a contract is illegal however mild 
the crime may be. Thus a contract to 
publish a criminal libel or a seditious 
book is an illegal contract. 

(2) Certain contracts are made illegal 
by statute. Examples of these are con- 
tracts whereby tenants are deprived of 
their rights to kill ground game (see 
Game), and lotteries (q.v.). 

(3) A contract to commit a tort (q.v.). 
Examples of this are contracts intended 
to defraud the public, such as a contract 
to buy shares with the intention merely 
of making the public believe that there 
is a market for the shares, or any other 
agreement involving the commission of 
a fraud. 

(4) A contract with an alien enemy. If 
during a time of war a British subject 
enters into a contract with an alien 
enemy, the contract is illegal and void. 

(5) A contract which tends to interfere 
with the performance of the duties of 
public servants. Examples of this are 
agreements with civil servants to induce 
them to use their influence to the ad- 
vantage of the person making the 
contract, i.e. bribery, or an agreement 
by which a public servant assigns a 
portion of his salary to another person. 
(See ASSIGNMENT.) 

(6) A contract tending to pervert the 
course of justice. This sort of contract 
arises where A agrees not to prosecute 
B on condition that B pays him a sum 
of money; or where B has stolen money 
from A and A agrees that, if B pays it 
back, he will not prosecute; or even 
where A having lost his watch advertises. 
for its return and puts in his advertise- 
ment: ““No questions asked”; for such 
an advertisement is an encouragement 
to crime. A similar illegal agreement 
is where A promises to pay B the amount 
of his bail where B goes bail for A. 

(7) A contract for maintenance or 
champerty (q.v.). 

(8) An agreement tending to immor- 
ality. This applies not only to an agree- 
ment between A and B to commit 
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immorality together, but to any agree- 
ment between A and some other person, 
C, which aids immorality between A 
and B, such as the letting of a flat. 

(9) A marriage-broking contract, that 
is, an undertaking for reward to procure 
a marriage between two parties, is illegal 
and anyone who pays a fee to a marriage 
broker for that purpose can recover the 
fee by an action at law. 

(10) An agreement for a future 
separation between husband and wife. 

(11) An agreement in restraint of 
trade. (See RESTRAINT OF TRADE.) 

Results of Mlegality.—The results of a 
contract being illegal vary according toa 
number of different circumstances. In 
the first place, if a contract is wholly 
illegal it is void and neither party can 
enforce it against the other. But an 
illegal contract differs from a contract 
which is void for some reason other than 
illegality, such as mistake. For a party 
to an illegal contract cannot recover any 
money that he has paid under it, because 
the law will not assist a wrongdoer. 
Thus, if A agrees to become the mistress 


’ of B for the sum of £100 which B pays 


to her, B cannot in any circumstances 
recover the £100, because he is a wrong- 
doer and the law will not assist him. 
The only exception to this is where the 
parties to the contract are not equally 
to blame. If, for instance, A enters into 
an agreement with B to commit a crime, 
such as to publish a seditious libel, and 
B, not knowing that it is a seditious 
libel, pays him for it, B can recover his 
money back because he is not equally 
guilty with A; but if both of them knew 
it was a seditious libel, B could not 
recover his money back, and A could 
rightly refuse to publish the libel on the 
ground that the contract was illegal. 
This is the rule when the contract is 
wholly illegal, but there are many cases 
where the contract is only partly illegal, 
as where A enters into a contract with B 
to become B’s servant, and the contract 
contains a clause which is illegal because 
it is in restraint of trade. In such a case 
where the contract can be said to consist 
of two parts, the contract of service 
which is perfectly legal, and the agree- 
ment in restraint of trade which is illegal, 
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then the contract is treated as if the 
illegal part of it were not present and the 
contract of service is enforceable, while 
that in restraint of trade is ignored. 
This sort of case, where there is partial 
illegality, must be distinguished from a 
contract which is made for an illegal 
consideration, as where C lets to B a 
flat which he knows B is intending to 
use for immoral purposes. Here the con- 
tract is wholly unenforceable. (See 
BETTING; CONTRACT; GAME; LOTTERIES; 
RESTRAINT OF TRADE; WAGERS.) 
ILLEGITIMACY (SCOTS LAW).— 
In Scots law, just as in English law, a 
child born of a married woman during 
the existence of the marriage is presumed 
to be legitimate. This presumption holds 
also if the child is born within such a 
time (i.e. about nine months) after the 
termination of the marriage that the 
child could have been conceived during 
marriage. Note that legitimacy is merely 
a presumption and therefore may be 
rebutted; but it is a very strong pre- 
sumption in these circumstances and 
anyone challenging the child’s legitimacy 
undertakes a heavy burden of proof. 
There are two important respects in 
which Scots and English law differ as 
regards the circumstances which raise a 
presumption of legitimacy. In the first 
place, English law regards the date of 
conception as immaterial and therefore 
would presume the legitimacy of a child 
born, say, only a few days after the 
marriage, although it is clear in such a 
case that the child must have been con- 
ceived before marriage. In Scots law 
however, it must appear that conception 
could not have occurred before marriage, 
so that where it could have occurred 
before it would be easier to challenge the 
child’s legitimacy. In the second place, 
whereas English law will not recognize 
the legitimacy of a child born of a 
marriage that turns out to be invalid, 
yet in Scots law if the marriage was 
entered into in the genuine belief on the 
part of even only one of the parties that 
it was a valid marriage, then if the 
marriage should subsequently turn out 
to be invalid on account of some impedi- 
ment, nevertheless children procreated 
before discovery of the impediment are 
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regarded as legitimate. (See DIrvoRcE 
{Scots Law].) 

An illegitimate child suffers a number 
of legal disabilities. The law regards his 
parents as strangers in blood to him, and 
so the child has no relations until he has 
legitimate children of his own. Where the 
mother of an illegitimate child dies 
without leaving legitimate issue, the 
illegitimate child (or, if he is dead, his 
issue) is entitled to the same share in the 
mother’s estate (but not in the father’s) 
as if he were legitimate; but apart from 
that the illegitimate child has no legal 
claim against the estate of the parents on 
their death, either for legal rights or 
rights in intestacy, although the parents 
may voluntarily provide for the child by 
will. (See INresTacy [Scots Law. ]) 

In the first instance, the mother is 
entitled to the custody of an illegitimate 
child. But the father may apply to the 
Court for the custody, and the Court may 
make such order as it thinks fit regarding 
custody and the right of access to the 
child by either parent. In making the 
order the Court will-have regard to the 
welfare of the child, the parents’ conduct 
and the wishes of both parents. 

In the case of an illegitimate child the 
liability of the parents for maintenance 
or aliment (see ALIMENT) rests on the 
father and mother equally in the first 
instance, unlike the case of a legitimate 
child, where the father alone is first 
liable. This liability, however, lasts only 
until the child is sixteen, although it will 
continue indefinitely thereafter if and 
so long as the child is incapable of 
supporting itself. If neither the father 
nor the mother can provide aliment the 
obligation does not, as in the case of 
legitimate children, pass to ascendants 
(i.e. grandparents, etc.); in that event it 
is for the Poor Law authorities to look 
after the child. The amount of aliment 
awarded by the Court will depend on the 
means of the parents and the whole 
circumstances of the case. A parent who 
has means but wilfully refuses to pay 
aliment awarded by the Court may be 
imprisoned. (See IMPRISONMENT FOR DEBT 
[Scots Law].) An illegitimate child is 
not bound to aliment its parents. 

If the man whom the mother alleges 
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to be the father of the child denies 
paternity, it may be necessary for the 
mother to take Court proceedings in 
order to establish his paternity. Such 
proceedings are known as an action for 
affiliation. Usually a claim for aliment 
is made against the alleged father at the 
same time, the action then being for 
“affiliation and aliment.” 

An illegitimate child becomes legiti- 
mate if its parents subsequently marry 
each other, provided that at the time 
when the child was conceived the parents 
could have married each other, that is, 
that there was at that time no legal 
obstacle to their marriage. So if at the 
time of the child’s conception the father 
was already married to another woman, 
his later marriage to the mother of the 
child will not make the child legitimate. 

ILLEGITIMATE CHILDREN.—An 
illegitimate child, or bastard, is a child 
not born in lawful wedlock, i.e. the child 
either of an unmarried woman or con- 
ceived by a married woman in adultery. 
It makes no difference that the mother 
has gone through the ceremony of 
marriage with the father before the birth 
of the child if it afterwards (perhaps 
many years later) turns out that the 
marriage was invalid. When a marriage 
is annulled on other grounds than that 
either spouse was, at the time of the 
marriage, of unsound mind or a mental 
defective or suffering from venereal 
disease in a communicable form, all the 
children are thereby declared illegitimate, 
but divorce does not have the same effect. 

Artificial Insemination.—Early in 1949 
a judge decided that where a married 
woman had a baby by artificial insemina- 
tion and was subsequently granted a 
decree of nullity on the ground of her 
husband’s incapacity, the child, although 
the child of those parents, was illegiti- 
mate. There is no decision of a higher 
Court on this question at the time of 
writing, and it may be that Parliament 
will have to deal with this and other 
questions which are raised by artificial 
insemination. 

It is a principle of English law that a 
child born in wedlock is presumed to be 
the legitimate child of its mother’s hus- 
band, and for this purpose the date of 
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conception is irrelevant; a child born 
the day after the marriage is presumed 
legitimate. Similarly a child born within 
about nine months after the death of the 


-husband is presumed to have been his 


child. There are three ways in which 
this presumption can be rebutted and the 
child proved to be illegitimate: (i) the 
father must be proved to have had no 
access to the mother, e.g. if he was 
abroad during the time when the child 
must have been conceived, or {ii) he 
must be proved to have been incapable 
of begetting children, or (iii) it must be 
proved that husband and wife at the 
time of the conception had been separ- 
ated by a decree or order of a competent 
Court, i.e. a decree of judicial separation, 
or under the order of a Magistrate’s 
Court. Where conception takes place 
when the parties have voluntarily 
separated, whether by deed or otherwise, 
the presumption, however, then is that 
the child is legitimate. Either presump- 
tion can be rebutted, but not by the 
evidence of the husband or wife. 

The husband and wife are barred from 
personally giving any evidence proving, 
or tending to disprove, that they had 
intercourse. Anybody else may be called 
as a witness for this purpose except the 
husband and wife. Suppose, for example, 
that a husband never visited his wife 
except in company with a friend, and 
then, about nine months after the visits, 
a child was born: the friend could be 
called as a witness to say that no inter- 
course took place between the husband 
and the wife, but neither the husband 
nor the wife would be allowed to give 
similar evidence. On all other points 
except this their evidence is admissible, 
e.g. to prove that the marriage itself was 
a nullity. Where, however, the child was 
conceived before the marriage, the hus- 
band is free to give evidence that he had 
no connection with his wife at the date 
of the conception. 

It is clear from the above principles 
that the child of a marriage is always 
legitimate unless it be proved impossible 
for the husband to be its father. 

A person desiring to test whether he is 
legitimate or not may apply to the High 
Court for a declaration of legitimacy, but 
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nobody can ask the Court to declare a 
person illegitimate. Such a declaration 
will be made only if some property is 
involved, the title to which depends upon 
the legitimacy of that person. Since 1925 
a bastard may become legitimate by the 
subsequent marriage of his parents (see 
LEGITIMATION). For rights and duties of 
the parents of illegitimate children, see 
BASTARDY and AFFILIATION ORDERS. 

IMPEACHMENT.—Impeachment is 
the prosecution of an individual for a 
crime before the House of Lords at the 
instance of the House of Commons. 
The last impeachment was that of 
Viscount Melville in 1806. (Compare 
ATTAINDER.) 

IMPEACHMENT OF WASTE.—In 
English land law, ‘‘waste” as applied to 
land had a very wide meaning, denoting 
not only acts which injured the premises 
but also those which altered it in any 
way, although they might in reality be 
for the benefit of the land. When a 
person was intended to hold land without 
being liable for waste his holding was 
said to be ‘without impeachment of 
waste.” (See WASTE.) 

IMPLIED CONTRACT.—When two 
persons make a contract it will usually 
happen that they do not state in words if 
the contract is verbal, or in writing if it 
is contained in a document, all the terms 
which they wish to include in it. It is in 
practice almost impossible for them to 
do so, for it is impossible to contemplate 
all the circumstances which may arise. 
The law, however, will always imply 
into a contract any provisions which it 
thinks the parties must both have 
intended as reasonable persons, and will 
enforce those terms just as if they had 
been expressly stated by the parties. 
Thus where goods are bought by des- 
cription from a seller who deals in goods 
of that description it is an implied 
condition that they are of merchantable 
quality. (See SALE oF Goons.) 

In some cases the circumstances will 
be such that very few terms of the con- 
tract have been expressed and nearly all 
have been left by the parties to be 
implied. Thus, if A takes his shoes to a 
shoemaker to be soled there will 
probably be nothing in writing between 
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them, and all that will be said is that A 
will ask the shoemaker ‘‘Will you sole 
these shoes?” and the shoemaker will 
reply “‘Yes.” Into this contract to sole 
the shoes the law, however, will imply 
many terms. It will assume that A in- 
tended to pay a reasonable price for the 
work, and will compel him to do so. 
If, however, the price charged is excessive 
A will not be bound to pay it. The law 
will also imply terms that the shoe- 
maker is a reasonably competent shoe- 
maker and will use reasonable skill and 
good materials. Further, he must do the 
work within a reasonable time. 

The contract may state that no terms 
are to be implied, and, if it does so, the 
law will keep the parties to the express 
terms which they have set out without 
implying any additional terms. A pro- 
vision excluding all implied terms is 
frequently found in forms of contracts 
for sale of goods. This will exclude all 
implied warranties as to the quality of 
the goods and will seriously reduce the 
rights of the buyer against the seller. (See 
CONTRACT; SALE OF GooDs.) 

IMPOSSIBILITY “OF PERFORM- 
ANCE.—In certain cases when one party 
under a contract finds it impossible to do 
what he has agreed to do he is excused 
from performance of the contract and 
no action can be brought against him. 
This is not, however, a general rule, and 
it is only when the contract becomes 
impossible for certain specific reasons 
that the principle applies. A contract 
cannot be said to be impossible of 
performance merely because it cannot 
be performed so as to give one of the 
parties the profit he expected or any 
profit at all. Thus, if a man agrees to 
sell to another 1,000 tons of coal on a 
certain day at a certain price, and before 
the time for delivery a coal strike takes 
place so that coal costs three times as 
much as the price mentioned in the 
contract, he must fulfil his contract or 
pay damages. 

When impossibility excuses perform- 
ance.—When the parties have contem- 
plated at the time of making the contract 
that a certain state of things would 
continue, and this state of things has 
ceased and has made the performance 


IMPRISONMENT 


of the contract impossible, then perform- 
ance is excused. Thus, the parties may 
have contemplated that it would con- 
tinue to be legal to perform the contract, 
and if, owing to the passing of some Act 
of Parliament, it becomes illegal, the 
parties will not be bound. Thus, if A 
agrees to sell B some coal, but before 
the date for delivery all coal is taken 
over by the Government and private 
sales are made illegal, performance will 
be excused. (See CONTRACT.) 

IMPRISONMENT.—Penal servitude, 
bard labour and prison divisions have 
been abolished. In past statutes providing 
for a maximum term of penal servitude 
the term ‘‘imprisonment” is substituted, 
and where in a statute power is given to 
impose imprisonment with hard labour, 
the words “‘hard labour” are eliminated. 

Incarceration of minors.—A Court of 
Assize or Quarter Sessions cannot 
impose a sentence of imprisonment on a 
person under fifteen, nor a Police Court 
on a person under seventeen years of age. 

To impose a sentence of imprisonment 
on a person under twenty-one years of 
age the Court must be of opinion that no 
other method of dealing with him is 
appropriate. Where Quarter Sessions or 
a Police Court impose imprisonment on 
a person under twenty-one years of age, 
the Court must state the reason for its 
opinion that no other method of dealing 
with him is appropriate and, in the case 
of a Police Court, that reason must be 
specified in the warrant of commitment 
and in a register. 

By Order in Council Police Courts 
may be prohibited from sentencing to 
imprisonment persons under the age of 
twenty-one or a lower age, and from 
committing such persons to imprison- 
ment in default of payment of a sum to 
be paid on conviction. But such an 
Order in Council cannot be made until 
(1) the Home Secretary is satisfied that 
there are adequate means of dealing with 
such: persons other than imprisonment; 
and (2) the draft Order in Council is 
laid before Parliament, when each House 
must present an address to His Majesty 
praying that the Order be made. 

What, then, is to be done with minors 
who before the passing of the Criminal 
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Justice Act, 1948, could have been 
sentenced to imprisonment? 

1. Detention.—A person not less than 
fourteen, but under twenty-one years of 
age may be sentenced to be detained in 
a detention centre, in no case for more 
than six months. But he must not be 
ordered to be detained in a detention 
centre (1) if he has previously been 
sentenced to imprisonment or Borstal 
training, or (2) if he is not less than 
seventeen years of age and has previously 
been ordered to be so detained since 
attaining that age. Further, the Court 
must be of opinion that any other method 
of dealing with the offender (except 
imprisonment) is inappropriate. And a 
Court shall not order an offender who 
is not less than fourteen years of age to 
be committed to a remand home under 
s. 54 of the Children and Young Persons 
Act, 1933, if a detention centre is 
available for him. 

2. Attendance at an attendance centre. 
—The Court, in the case of a person not 
jess than twelve but under twenty-one 
years of age, where he could before the 
Act have been imprisoned, or if he 
has failed to comply with the require- 
ments of a probation order, may order 





him to attend at an attendance centre for 


a number of months not exceeding 
twelve, provided that no such order may 


- be made where the offender has been 








previously sentenced to imprisonment, 
Borstal training, or detention, or has 
been ordered to be sent to an approved 
school. The times for attendance at the 
a tendance centre are to be such as so 
far as practicable avoid interference 
with school or working hours. Attend- 
ance may not be on more than one 
occasion on any day, or for more than 
three hours on any occasion. 

3. Borstal training.—Where a person 
who is not less than sixteen but under 
twenty-one years of age is convicted on 
indictment of an offence punishable with 
imprisonment and the Court is satisfied, 
having regard to his character and 
previous conduct and to the circum- 
stances of the offence, that it is expedient 
for his reformation and the prevention 
of crime that he should undergo a period 
of training in a Borstal institution, it may 
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pass a sentence of Borstal training in a 
Borstal institution. The period of deten- 
tion shall be for such period, not ex- 
ceeding three years, as the Prison 
Commissioners may determine. After 
his release from a Borstal institution, 
and for four years from the date of his 
sentence, the offender shall be under the 
supervision of such society or person as 
the Prison Commissioners specify in a 
notice given to him on his release. While 
under that supervision he must comply 
with such requirements as may be 
specified. If the offender fails to comply 
with a requirement, he may be recalled 
by the Prison Commissioners to the 
Borstal institution for a period specified 
in sched. 2 of the Criminal Justice Act, 
1948, and in certain cases the Home 
Secretary may commute an unexpired 
portion of the term of training to a 
term of imprisonment. 

Where such a person is convicted by 
a Police Court of an offence punishable 
on summary conviction with imprison- 
ment, and the Court is satisfied of the 
matters detailed in the foregoing para- 
graphs, the Court may commit him in 
custody to Quarter Sessions for sentence 
to Borstal training. Quarter Sessions or 
the Appeal Committee may deal with 
the offender in any way in which the 
Police Court could have dealt with him. 
(See, as to young offenders, REMAND 
Homes; APPROVED SCHOOLS.) 

Persistent offenders.—For those who 
are older and are persistent offenders 
there are two special powers of im- 
prisonment: corrective training and pre- 
ventive detention. 

Corrective training.— Where a person 
who is not less than twenty-one years of 
age is convicted on indictment of an 
offence punishable with imprisonment 
for two years or more, and since he 
attained the age of seventeen has been 
convicted on at least two previous 
occasions of offences punishable on 
indictment with such a sentence, if the 
Court is satisfied that it is expedient 
with a view to his reformation and the 
prevention of crime that he should 
receive training of a corrective character 
for a substantial time, followed by a 
period of supervision, if released before 
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the expiration of his sentence, the Court 
may pass (in lieu of any other sentence) 
a sentence of corrective training for not 
less than two nor more than four years. 

Preventive detention.— Where a person 
who is not less than thirty years of age is 
convicted of an offence punishable with 
imprisonment for two years or more, and 
has been convicted on at least three 
previous occasions since he attained the 
age of seventeen of offences punishable 
on indictment with such a sentence, and 
was on at least two of these occasions 
sentenced to Borstal training, imprison- 
ment or corrective training, then, if the 
Court is satisfied that it is expedient for 
tbe protection of the public that he 
should be detained in custody for a 
substantial time, followed by a period of 
supervision, if released before the 
expiration of his sentence, the Court may 
pass, in lieu of any other sentence, one of 
preventive detention for not less than 
five nor more than fourteen years. 

A person sentenced to corrective 
training or preventive detention may be 
released on licence in accordance with 
the provisions in the third schedule to 
the said Act. In the case of preventive 
detention a person who has been con- 
victed by a Police Court of an indictable 
offence and sentenced by a Court of 
Quarter Sessions to Borstal training, 
imprisonment or corrective training, 
shall be treated as if he had been con- 
victed of that offence on indictment. 

Reception order.—Where a person is 
charged with an offence punishable on 
summary conviction with imprisonment 
and the Court is satisfied (1) that he is 
guilty, and (2) on the evidence of at least 
two duly qualified medical practitioners 
that he is of unsound mind, and (3) that 
he is a proper person to be detained, the 
Court may ‘make a reception order for 
his detention in an institution named in 
the order. 

IMPRISONMENT FOR DEBT 
(SCOTS LAW).—(For English law, see 
JUDGMENT SUMMONS.) Imprisonment for 
debt is known as civil imprisonment, in 
distinction from criminal imprisonment 
imposed as punishment for the com- 
mission of a crime. Imprisonment for a 
money debt in Scotland is now possible 
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only where the debt is in respect of 
rates or taxes or fines due to the Crown 
or where it arises under a decree of 
Court for aliment, that is an obligation 
to pay money for the support of some 
person whom the debtor is bound to 
support, e.g. his wife or the mother of his 
illegitimate child. Imprisonment is still 
possible also where the debtor disobeys 
a decree ad factum prestandum. (See 
AD FACTUM PRA&STANDUM [Scots LAw].) 
In the case of aliment the debtor cannot 
be sent to prison for more than six weeks, 
and only then if it is proved that he 
wilfully refuses to pay the money. If he 
has in fact failed to pay, his refusal will 
be deemed to be wilful unless he himself 
proves that it was not, e.g. that he has 
not any money. The serving of the 
sentence of imprisonment does not 
extinguish the debt. 

Owing to the large number of debtors 
who were sent to prison because they had 
failed to deliver up some goods held by 
them under hire-purchase agreements 
(on the hiring being terminated when 
default in payment was made), it was 
necessary in 1932 to provide that where 
the goods did not exceed £20 in value no 
person should be imprisoned for failure 
to hand them over, unless special appli- 
cation had been made to the Court after 
notice to him, and unless it could be 
shewn that he was wilfully refusing to 
comply with the order. Even in that case 
the Court has power to order the debtor 
to pay asum of money instead of handing 
over the goods. (See HireE PURCHASE 
[Scots LAw].) 

IMPROVEMENTS.—Where an agri- 
cultural tenant quits his holding at the 
termination of his tenancy, he will be 
entitled to compensation for improve- 
ments, under the Agricultural Holdings 





Act. (See AGRICULTURAL HOLDINGS; 
FIXTURES.) 
INCEST.—The Punishment of Incest 


Act, 1908, rendered incest punishable by 
imprisonment for a period not exceeding 
seven years. Both males and females may 
be convicted of the crime. Except where 
proceedings are instituted by the Director 
of Public Prosecutions no prosecution 
for incest may be commenced without 


‘the sanction of the Attorney General. 
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INCOME TAX.—A very great part of 
Government revenue is obtained by a 
tax on personal income. The tax is cal- 
culated in two ways, first as income tax 
proper at standard rate (and reduced 
rates) in the pound and, secondly, by an 
additional income tax known as surtax, 
levied on all income over £2,000 a year 
at rates varying with the amount of the 
income. 

What is Income?—The Courts have 
stated very frequently that income tax is 
a tax upon income. This may appear to 
be obvious, but it is by no means easy in 
all cases to determine whether a sum of 
money received is income or capital. 
Not all money received is income for 
purposes of income tax. 

1. Voluntary Gifts.—As a general rule 
a gift is not liable to income tax. Thus, 
if a parent makes a present of money to 
his child, no tax is payable by the child. 
The parent, of course, will not be 
entitled to deduct the payment from 
his own income for the purpose of cal- 
culating his income tax, and so will in 
effect pay tax himself on the amount of 
the gift. Where, however, the voluntary 
payment or gift is made by an employer 
to an employee in some trade or business 
it may well be that the employee will 
have to include the gift in his return for 
income tax, and in that case the employer 
will be entitled to charge up the amount 
as an expense of his business. 

Gifts to employees will in all cases be 
regarded as income if they are paid 
because the person receiving the money 
is an employee. Thus Christmas boxes 
distributed to a staff are part of the in- 
come of the staff, and are assessable as 
income, whether the person receiving the 
money has any right to it or not. 
Wherever the real ground for making 
the gift is some service rendered by the 
person to whom it is given, the gift will 
be taxable. Thus tips are liable to taxa- 
tion. Awards to employees for sugges- 
tions are not treated as liable to tax. 

It has been held that a benefit granted 
to a professional cricketer by his cricket 
club was not taxable, but where a pro- 
fessional footballer received a proportion 
of the transfer fee for his transfer from 
one club to another (to which he was 
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entitled by the rules of the Football 
Association), the amount paid was held 
to be liable to taxation. 

2. Lump Sum Payments.—Wherte these 
are made by way of compensation for 
injury received by the person to whom 
they are paid, they are not assessable 
unless they are paid in the form of an 
annuity. The person who pays them, 
however, may be entitled to deduct 
them from his profits as a business 
expense in cases where the person to 
whom they are paid is his employee, and 
also in other cases where the payment of 
such sums may be said to be part of the 
ordinary business expenses of the em- 
ployer, e.g. when he is engaged in carry- 
ing out a passenger “bus or railway 
service. To-day this is less important, as 
in such cases the risks will often be 
carried by an insurance company. 

Where under an accident policy pay- 
ments are received periodically by an 
injured person in respect of his injury, 
the person receiving them may be re- 
quired to pay tax. Where money is paid 
to a servant as salary or wages in lieu 
of notice, the servant will usually have 
to include this in his income tax return, 
except where the payment is in respect 
of the time after the employment ceased. 

3. Payments under Insurance Policies. 
—Amounts received under a life policy 
are not taxable. In the case of Fire and 
Burglary Policies the amounts received 
must be included if the policy is taken 
out in connection with some business, 
but not if it is merely in respect of the 
private premises or belongings of the 
insured person. Where the amounts re- 
ceived are taxable in this way, the 
premiums may be deducted in calcu- 
lating the taxable profits of the business. 

4. Casual Profits.—Profits out of trans- 
actions which form no part of the busi- 
ness of the person entering into them, 
but are merely isolated and not likely to 
recur, at any rate frequently, are not 
taxable. Thus, transactions on the Stock 
Exchange in the buying and selling of 
shares, or the purchase of any property 
and re-sale at a profit, are not liable to 
taxation. If, however, the transaction 
is not an isolated one but takes place 
so frequently that it becomes part of the 
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business of the person carrying it out, 
he will be required to pay tax on his 
profits. He will have the corresponding 
benefit that he will be entitled to charge 
any losses, and to deduct them from any 
profits he may make in any other business 
he is carrying out. Thus, betting gains or 
an amount won in a sweepstake would 
not normally be taxable, nor would 
prizes won in newspaper competitions, 
although, if the entering for such com- 
petitions became so frequent as to be 
regarded as part of the business of the 
person receiving the prizes, it might be 
liable to taxation. 

5. Receipts which cannot be converted 
into Money.—A person may be employed 
on the terms that he receives, in addition 
to his wages in cash, either the free use 
of a house, or board and lodging. The 
question may arise whether the value of 
the house or the board and lodging is to 
be taken into account. This will depend 
on whether the additional benefit can be 
turned into cash by the person receiving 
it. Thus, if a man is employed on the 
terms that he receives £500 a year and a 
free house, the value of the house would 
not be included where he had no alterna- 
tive but to live in the house. Where the 
wages are divided so that one part is 
wages proper and the other is considered 
as payment out of which the servant may 
maintain himself tax must be paid on 
the full amount. 

6. Letting Unfurnished Rooms.—A 
person who lets unfurnished rooms is not 
required to return the amounts received 
as part of his income. He will already be 
paying tax on the house of which the 
rooms form part under Schedule A. The 
position is different if the rooms are let 
furnished, or if any service is given in 
addition to the unfurnished rooms. lf 
lodgers provide a regular income the 
profits made from them are assessable. 
But where one or two boarders are taken 
in by a housewife these profits ‘are 
treated as the wife’s income and are often 
allowed for and covered by her earned 
income allowance. 

7. Legacies.—No income tax is pay- 
able on legacies unless they take the form 
of an annuity. If the money received by 
legacy is invested and bears interest, 
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income tax will be payable on the 
interest. 

8. Scholarships.—Income received on 
scholarships will not be liable to tax- 
ation. 

9. Pensions.—As a general rule, pen- 
sions which are paid in respect of past 
services are assessable. Old Age Pensions 
are also assessable. For the purpose of 
determining whether or not a pension is 
taxable, it is immaterial that it is paid out 
of a superannuation fund. War pen- 
sions, in so far as they are given for 
wounds or disabilities, are exempt from 
tax; but pensions paid to widows or to 
mothers whose husbands or children 
were killed are liable to taxation. 
Additional payments to war widows for 
their children are not taxable. 

Who Pays Income Tax?—All persons 
who reside in the United Kingdom, that 
is, Great Britain and Northern Ireland, 
will be liable to income tax on all income 
they receive, whether it arises from some 
source within the United Kingdom or 
not. Further, persons who do not reside 
in the United Kingdom will be liable to 
tax in respect of any money received by 
them from any property in the United 
Kingdom or any profits earned by them 
in the United Kingdom. It will be seen 
from this that persons cannot escape 
from income tax by living outside the 
United Kingdom, e.g. in Jersey, if their 
income arises from some source inside 
the United Kingdom. 

How Income Tax is levied.—The 
responsibility of a levy and collection 
of income tax is in the hands of the 
Inland Revenue Department, whose 
headquarters are at Somerset House. 
Locally, income tax is under the control 
of Inspectors of Taxes, and it is in their 
office that the work of assessing the 
various incomes of the residents in the 
district and obtaining from them proper 
returns is carried out. The actual collec- 
tion of the tax is in the hands of another 
officer, known as the Collector of Taxes. 

Income Tax Return.—Every person 
whose income is such as to make him 
liable to income tax is required to make 
a return. He is not excused merely 
because no demand is sent to him, for 
notices requiring returns are exhibited 
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in churches, and this is a_ sufficient 
demand. Employers are also required 
to send a list of 'their employees and the 
amounts they earned. The return made 
is for the income tax year, which is from 
6 April one year to 5 April the next. 

For the purposes of making a return 
the sources of income are divided into 
five Schedules, called respectively A, B, 
C, D and E. 

Schedule A.—This tax is known as 
Property Tax and is levied on all rent or 
other income arising from the ownership 
of land. It is calculated, not on the actual 
amount of rent received in every case, 
but on what is known as the “annual 
value,”? which is the amount which the 
property would bring in if it were let 
on the terms that the landlord should 
pay all repairs and the tenant should pay 
all the rates. Annual value is normally 
fixed every five years. Even if property 
is not let but is occupied by its owner, he 
will have to pay Schedule A income tax 
on its annual value. This tax is payable 
on 1 January in each year. 
® Certain deductions are allowed from 
the annual value before the tax is cal- 
culated. By far the most important of 
these is the repairs allowance. In the 
case of land this is a deduction of one- 
eighth of the annual value, but in the 
case of houses and buildings the calcu- 
lation is on the following basis: 

ALLOWANCE 
Gross assessment not over 
£40 
Gross assessment over £40 
but not over £50 
Gross assessment over £50 
but not over £100 . - One-fifth. 
Gross assessment over £100 £20 plus one- 


One-fourth. 


£10. 


sixth of the 
excess over 
£100. 


Where the actual amount spent on 
repairs is greater than that allowed, the 
taxpayer may in certain cases claim 
relief. He must, however, prove that his 
average expenditure on repairs and main- 
tenance for a period of five years 
exceeded the allowance as above calcu- 
lated. Other deductions have also to be 
made in respect of land tax, tithes, and 
rates for drainage, fencing or embanking. 
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The repairs allowance is intended to 
include not only the actual cost of 
repairs but also that of maintenance of 
the property generally, e.g. the expenses 
of collecting the rent. 

Where the tenant has undertaken to 
pay the cost of repairs and where, there- 
fore, the rent actually received is lower 
than the gross assessment, the landlord 
will not be entitled to claim in respect of 
a repairs allowance any sum greater 
than the amount by which the assess- 
ment exceeds the actual rent. On the 
other hand, where the owner pays out 
of the rent which he receives any rates, 
taxes, etc., these must be deducted before 
the annual value is calculated. 

Who pays Schedule A?—The person 
on whom the assessment in respect of 
Schedule A is made is generally not the 
owner but the occupier. The occupier, if 
he is a tenant, must pay the tax in the 
first place, but is entitled to deduct it 
from his next payment of rent, so it is 
the landlord who bears the burden of it 
in the end. This does not apply to 
dwelling-houses in the occupation of 
tenants of which the annual value is less 
than £10, nor to land let for a period 
less than a year, nor to houses and 
buildings let in separate apartments and 
occupied by two or more persons 
separately, e.g. flats. In such cases the 
landlord pays the Schedule A tax direct, 
and the tenant pays the full amount of 
his rent without any deduction. In 
addition, the landlord may always apply 
to the clerk to the General Commis- 
sioners before 31 July in any year 
requiring that he should be assessed as 
the occupier of the premises, and in this 
case also he will be entitled to his rent 
in full. Where the occupier is also the 
owner he pays the tax in the ordinary 
way, and as there is no rent from which 
to deduct it, he has to bear the burden 
himself. 

The tenant will normally receive the 
demand for Schedule A tax in January 
and, after he has paid it, he is entitled to 
deduct the amount he has paid from the 
next instalment of his rent. It should be 
noticed that the deduction must be 
made from the next instalment, and not 
from later instalments, and that it 
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cannot be made until the tenant has 
himself paid the tax. 

Where the assessment is greater than 
the rent, the tax can only be deducted on 
an amount equal to the rent. Thus, 
where a person occupies premises at a 
rent less than the annual value (pre- 
sumably the proper rent), he is required 
to pay part of the Schedule A assess- 
ment himself without being able to 
recover it. The deduction is not limited 
to the amount of tax on any one instal- 
ment of rent, and if the instalment of 
rent next due after the payment of 
Schedule A is for any reason not 
sufficiently large to enable all the tax to 
be deducted from it, the balance may be 
deducted from later instalments. 

Schedule B.—This was known as “‘the 
farmer’s tax.”? From the year 1942-43 
occupiers of farms having a Schedule 
A gross annual value of over £100 were 
assessed under Schedule D, those under 
that value remaining in Schedule B. 
But now, beginning with the year 1949- 
50, by Section 31 of the Finance Act, 
1948, ali farmers and persons managing 
land on a commercial~basis are to be 
treated as carrying on a trade and are to 
be assessed under Schedule D (Case I, 
see below). Woodlands remain charge- 
able under Schedule B, but if they are 
managed on a commercial basis the 
occupier may elect to be charged under 
Schedule D. Land still chargeable under 
Schedule B (i.e. land not occupied for 
the purpose of a trade) will be assessed 
at one-third of the annual value. 

Schedule C.—Schedule C is not of 
great practical importance to the average 
taxpayer. There is included in it all in- 
come arising from the public revenue of 
the United Kingdom or of any foreign 
State, Dominion or Colony. Income 
from all these sources is taxed at the 
source (see below), that is, the person 
paying the income deducts from it the 
amount of tax due at the standard rate 
before making payment. This does not 
apply to War Loan and Post Office 
issues of other Government Stock. The 
interest due on these is paid in full and 
must be returned under Schedule D. 

Schedule D.—Schedule D includes all 
profits made from the carrying on of a 


INCOME TAX 


business or received from certain miscel- 
laneous sources, and this schedule and 
Schedule E are by far the most important 
schedules to the average income taxpayer. 

Schedule D has six cases applicable to 
different types of income. 

Case I.—Into this case fall all profits 
arising from trades carried on in the 
United Kingdom by any person, and 
trades carried on outside the United 
Kingdom by persons who reside in the 
United Kingdom. Normally the basis 
of assessment is not the profits:of the 
year in which the tax is paid, but the 
profits of the previous trading year from 
6 April to 5 April inclusive. 

Case I1.—Case II covers the profits of 
professions and vocations, and is assessed 
on the profits of the previous year in the 
same way as Case I. 

Calculation of Profits —When a busi- 
ness man calculates his profits for any 
year, the figure at which he arrives will 
not necessarily be the profits for income 
tax purposes. Many items which a 
prudent business man will incur and 
deduct as expenses from his gross profits 
for the purpose of calculating his net 
profits will not be allowed as deductions 
for the purposes of income tax, and will 
have to be what is caJled ‘“‘added back,” 
that is, added on again to the profits as 
arrived at by him. This, of course, is 
exactly the same as if they had never been 
deducted at all. The only expenses which 
he is entitled to deduct are those which 
have been wholly and necessarily in- 
curred for the purposes of the trade, 
business or profession. 

What May Be Deducted.—Any ex- 
penditure which involves the investment 
of more capital, as distinguished from 
revenue expenses, cannot be deducted. 
Thus, the money spent in alterations or 
extensions to the premises is not an 
expense for income tax. 

Personal Expenditure.—The personal 
living expenses of the proprietor of the 
business cannot be deducted, nor can any 
drawings by him in the nature of wages 
or otherwise, nor his life insurance 
premiums (see below). 

National Insurance Contributions.— 
In the year 1948-49 a flat rate of £12 was 
allowed as deduction from income to 
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cover National Insurance contributions. 
For the year 1949-50 this was reduced by 
an amount representing the contributions 
for maternity, sickness and unemploy- 
ment benefits, which benefits, if any, were 
to be exempt from income tax. The new 
allowance was about £7 15s. Od. This 
was included in an employee’s code 
number under P.A.Y.E. (see below). 

Expenses of Removing Business.— 
These may be allowed in cases where the 
removal is compulsory, i.e. due to expiry 
of lease. 

Subscriptions.—These may be de- 
ducted only in cases where they were 
incurred for the carrying on of the 
business. Thus, subscriptions to trade 
associations are usually allowed, but not 
subscriptions which are made merely in 
the hope of obtaining further business, 
e.g. subscriptions to clubs, nor charitable 
subscriptions unless paid to _ secure 
benefits for employees, e.g. to a local 
hospital to obtain certain treatment. 

Reserves and Legal Expenses.—No 
reserves can be deducted even though 
they may be proper items placed to 
reserve in the accounts, except when 
they are intended to meet expenses 
already incurred—e.g. rent not yet due— 
or for specified bad debts (see below). 
Nor may legal expenses incurred other- 
wise than in the ordinary course of 
trading be deducted. Thus, the expenses 
of collecting debts or defending actions 
are allowed, but not expenses of leases. 

Expenses such as the salaries and 
wages, commission, stationery, etc., may 
be deducted, but not any salary or wages 
drawn by the proprietor of the business. 

Bad and Doubtful Debts.—Where a 
debt is written off as bad, the amount of 
it may be deducted. Where the practice of 
the business is merely to set up a general 
reserve for doubtful debts, the deduction 
of this reserve will not be allowed. Where 
an allowance is desired, the specific debt 
considered doubtful must be indicated, 
and a reasonable reserve against that 
debt will be allowed. Where a bad or 
doubtful debt is paid in a later year the 
amount of it must be added to the 
profits of that year. 

Insurance Premiums.—The amount of 
fire and burglary insurance premiums 
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may be deducted if they relate to the 
business premises or stock. But no 
deduction can be made for premiums 
in respect of life or personal accident 
insurance. A_ special allowance is, 
however, given in respect of life in- 
surance (see below). When a loss occurs 
which is covered by insurance—e.g. 
fire—the amount of the loss may be 
deducted from the profits, but any 
amount received from the insurance 
company must be included in the profits. 
Where part of the loss is not covered by 
insurance, a deduction may be made in 
respect of this part. 

Rent or Annual Value.—Where the 
person carrying on the business is 
assessed under Schedule A (see above) in 
respect of the premises where the business 
is carried on, he is entitled to deduct the 
amount of the net annual value from 
his profits. Where he not only carries on 
business on the premises, but also lives 
there himself, he will not be entitled 
to deduct the full amount of the Schedule 
A assessment, but only a proportion of 
it. The exact proportion which will be 
attributed to the part occupied by him- 
self will depend on the facts of each case; 
but in practice it is usual to allow two- 
thirds of the net annual value as a 
business expense. Where the person 
carrying on the business pays rent and is 
not assessable under Schedule A, the 
amount of the rent will be deducted (or 
a proportion on the same principles as 
above, where the premises are also used 
for other than business purposes). 

Expenses.—Expenses such as_ the 
salaries and wages, commission, sta- 
tionery, etc., may be deducted, but not 
any salary or wages drawn by the 
proprietor of the business. Nothing can 
be deducted in respect of travelling 
expenses between the residence of the 
taxpayer and his place of business, but 
expenses will be allowed which have been 
incurred in visiting customers, or in 
going from a warehouse to a factory. 
Where the travelling involves hotel ex- 
penses, these will usually be allowed, but 
in some cases a proportion of them will 
be disallowed on the ground that the 
taxpayer by living at the hotel has been 
saved a certain amount of expense which 
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he would otherwise have had to incur in 
living at his home. Entertainment 
expenses are not usually allowed. 

Before 1948, the onus lay upon the 
Inland Revenue authorities, if they 
challenged a company’s expense items, 
to prove that the large expenses often 
allowed by companies to their directors 
and senior officials were not ‘“‘wholly, 
exclusively and necessarily’ expended 
in performing the duties of the office or 
employment concerned. 

The Finance Act, 1948, has shifted 
this burden of proof on to the director 
or employee to whom the expenses are 
paid. Commencing with the year 1948- 
49, any money paid as expenses is in- 
cluded in the income of the director or 
employee, who must now prove that these 
amounts or parts of them were expenses 
“wholly, exclusively and necessarily” 
expended in the performance of his 
duties. And benefits in kind received by 
a director or employee are dealt with in 
the same way. 

Wear and Tear.—No sums written off 
for depreciation of plant or machinery 
may be claimed, but in place thereof a 
wear-and-tear allowance is available, 
calculated at a percentage of cost vary- 
ing with the nature of the goods whose 
depreciation is under consideration. 

Special rates of depreciation have been 
fixed by the Inland Revenue authorities 
for different trades. In the case of fixtures 
and fittings it is usual for the taxpayer 
to charge the actual cost of repair and 
renewal instead of a percentage allow- 
ance, and this also applies to trade imple- 
ments, such as barrows or scaffolding, 
and other utensils used in the business. 
The wear-and-tear allowance is confined, 
therefore, to plant and machinery. 

When plant or machinery requires to 
be replaced, an allowance may be claimed 
for obsolescence in cases where the plant 
or machinery has been either scrapped 
or sold, and has been replaced. The 
amount allowed will be the value of the 
machinery as written down by the 
annual deductions for depreciation. 

Cases 3, 4, 5 and 6.—Case 3 includes 
profits of an uncertain value, the most 
important of which are bank interest, 
and the interest received on securities 
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of the British Government which are 
not assessed under Schedule C, and in 
particular War Loan and Post Office 
issues of other Government Stock. 
Cases 4 and 5 deal with income arising 
outside the United Kingdom, while Case 
6 is a sweeping case including all profits 
or gains not coming within any other 
case or schedule but which are neverthe- 
less income for the purposes of income 
tax. The most important of these is the 
profit from letting furnished rooms. 

Schedule E (P.A.Y.E.). — Since 6 
April, 1944, all Schedule E income, 
which is income derived from wages and 
salaries earned in employment, has been 
taxed at the source under the scheme 
known as Pay As You Earn. The tax is 
deducted weekly or monthly. 

The assessment is based on the income 
in the year in which the tax is actually 
paid by deduction. Thus, subject to 
minor adjustments, all tax due on the 
year’s earnings will have been paid at 
the end of the year. Similarly, when em- 
ployment ends tax ends also. 

Each employee is given a code number 
which corresponds to the personal reliefs 
and allowances to which he is entitled, 
and this code number is sent to the 
employer, on a Tax Deduction Card, 
before the beginning of each year. 

The employer has tables called “tax 
tables” or “‘code tables’? which show 
how much tax must be deducted from 
pay in any particular week, according to 
the code number of the employee con- 
cerned and his earnings. 

When an employee’s wages vary from 
week to week because of piece work, 
short time, overtime, absence through 
illness, or for any other reason, the 
amount of tax to be deducted will vary 
also from pay day to pay day. 

On any particular pay day the “tax 
tables’? will show the tax payable on 
total earnings from 6 April, which is the 
beginning of the tax year. From this is 
deducted the tax already paid from 
6 April up to the last pay day; and the 
difference is the amount of tax to be 
deducted in the current week. If this 
result shows a minus figure (that is, 
a balance in favour of the employee) 
in a given week or month, the amount 
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shown is repaid to the employee. 

The employer must, within 14 days, 
pay over to the Collector of Taxes the 
tax which he has deducted from his 
employees’ wages and salaries. 

At the end of each income-tax year 
the employee receives a certificate from 
the employer which shows the total 
amount of his pay for the year and the 
total amount of tax deducted. The 
employee’s code number is based on the 
returns made in a previous year, so that 
any overpayment or underpayment due 
to changes in his allowances can be 
adjusted only by alteration of his code 
number for the next year. But changes 
in personal circumstances during the 
year, such as marriage or the birth ofa 
child, should be notified at the time to 
the local tax office and a new code 
number will be issued. 

If the employee changes his job he will 
receive a statement from the old em- 
ployer showing his code number, the 
total payment since the beginning of the 
tax year on 6 April and the amount of 
tax deducted. This is given to the new 
employer, who can then deduct tax ac- 
cording to the amount of salary or wages. 

If the employee does not want his new 
employer to know how much he was 
earning in his previous employment, 
special arrangements can be made 
through the local Inspector of Taxes. 

Where a person has been unemployed 
over a considerable period he may be 
entitled to repayment of tax and should 
apply to the Labour Exchange or, if paid 
monthly, to the Inspector of Taxes. 

No deductions of tax are made from 
the wages of persons paid at less than £3 
a week or of casual labourers. 

An employee is chiefly concerned to 
see that he gets a correct code number, 
and that depends on his making a 
correct return of all income and a 
proper claim for allowances when so 
required by the Inspector of Taxes. 

A manual worker is entitled to an 
allowance for tools, etc., and the income 
tax authorities have agreed flat rates 
with most Trade Unions. Otherwise, the 
principles on which expenses of em- 
ployees are allowed are the same as 
those allowed in connection with a 
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business assessed under Schedule D. 
Commencing with the year 1948-49 the 
employee is now assessed with expenses 
paid to him by his employer and in order 
to get these expenses allowed the tax- 
payer will be required to prove to the 
satisfaction of the Inspector of Taxes 
that they were ‘‘wholly, exclusively and 
necessarily incurred’’ for business pur- 
poses. (See Expenses above). 

Starting New Businesses.—Where a 
person is starting a business he obviously 
cannot be taxed on the ordinary prin- 
ciples during the first year, as he has not 
any profits of the previous year on which 
the tax may be calculated. In such a 
case during the first year the assessment 
will be calculated on the profits he has 
actually made from the date when he 
began his business until 5 April follow- 
ing; in the second year he will be taxed 
again on the profits of the first year (as 
being the ‘“‘previous year’); in the third 
and subsequent years he will be taxed on 
the profits of the previous year. 

He may, however, apply in writing to 
the Inspector at any time within two 
years of the second year of assessment 
for the purpose of having the assessment 
for the second year calculated on the 
actual profits of that year instead of on 
the profits of the first year. When he does 
this, the assessment of the third year 
will also be taxed on the actual profits 
of that year, instead of on the profits of 
the second year. 

Thus, the effect is that if a man makes 
the necessary application, he may in the 
first three years of his business be taxed 
on the actual profits of the years instead 
of on the profits of the previous year. 
Where application has been made in 
this way it may be revoked at any time 
within twelve months of the end of the 
third year of assessment. 

Giving up a Business.—Similar prob- 
lems arise when a taxpayer gives up a 
business which he has been carrying on. 
Then the tax of the year in which the 
business ceased will be calculated on the 
actual profits from 6 April to the date 
when the business ceased, instead of 
on the profits of the previous year. 
The Inland Revenue have, however, a 
right, in cases where the profits of the 
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previous year exceed those of the year 
in which the business ceased, to make 
an additional assessment on the amount 
of the excess. This has the effect of 
making the taxpayer pay on the profits 
of the previous year, and the whole effect 
is that in practice he will pay tax either 
on the profits of the year in which the 
business ceased, or on the profits of the 
previous year, whichever are the greater. 
Losses.—Where a loss is incurred ina 
business the taxpayer may set off the 
loss against any other income—e.g. from 
investments—which he may _ receive 
during the year. If he has no other 
income, he may carry forward the loss 
and set it off against any profits which he 
may make for the next six years. 
Calculation of Tax.—When the profits 
or salary have been ascertained, and all 
proper deductions made in accordance 
with the above provisions, the tax- 
payer does not require to pay tax 
on the full amount of the remaining 
figure but is entitled to certain allow- 
ances. All the various sources of in- 
come which the taxpayer has will be 
collected together and embodied by 
him in his return, and the resultant 
figure, less what are known as annual 
charges, is called the statutory income. 
1. Charges.—TYhese charges are not 
matters which the taxpayer would have 
been entitled to deduct as part of the 
expense of his business, but they are pay- 
ments reducing the amount of income 
actually retained by him. The best known 
of these is interest paid to a Building 
Society. Thus, suppose a_ taxpayer 
carries on a business in which his gross 
profits are £500, and he is entitled to 
deduct £300 in respect of allowable 
expenses on the principles set out above. 
His profits for income-tax purposes will 
therefore be £200; suppose, however, 
that he owns a house of the annual value, 
after the deduction of the repairs and 
other allowances, of £40; his total income 
will therefore be £240. If he pays £20 a 
year to a Building Society or toa mortga- 
gee this sum will be deducted as a charge 
on his income. Where the payment to the 
Building Society is partly in respect of 
interest and partly in respect of repay- 
ment of capital, only the amount due in 


INCOME TAX 


respect of interest may be deducted. Thus 
his position for income-tax purposes 
will be: 


Profits of business . 3 Se r200: 
Annual value of house . 5 40 
£240 


Less Building Society interest 20 


Statutory Income . : £220 

2. Allowances.—The taxpayer is still 
not required to pay tax on the full 
amount of this statutory income,:for he 
is entitled to deduct from it certain sums, 
called allowances, intended to make the 
tax bear some relation to the burdens 
which there are upon his income. The 
allowances in question are earned in- 
come allowance, personal allowance, 
child allowance, dependent relative al- 
lowance, and allowances in respect of 
insurance premiums on life policies, and 
age allowance. 

Earned Income Allowance.—Where any 
part of the income of a taxpayer is 
earned by him as distinct from being 
derived from investments, he is entitled 
to an allowance which at the present 
time is one-fifth of the net amount of the 
earned income after the deduction of all 
expenses. The maximum allowance was 
£400 in the year 1948-49. The appli- 
cations of these principles to the illus- 
tration above would be as follows : 


Statutory Income . 3 £220 
Earned Income Allowance 
(being one-fifth of £200) £40 


Personal Allowances.—Every taxpayer 
is entitled to deduct a personal allowance. 
A married man whose wife is living with 
him, or is wholly maintained by him, 
may claim a personal allowance of £180 
ayear. All other taxpayers are entitled 
to an allowance of £110. 

Where the total income of a married 
man includes earned income of his wife 
he is entitled to a further allowance equal 
to four-fifths of the wife’s earned income 
up to a maximum of £110. This is 
called the “‘wife’s earned income relief” 
and is given in addition to his personal 
allowance of £180. 

Where a wife’s earned income comes 
from employment and income tax is there- 
fore deducted from her wages or salary 
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under P.A.Y.E., she is entitled to reduced 
rates relief in her own right beginning in 
1948-49. And since the maximum wife’s 
earned income relief of £110 is the same 
as the personal relief of a single person, 
the result is that married women in 
employment are now virtually to be 
charged tax under P.A.Y.E. on their 
earned income as if they were single 
persons. (See Husband and Wife below.) 
Child Allowance.—A taxpayer who has 
children or adopted children under 16 
years of age (including younger brothers 
or sisters in his custody whom he main- 
tains) is entitled to an allowance of £60 
for each child. The allowance is also 
granted if a child is over 16 and is 
receiving either full-time instruction in a 
school, college, university or other edu- 
cational institution or part-time voca- 
tional training for at least 2 years with 
pay of not more than £13 a year. 
Housekeeper Allowance.—A taxpayer 
is not entitled to an allowance merely 
because he has a housekeeper. But a 
widow or widower who has a female 
relative living in to act as housekeeper 
is entitled to deduct £50 as a house- 
keeper’s allowance, unless the relative 
is married and her husband claims the 
£180 personal allowance for a married 
man. If no female relative is available 
another female person may be engaged 
instead, but she also must ‘“‘live ini’? 
A taxpayer who is entitled to a “ child 
allowance” is also entitled to a house- 
keeper allowance if the woman is em- 
ployed to look after the child. But a 
woman taxpayer is allowed this relief 
only if she is in full-time employment or 
is either mentally or physically incapaci- 
tated; and in this case relief is granted 
even if the woman’s husband does get 
the married man’s personal allowance. 
Dependent Relative Allowance.— 
Where the taxpayer maintains at his 
own expense any relative of his or of his 
wife whose total income is not greater 
than £70 a year, and who is incapacitated 
either by old age or by infirmity, or is 
his widowed mother, or his wife’s 
mother, whether incapacitated or not, 
he is entitled to a further allowance of 
£50 a year. If the dependant’s income is 
more than £70 the allowance of £50 is 
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reduced by the amount by which the 
income exceeds £70. If the taxpayer him- 
self is also incapacitated by old age or 
infirmity and has his daughter living 
with him to look after him, he may 
likewise claim an allowance of £25. 

Age Allowance.—Where a taxpayer, 
whose total income is not over £500 a 
year, is himself over 65 years of age at 
the commencement of the year in which 
the assessment is made (or where his 
wife lives with him and is over that age) 
he is entitled to one-fifth of his income 
from his property and investments tax 
free. 

The limitation of this right to persons 
whose income is not over £500 might 
work hardship in the case of persons 
whose income is just over that amount, 
and accordingly it is provided that any 
taxpayer whose income is over £500, but 
who would otherwise be entitled to the 
age allowance, may claim to have his 
income tax reduced to the amount which 
would have been payable had his income 
been exactly £500, plus three-quarters of 
the amount by which the total income 
exceeds £500; this is called “marginal 
age relief.” 

Life Insurance Allowance.—Beginning 
with the year 1949-50 a taxpayer who has 
insured his own life, or that of his wife, 
is entitled to an allowance of two-fifths 
of the premiums over £25 (with a 
maximum allowance of £10 on premiums 
up to £25), to be deducted from his 
assessable income. This allows relief of 
income tax as follows to a person who 
pays tax at the standard rate: 

If the premium is £25 or under, the 
relief granted is at the standard rate of 
9s. in the £ on ten pounds or on the full 
amount of the premium, whichever is 
the less. If the premium is over £25 
allowance is at two-fifths of the standard 
rate of tax (i.e. 2/Sths of 9s.) on the whole 
of the premium. For example: 

On a premium of £5, the 

allowance is (£5 at 9s.) . £2 5s. Od. 
On a premium of £10 to 

£25, the allowance is 

(£10 at 9s.) . . £4 10s. Od. 
On a premium over £25 

(say £50) allowance is 

(2/Sths of £50 at 9s.) . £9 Os. 0d. 
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Up to and including the year 1948-49 
the tax relief had been three shillings and 
sixpence in the £ on the part of the 
premium represented by 7 per cent. of 
the sum assured. Further, if a person 
paid a premium which exceeded a sixth 
of his total income, no allowance was 
made for the excess amount. Where the 
policy was taken out before 22 June, 
1916, the rates for allowances were 
increased to 5s. 3d. in the £ for incomes 
over £1,000 and then to 7s. in the £ for 
incomes over £2,000. 

Rate of Tax.—When all allowances 
have been deducted on the above lines, 
the amount which remains is known as 
the taxable income of the taxpayer, and 
it is on this that he is required to pay 
tax. The rate at which tax is payable is 
called the standard rate of income tax 
and is fixed by the Finance Act of each 
year. 

Standard Rate.—The rates at which 
income tax is charged are liable to be 
altered by any annual Finance Act. The 
standard rate for the year 1949-50 was 
Qs. in the £. But the whole of the net 
income liable to tax is not charged at the 
standard rate. 

Reduced Rates.—For the year 1949- 
50 tax on the first £50 was at 3s. in the £. 
Tax on the next £200 was at 6s. in the £. 
And only the net income in excess of 
£250 was taxable at 9s. in the £. 

Repayment Claims.—Where one per- 
son is bound to pay to another a sum of 
money, less income tax, the income tax 
deducted is paid to the Revenue Authori- 
ties. This applies to most classes of 
unearned income such as dividends from 
shares or other securities, to rent or 
ground rent, to annuities and payments 
out of settled funds. 

Tax is deducted in this way always at 
the full standard rate irrespective of the 
income of the person to whom the money 
is paid. If he is not liable to pay any 
income tax it will be necessary for him 
to claim back from the State the tax 
which has been deducted from him. 
Even if his income is liable to some tax 
he may not be liable to tax at the full 
standard rate, and in this case also a 
repayment claim will have to be made. 
To meet the convenience of persons who 
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would be seriously inconvenienced if 
they were deprived of their tax until the 
end of the income tax year, claims for 
repayment may be made by instalments 
during the course of the year and a 
final claim immediately after 5 April. 

The appropriate form should be 
obtained from the Inspector of Taxes of 
the district. The certificates vouching for 
the fact that tax has been deducted should 
be sent with the claim. If they have been 
lost, duplicates may be obtained. 

Husband and Wife.—For all purposes 
of income tax and surtax, a husband and 
wife who are living together are assessed 
together. The husband must include all 
income received by his wife during the 
year in his own returns, and, except under 
P.A.Y.E., is liable to pay tax on that. 
He is, of course, entitled to a personal 
allowance of £180 instead of £110 and an 
additional ‘“‘Wife’s Earned Income AI- 
lowance” of 4/5ths of the wife’s earned 
income, up to a maximum of £110. 
(See Personal Allowances above.) 

Year of Marriage.—The wife makes 
a separate return as to her income from 
6 April up to the date of marriage, and 
is entitled to any allowances available. 
Her husband is not concerned with the 
income of this period. When he makes 
his return for the year he will include 
all his own income for the whole year, 
and also his wife’s from date of marriage 
up to the next 5 April. The husband 
will be entitled against this to a full 
personal allowance of £180 as a married 
man. So long as the marriage takes 
place within the year of assessment, 
even if so late as 4 April, the husband 
is entitled to his full allowance as a 
married man for the year. 

Separate Assessment.—A husband and 
wife may wish to be separately assessed. 
This will not make any difference to the 
total tax liability. Either should apply in 
writing to the local Inspector of Taxes at 
any time within six months before 
6 July in the year of assessment. Once 
notice has been given in this way it 
will remain good until revoked. 

Separated and Divorced Persons.— 
When a husband and wife have been 
divorced, or are living apart under a deed 
of separation, or by agreement, they are 
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regarded as single persons for tax pur- 
poses, and each of them is therefore 
entitled to a full personal allowance of 
£110. If the husband pays the wife any 
alimony, the normal rule is that, except 
where the payment is being made under 


“an order of the Court or a legal deed of 


separation, the husband must pay the 
amount named in full without deduction; 
but he is treated as if he had deducted 
the amount of tax due and is liable for 
that to the authorities, the payment 
being regarded as a nett amount. This 
does not apply to amounts paid other- 
wise than under order of the Court ora 
legal deed of separation. The husband 
may deduct from his total income any 
sum paid for alimony or maintenance. 

Incomes of £160 and under.—No tax 
is payable on incomes up to £135 (year 
1948-49). To avoid hardship to persons 
whose incomes are just over £135 a 
“marginal exemption” is granted, only 
one-fourth of the excess being liable to 
tax if the income is not more than £160. 

Appeals.—When the taxpayer con- 
siders that his assessment is higher than 
it should be—e.g. when certain items of 
expenditure which he has included as 
part of his business expenses have not 
been allowed—his wisest course is to 
communicate either personally or by 
letter with the Inspector of Taxes in his 
district, and endeavour to induce the 
Inspector to allow the items. This should 
be done without delay, i.e. within two 
or three days of the receipt of the assess- 
ment. If the Inspector will not make the 
allowances, the taxpayer has a right of 
appeal. He must give notice of his in- 
tention to appeal to the Inspector of 
Taxes in writing within twenty-one days 
from the date appearing on the notice of 
assessment, but there is power to extend 
this time where it can be shewn that the 
omission to give notice in time resulted 
from sickness or other reasonable cause. 

Appeal lies normally to the General 
Commissioners, but appeals may be 
made to the Special Commissioners 
instead of the General Commissioners 
under Schedules D or E. The General 
Commissioners are local persons who 
give their services without payment. 
The Special Commissioners are trained 


INCOME TAX 


experts, centred in London, but they 
visit different districts to hear appeals. 
When the notice of appeal is given, 
reasons should be stated in it. Where 
the appeal involves any investigation of 
the books of the taxpayer, he will be 
well advised to go to an accountant and 
obtain from him a proper statement of 
his accounts as shewn by the books. If no 
books have been kept, anaccountant may 
still be able to draw up accounts from 
pass books, invoices and paying-in slips, 
and these documents should certainly be 
shown to the Inspector. 

In very many cases the result will be 
that an arrangement will be come to with 
the Inspector which will render further 
prosecution of the appeal unnecessary. 
If the appeal continues, the appellant will 
receive a notice notifying him of the 
time and place of the meeting of the 
Commissioners, and he should attend 
there. He may be represented by either a 
barrister, a solicitor or an accountant, or 
he may appear in person; but in any case 
he should have with him all documents 
necessary to establish his claim. 

Collection and Payment.—Tax not 
deducted at the source is payable in two 
equal instalments on 1 January and 1 July 
respectively, except in the case of Sched- 
ule A, which is payable in full on 1 Janu- 
ary. Tax may also be paid by special 
stamps issued by the Post Office. 

Proceedings.—After thirty-eight days 
from the time when the tax becomes due, 
proceedings may be taken to recover it 
either by distress or in a Police Court. 
The proceedings in the Police Court must 
be taken within six months of the time 
when the tax became due, and are not 
available if the amount of tax is over 
£50. When Police Court proceedings are 
taken, the taxpayer is usually ordered to 
pay by instalments, and on default may 
be sent to prison. Proceedings may also 
be taken in the High Court. 

Surtax.—Surtax is an additional in- 
come tax on all incomes over £2,000. 
The rate at which this tax is payable 
varies, being 2s. in the £ on the first 
£500 over £2,000, and gradually in- 
creasing until it reaches 10s. 6d. in the 
£ at £20,000. A surtax-payer has also to 
pay tax calculated at the ordinary rates. 
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INCORRIGIBLE ROGUE. — See 
PREVENTIVE DETENTION. 

INDECENT PUBLICATIONS.—It 
is an offence punishable with a fine of 
forty shillings or imprisonment for not 
exceeding one month for any person to 
exhibit or distribute in any public place 
any indecent or obscene picture, printing 
or writing. A police constable may 
arrest for this offence without warrant. 

Where it is reasonably believed that 
any obscene books or papers are being 
kept on any premises for the purpose of 
sale, distribution or exhibition for gain, 
and that one of such articles has already 
been sold or published, a search warrant 
may be issued. This may be granted by 
any Metropolitan or stipendiary magis- 
trate or by two justices. It empowers the 
police to enter, if necessary by force, 
and seize any such articles. The magis- 
trate or justices may, after hearing 
anyone claiming to own any such articles 
which are seized, order their destruction. 

It is an offence to send through the 
post any indecent matter, whether entirely 
wrapped up or not. It is a similar offence 
to send through the post any packet 
having on the cover any words or designs 
of an indecent, obscene, or grossly offen- 
sive character. Anyone who commits 
either of these offences may, on summary 
conviction, be fined £10, or, if convicted 
on indictment, be sentenced to imprison- 
ment for not more than 12 months. 

INDEMNITY, CONTRACT OF.— 
A contract of indemnity arises when one 
person agrees with another that he will 
pay any loss which the other may suffer 
on a certain event happening. The best 
known example of a contract of indem- 
nity is a contract of fire or accident 
insurance. There the insurance company 
undertakes to pay the person insured 
any money which he may lose as a result 
of the risk insured against, e.g. fire or 
accident. 

A contract of indemnity is frequently 
confused with a contract of guarantee 
(q.v.), and it is sometimes important to 
decide whether a contract is an in- 
demnity or a guarantee, for a guarantee 
requires to be “evidenced by writing,” 
i.e. either made at the time or at a later 
time set out in writing; and if the parties 
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have made a verbal contract only, it will 
be invalid if it is a guarantee, but fully 
binding if it is a contract of indemnity. 
A contract of guarantee arises when a 
man promises another that, if some 
person does not fulfil some obligations 
towards the other, he, the first person, 
will do so. 

Thus, if a bank lends money to A, 
and B promises the bank that if A does 
not pay it he will, here A is primarily 
liable to the bank and B is only liable 
in the event of A not paying. This is a 
contract of guarantee and not indemnity. 
There are two contracts in the transac- 
tion, one by A to pay the bank, and the 
other by B to pay in the event of A 
defaulting. B’s contract is a guarantee. 

Indemnity between wrongdoers.— 
When one person asks another to do an 
act for him which is a civil wrong or tort 
(q.v.), and therefore renders that other 
liable to an action for damages, the 
question may arise as to whether the 
person who is liable can claim to be 
indemnified by the person at whose 
request he has acted. 

The general rule is that one wrongdoer 
who knows that what he has done is 
wrong is not entitled to claim an in- 
demnity from a fellow wrongdoer, and 
this rule remains (see s. 6(4)c of the Law 
Reform Act, 1935). But since both 
wrongdoers are liable in respect of the 
same damage, by the Act of 1935 there 
is a statutory right of contribution 
between them, which may.amount to a 
complete indemnity. 

Enforcement of Indemnity.—To avoid 
unnecessary litigation, procedure has 
been provided by which, if a man is 
sued in Court in respect of a claim in 
respect of which he alleges he is entitled 
to be indemnified by some third person, 
he may bring that third person into the 
proceedings and have the question of his 
rights to indemnity determined at the 
same time as the question of his liability. 

Cases frequently arise when goods sold 
by a retailer are manufactured by a 
manufacturer, sold by him to a whole- 
saler, by the wholesaler to a retailer, and 
by the retailer to a customer. If the goods 
turn out to be defective the customer 
will sue the retailer, who will claim an 
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indemnity from the wholesaler, who in 
his turn will claim an indemnity from 
the manufacturer. 

INDENTURE.—An indenture or deed 
of indenture is a deed executed by several 
different parties and binding upon each 
of them, as opposed to a deed poll. (See 
Pott, DreEp oF.) It is so called because 
originally such deeds were copied out in 
duplicate or triplicate on the same parch- 
ment, and the different copies were then 
cut apart from each other, and each 
party was provided with one copy. The 
cutting was irregular, so that if any 
dispute arose as to the deed having been 
forged, the different parts could be 
assembled together, and, if the irregular 
edge of one fitted exactly into the others, 
there was evidence that it was not forged. 

INDICTMENT.—When a person is to 
be tried before a jury, he is said to be 
presented for trial on an indictment, save 
in the exceptional cases of a criminal 
information filed by the Attorney 
General in the King’s Bench Division 
and of proceedings on a coroner’s 
inquisition charging murder, man- 
slaughter or infanticide. The indictment 
actually is a written or printed document 
setting out the offences with which he is 
charged. (See Counr.) 

INDORSEMENT.—This is the signing 
of his name by the payee on a bill of 
exchange, cheque or promissory note 
so that it may be negotiable, that is, SO 
that it may be payable to the person to 
whom it is given. The signature is 
usually on the back of the bill, and it 
may be in pencil. 

When Required.—Only instruments 
payable to particular persons or to 
order require indorsement, for others 
are already payable to bearer and are 
consequently negotiable by mere delivery. 

Indorsement in Blank.—Where a bill 
or cheque is payable to John Smith and 
he indorses it, it then becomes payable 
to any person into whose hands it falls. 
Legally Smith could take the cheque to 
the bank and demand payment without 
indorsing it, but in practice most banks 
require his indorsement by way of 
receipt. The reader will doubtless remem- 
ber that he is generally required to 
indorse cheques drawn payable to self.” 


INDORSEMENT 


Special Indorsement.—A may sign his 
name on the back and say, in addition, 
“nay B.” This is called a special indorse- 
ment and the bill or cheque is payable to 
B or his order. In effect A becomes a new 
drawer and B is a new payee. They are 
called the indorser and the indorsee. 
Now the cheque will be paid only to B, 
so if he (B) wants anyone else to get 
payment he must again indorse either 
specially or in blank, and so the process 
may go on. There is no limit to the 
number of indorsements. Any holder 
may convert a blank indorsement into 
a special indorsement by writing above 
the indorser’s signature a direction to 
pay the dill or cheque to, or to the order 
of, some other person. 

Indorsement must be of the whole 
bill; where there are several payees all 
must indorse. 

Delivery to the indorsee is necessary to 
complete his title to the bill. Delivery 
without indorsement gives the transferee 
all the rights of the transferor and the 
right to have his indorsement. 

Restrictions.—Conditions in an in- 
dorsement may be disregarded, but it 
may contain terms making it restrictive, 
as, for example, a term restraining 
further negotiations. 

Frrors.— Where the payee or in- 
dorsee is wrongly designated or his 
name is misspelt, he may indorse the 
bill or cheque as therein described, 
adding, if he thinks fit, his proper 
signature. 

Forgery.—Where a banker pays a 
cheque in good faith and in the ordinary 
course of business relying on a forged 
indorsement, he incurs no liability. 

Liability of Indorser.—An indorser 
undertakes that the bill will be paid on 
due presentment, and that, if it is dis- 
honoured, he will compensate the holder 
or any subsequent indorser who has to 
pay, provided all the necessary steps are 
taken on dishonour. He cannot deny to 
the holder that the signatures of the 
drawer and of the previous indorsers 
are regular and genuine. He is also 
precluded from denying to later indorsers 
that the bill was valid, and that he had a 
good title to it at the time of his indorse- 
ment. (See BILL OF EXCHANGE; CHEQUES.) 
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INDUSTRIAL ASSURANCE.—This 
is a particular form of life insurance. It 
may be defined as the business of effect- 
ing assurances upon human life in which 
the premiums are collected by door-to- 
door collectors weekly or monthly. 
The business is conducted by regis- 
tered Friendly Societies and Industrial 
Assurance Companies, and is regulated 
by various Acts of Parliament, mainly 
the Friendly Societies Act, 1896, the 


Industrial Assurance Act, 1923, and the, 


Industrial Assurance and _ Friendly 
Societies Acts, 1929 and 1948. 
Who may Insure.—This form of ° 


insurance has included policies to cover 
the funeral expenses of relatives— 
parents, children, grandparents, grand- 
children, brothers and sisters—but under 
the Industrial Assurance and Friendly 
Societies Act, 1948, the persons who may 
now be insured in this way are restricted 
from 5 July, 1949, to parents, step- 
parents and grandparents, with a limit 
of £20 (exclusive of bonus and any free 
policies granted before the Act) payable 
to each proposer assuring a life for 
funeral expenses. These policies are 
not assignable. Every person who has, 
under the above Act, assured a parent, 
step-parent or grandparent must, before 
being paid the insurance money, obtain 
a special death certificate (price 1s.), 
issued for the purposes of the Act. 

Industrial assurance policies can also 
be effected on one’s own life and on 
husbands and wives, either as whole life 
or as endowment policies. There is no 
limit to the sum which may be assured, 
except that under the Friendly Societies 
Act, 1896, no member, or person 
claiming through a member, was entitled 
to receive from a registered Friendly 
Society more than an assured sum of 
£300, or £52 by way of annuity. The 
1948 Act has raised these limits to 
£500 and £104 respectively, and has 
enabled a husband or wife to effect 
industrial life or endowment assurances 
on the other. Hitherto it was possible 
to insure a spouse only for funeral 
expenses with a Society. 

Children’s Policies.—A parent, simply 
as a parent, has no insurable interest in 
his child and so, apart from statute, 
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cannot insure the child for his own 
benefit. However, the Friendly Societies 
Act, 1896, permitted the insurance of 
children for funeral expenses for maxi- 
mum sums of £6 on the death of any 
child under the age of five and £10 under 
the age of ten. Under the Industrial 
Assurance and Friendly Societies Act, 
1923, these limits were raised, and it 
was then illegal for the offices to insure 
or pay any sum of money which exceeded 
£6 on death under the age of three, £10 
under the age of six and £15 under the 
age of ten. The Industrial Assurance 
and Friendly Societies Act, 1929, per- 
mits a refund of premiums in excess of 
these amounts so far as endowment 
policies are concerned. 

Since 5 July, 1949, the date on which 
death grants became payable under 
the National Insurance Scheme, the 
only benefit payable in respect of a 
policy issued since 5 July, 1948, by a 
Society, an Industrial Assurance Com- 
pany, or a Trade Union on the death 
of a child under ten, is a repayment of 
the whole of the premiums paid. From 
5 July, 1949, it has been possible to insure 
a child’s life only for its own benefit. 

Forfeiture Notice.—No forfeiture shall 
be incurred by the owner of a policy if he 
fails to pay any premiums until after (1) 
notice has been served on. him stating 
the amount due, and informing him that 
unless he pays that amount within 
twenty-eight days his benefit will be 
forfeited; and (2) default has been made 
by him in complying with that notice. 

Paid-up Policy.— Where notice of the 
forfeiture of a policy as above has been 
served on the owner, and (1) the policy 
is for fifty years or upwards, the person 
whose life is assured is over fifteen, and 
not less than five years’ premiums have 
been paid; or (2) the policy is for 
twenty-five years but less than fifty, and 
not less than five years’ premiums have 
been paid; or (3) the policy is one for 
less than twenty-five years and not less 
than three years’ premiums have been 
paid—then the owner, under the Indus- 
trial Assurance Act, 1923, if he makes 
application within one year of the 
notice, is entitled to a free paid-up 
policy calculated under certain rules. 
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In practice, however, most of the 
offices grant free policies on more 
favourable terms than this. Some grant 
free policies after completion of only 
one year’s payments and free policies for 
full benefit on fulfilment of certain 
conditions. 

Surrender Value.—Whole-life indus- 
trial policies do not usually carry any 
contractual right to a surrender value. 
But some offices will undertake in 
certain conditions to pay cash in lieu of 
accrued free policies. Surrender values 
are given under Section 24 (1) of the 
Industrial Assurance Act, 1923, in cases 
where the lives assured are missing and 
their existence is in doubt, or the owners 
of policies are permanently resident 
abroad or can submit satisfactory proof 
of their intention so to reside. 

Rules are laid down in the 1923 Act 
for the calculation of the value of a 
policy at any given time, the surrender 
value being 75 per cent. of this. 

Some adult endowment policies carry 
the right to be surrendered; others do 
not; it depends upon which office is 
concerned. But the 1929 Act provides 
for the payment of a cash surrender 
value on terms more favourable in 
respect of an endowment policy issued 
on a child under age ten, after at least 
one year’s premium payments. 

Bonuses.—The majority of industrial 
policies are non-profit-sharing, but a 
number of the Companies and Societies 
distribute surpluses by way of bonus 
additions to the sums assured. 

Illegal Policies.—Where a Society or 
Company has issued an illegal policy or 
one which is not within its legal powers, 
it is liable to pay the owner of the policy 
a sum equal to its surrender value 
where it was effected before the Act of 
1923, and where issued after the Act, a 
sum equal ‘to the amount of the pre- 
miums paid, unless it is proved that the 
Society or Company was deceived by 
some false representation by the pro- 
poser which caused it to be ignorant of 
the illegality. 

Assignments and Nominations.—The 
majority of industrial policies contain a 
clause prohibiting assignment, and be- 
fore any deed of assignment can be 
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executed the permission of the Company 
has to be obtained. Permission is 
usually given in those cases where 
assignment is allowed by law. The Indus- 
trial Assurance and Friendly Societies 
Act, 1948, prohibits absolutely the 
assignment of policies on the lives of 
parents, step-parents or grandparents. 
When an assignment is made, all rights 
in the policy vest in the assignee. A fee up 
to 5s. can be charged by the insurance 
office for acknowledging receipt of a 
notice of assignment. (See ASSIGNMENT.) 

Nomination can be made passing the 
benefit at death of policies held with a 
Friendly Society, but unlike assign- 
ments it can be revoked at any time. 
Subsequent marriage revokes a nomin- 
ation, but a will made subsequent to a 
nomination does not invalidate that 
nomination. 

Substitution.—Where the owner of a 
policy agrees to accept a new policy in 
place of his existing one, the Assurance 
Society must pay him the surrender 
value of the old policy, or issue to him 
a free paid-up policy of equivalent 
value, unless the value of the sub- 
stituted policy, calculated according to 
certain rules, equals, or is greater than, 
the surrender value at the date of the 
substitution. In such a case, the office 
must furnish the owner with a certified 
account of the respective values of the 
old and new policy. 

Transfers.—Should a person wish to 
transfer his assurance from one Society 
to another, he must give his written 
consent in a prescribed form, and no 
Society can transfer his assurance 
without that consent. The Society or 
Company, to which the assured is to be 
transferred, must furnish the owner with 
a signed copy of the consent and of the 
document in prescribed form annexed 
thereto, and must give notice within 
seven days of the proposed transfer, 
containing full particulars and the con- 
sent, to the Society or Company from 
which the assured is seeking to be trans- 
ferred. From the date of that notice the 
office from which the person @ trans- 
ferred will have no liability under the 
policy. ) 

Societies and Companies, Deposit.— 
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Industrial assurance counts as a separate 
class of assurance business for the 
purposes of the Assurance Companies 
Act, 1909, and a separate deposit is 
required of £20,000 with the Supreme 
Court from Societies and Companies in 
respect of it. 

Disputes.—In all disputes with his 
Society or Company, any member or 
person assured may, notwithstanding 
any of the rules of the Society or Com- 
pany to the contrary, apply to the 
County Court, or to a Court of Summary 
Jurisdiction (if the amount of the claim 
does not exceed £25, and not less than 
fourteen days’ notice of the application 
is given to the Society or Company), who 
may settle that dispute under provisions 
of the Friendly Societies Act, 1896. 

As an alternative, the dispute may be 
referred to the Industrial Assurance 
Commissioner by the Company, Society 
or the policy owner, if the amount of 
the claim does not exceed £50 and the 
legality of the policy is not questioned, 
nor fraud nor misrepresentation alleged. 
By consent of both parties it may be 
referred to the Commissioner (address: 
17, North Audley Street, London, W.1) 
without any of the restrictions above. 

A fee of 2s. 6d. is payable on reference 
of the matter if the claim does not 
exceed £10, 5s. if not more than £25, 
and 10s. if not exceeding £50. 


INDUSTRIAL DISEASES. — See 
NATIONAL INSURANCE (INDUSTRIAL 
DISEASES). 


INDUSTRIAL INJURIES. — See 
NATIONAL INSURANCE. 

INDUSTRIAL SCHOOL.—An in- 
dustrial school was a school to which 
children who had committed offences 
were sent for education and correction. 
The Children and Young Persons Act 
of 1933 abolished Industrial Schools and 
Reformatory‘Schools and replaced them 
with what are called Approved Schools. 
(See APPROVED SCHOOLS.) 

INFANT.—In law any person under 
21 years of age is an infant. The law 
recognizes that an infant is not fully 
capable of managing his own affairs or 
looking after his own interests, and for 
that reason has provided a very large 
measure of protection for him. This 
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protection extends to limit his power to 
bind himself by contract and also to 
dispose of his property by will. He is also 
provided with guardians to look after 
his interests and himself personally and 
see to his upbringing, support and 
education. 

Contracts.—The contracts of an infant 
may be either (a) binding on him; (d) 
binding unless he repudiates them within 
a reasonable time of his reaching 21; 
(c) void and of no effect; or (d) un- 
enforceable against him. p 

Binding Contracts.—A large number 
of contracts are binding on any infant 
because they are for necessaries, that is, 
for things which are required by him. 

Necessaries do not merely include 
sufficient food, drink and clothing to keep 
the infant alive, but will depend in the 
first place on the social position in life 
which the infant occupies. Thus the 
20-year-old son of a millionaire who 
ordered a motor-car which was delivered 
to him, would be compelled to pay for 
it because it was reasonably necessary to 
his state of life; but the same motor-car 
sold and delivered to a person in a less 
wealthy position would not bind him to 
pay for it. Not only, however, must the 
article sold in itself be necessary with 
the above meaning but it must also be 
shewn that the infant was not already 
sufficiently provided with the article. 
Thus, if the infant already had three 
motor-cars a fourth one would clearly 
not be necessary for him. 

Persons dealing with an infant do so, 
it will be seen, at some considerable risk 
to themselves, for even if the article is 
necessary to the infant so far as his 
social position is concerned, if it should 
turn out that the infant is already well 
supplied with that article it would not 
be considered necessary to him and the 
price would not be recoverable. 

Contracts which an infant makes for 
his benefit are also binding on him. 
These are usually confined to contracts 
for his education and for apprenticeship 
or service. It is recognized that, even 
though the service contract or apprentice- 
ship contract may contain clauses which 
are of themselves against his interests, 
e.g. which prevent his trading after he 
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has left the employment in competition 
with his employer—yet if such clauses 
were not binding no one would be 
willing to take an infant into their 
employment at all, for they would not be 
able adequately to protect themselves, 
and therefore the contract as a whole is 
considered to be for the infant’s benefit. 

Contracts binding unless repudiated.— 
In some cases an infant may acquire 
some right of property which, although it 
is of value, yet imposes on him certain 
obligations. Thus he may become a 
tenant under a lease and will be bound to 
pay the rent and perform the other obli- 
gations of the lease, e.g. to keep the 
premises in repair. Again, an infant may 
become a shareholder in a company and 
hold shares which are partly unpaid. In 
this case he will be called upon to pay 
the further amount due on the shares 
when calls are made by the company. 
In both these cases the infant has a 
choice when he becomes 21 as to whether 
he shall remain bound by the contract or 
not. If he does not wish to be bound he 
must repudiate the contract within a 
reasonable time of becoming 21 by 
giving notice to his landlord or to the 
company; and if he does this the con- 
tract will cease to be binding upon him 
so that he will not be liable for further 
rent in the case of the lease, nor for calls 
to be made in the case of the shares. 

Void Contracts.—Certain contracts 
entered into by an infant are, for his 
protection, declared by law to be abso- 
lutely void and of no effect. The most 
important of these is a contract for the 
repayment of money lent. No person 
who lends money to any infant can 
recover it from him. Even if the infant 
after he becomes 21 promises by what 
would otherwise be a binding contract 
to repay the money borrowed before he 
is 21, he will not be bound to do so. 
Contracts for goods supplied, other than 
necessaries, and all accounts stated by 
infants are also void. An account stated 
arises when two parties who have 
accounts between them agree that on 
balance a certain amount is due by the 
one to the other. 

Even if the infant has induced the other 
party to the contract to lend him the 
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money or supply the goods by deliber- 
ately stating that he is over 21, and if the 
other party has believed this statement 
and relied on it, the infant will not be 
liable. Where the infant has paid the 
money due under the contract he can 
always recover it back if he is prepared 
to give up what he received in exchange, 
but he cannot claim the money back and 
also retain the goods or whatever else 
it may be that he has obtained. 

Where an infant has obtained goods 
without paying for them he may be 
ordered to return them if he has obtained 
them by fraud, e.g. by stating that he is 
over 21; but where he has obtained them 
without any fraud, he may refuse either 
to pay for the goods or to return them. 
It is obvious, therefore, that it is very 
risky for any person to trade with an 
infant and supply him with goods on 
credit, for the infant may refuse either to 
pay for the goods or to hand them back. 
When it is remembered that persons of 
20 years of age are, by the law, classed as 
infants, it will be seen that the protection 
afforded them is possibly more than 
circumstances require. 4 

New Contract after Infancy.—Even 
though an infant when he becomes 21 
makes a new contract for fresh con- 
sideration (q.v.) to do what he has con- 
tracted to do during infancy, this new 
promise by him will not be binding. 
Thus, if an infant trader has contracted 
a debt while an infant for goods supplied 
to him, and later after becoming 21 
agrees with the person who has supplied 
the goods that, if he will supply more, 
the infant will pay for those and also for 
the goods which were supplied previously, 
the infant cannot be compelled to pay 
for the goods supplied before he was 21. 

It should be especially noticed that a 
father is not liable to pay a debt incurred 
by his son, unless he has agreed with the 
person to whom the debt is owed that he 
will pay the money, or has authorized 
the son to incur the debt. This rule 
applies whether or not the debt is for 
necessaries, and the ordinary rules of 
principal and agent apply. (See PRIN- 
CIPAL AND AGENT.) 

Bankruptcy.—As an infant is not 
liable, so he cannot be made bankrupt. 
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INFANTICIDE.— Until 1922, when- 
ever it was proved that a woman had 
murdered her child, whatever the circum- 
stances of the crime, sentence of death 
had to be passed in the same way as in 
any other murder. Now, where in her 
trial for murder it is shown that a woman 
by any wilful act or omission causes the 
death of her child, being a child under 
the age of 12 months, but at the time 
of the act or omission the balance of her 
mind was disturbed by reason of not 
having fully recovered from the effect of 
giving birth to the child or by reason of 
the effect of lactation consequent upon 
the birth of the child, the jury may 
return a verdict of infanticide and not 
of murder or manslaughter. It is also 
provided that, where the circumstances 
warrant it, a woman need not even be 
charged with murder, but merely with 
the lesser offence of infanticide. It is a 
felony punishable as if she had been 
guilty of manslaughter. 

INFANT (PROPERTY).—An infant 
cannot own a legal estate in land, but any 
land may be held in trust for him. An 
infant can own goods or shares in a 
company. He can become a shareholder 
by applying for shares when a company 
is formed and having shares allotted to 
him. He cannot transfer any of his 
property except possibly chattels, which 
he may dispose of by gift or otherwise, 
but the transaction is always liable to be 
set aside on the ground of undue 
influence (q.v.). 

An infant cannot make a will, but he 
can dispose of money belonging to him 
in the Post Office Savings Bank by a 
document equivalent to a will and, in 
certain cases, when he marries before 
reaching 21, he may at the age of 20, if 
a male, or 17 if a female, make a 
binding marriage settlement with the 
permission of the Court. 

INFECTIOUS DISEASE.—There are 
certain infectious complaints which are 
called notifiable diseases, because the 
local medical officer of health must 
be notified of any case of infection. 
The following diseases or complaints 
are notifiable: smallpox, diphtheria, 
cholera, scarlet fever, membraneous 
croup, erysipelas, typhus, typhoid and 
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enteric fever, plague, malaria, dysentery, 
acute influenza and acute primary 
pneumonia, cerebro-spinal fever, acute 
encephalitis lethargica and acute polio- 
encephalitis and puerperal fever, acute 
poliomyelitis, ophthalmia neonatorum 
and tuberculosis. The term “infectious 
diseases”’ includes all the above. 

Notification and how it is done.—If an 
inmate of any house, ship, tent, shed, or 
van or other human habitation is 
suffering from an infectious disease, the 
head of the family to which the sick 
person belongs, and in default the 
nearest relative of the patient present in 
the building or in attendance on the 
patient, and in default every person in 
charge of or in attendance on the 
patient, and in default the occupier of 
the building, must, whenever he becomes 
aware that the person is suffering from 
an infectious disease, send notice to the 
medical officer of health for the district. 

The occupier, in the case of a lodging- 
house where all the rooms are let to 
lodgers, is the person who receives the 
rent from the lodgers. When a doctor is 
called to the patient he must send a 
certificate to the medical officer of 
health stating the name of the patient, 
the address of the place where he is, and 
the disease from which he diagnoses him 
to be suffering. A person responsible for 
giving the notice who fails to do so is 
liable to a penalty of 40/-. 

What is Exposure?—It is an offence 
for a person who knows that he is 
suffering from an infectious complaint 
to expose himself, without taking proper 
precautions to prevent the spread of 
infection, in a street, or shop, or in any 
public conveyance. 

If a person in charge of a sufferer from 
an infectious complaint allows him so to 
expose himself he commits an offence. 
Similarly, any person who gives away, or 
sells, or exposes without previously 
disinfecting them, any bedding, clothes 


or other things which have been exposed 


to infection, commits an offence. The 
penalty in each case is a maximum fine 
of £5. 

Clothes or bedding which have been 
exposed to infection must not be sent to 
a laundry or to any public wash-house, 
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unless they have been disinfected to the 
satisfaction of a registered medical 
practitioner, or unless they are sent with 
proper precautions for the purposes of 
disinfection and the laundry is informed 
that they have been exposed to infection. 

A person suffering from a notifiable 
complaint must not take away or use any 
book from a public or circulating library, 
nor must he return or cause to be 
returned any book which he knows to 
have been exposed to infection. He must 
give notice to the local authority that the 
book has been so exposed and the 
authority must then have it disinfected 
or destroyed. If the authority orders the 
book to be destroyed it must pay the 
value of the book to the proprietor. 

Exposure in Public Vehicles.—A person 
who knows that he is suffering from a 
notifiable disease must not enter any 
public conveyance used for the con- 
veyance of persons at separate fares. Nor 
must a person in charge of a person 
whom he knows to be so suffering permit 
that person to be so carried. The owner, 
driver or conductor of such a public 
conveyance also commits an offence if 
he knows that the person carried is so 
suffering. 

A person who knows that he is suf- 
fering from a notifiable disease must, 
before entering a public conveyance not 
used for the conveyance of the public at 
separate fares, notify the owner or driver 
that he is so suffering. And a person in 
charge of a person so suffering must not 
permit that person to be so carried 
without informing the owner or driver 
of that vehicle. The owner or driver of 
such a public conveyance may refuse to 
convey a person so suffering until he has 
been paid a sum sufficient to cover the 
expense of disinfecting the conveyance. 
And the person in charge of the public 
conveyance must, as soon as practicable, 
give notice to the medical officer of health 
and, before permitting any other person 
to enter the conveyance, cause it to be 
disinfected. The local authority must 
provide for the disinfection of the con- 
veyance free of charge except in cases 
where the owner, driver or conductor 
conveyed a person knowing that he 
was suffering from infectious disease. 
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School Attendance.—A child who has 
been exposed to infection or who is 
suffering from a notifiable disease must 
not be sent to school after a notice has 
been received from the medical officer 
forbidding the child to be sent. The 
parent or person in charge of such 
child, who permits the child to attend 
school after receiving such a notice, is 
liable to a penalty of £5. 

The local authority, acting on the ad- 
vice of the medical officer, may require 
that a primary school shall be closed or 
that certain children shall be excluded 
from it for a certain time, to check the 
spread of an infectious disease. 

Disinfection of Houses and Articles. 
—If the medical officer of health certifies 
that the disinfection of a house or of any 
of the articles in it would tend to prevent 
or check the spread of any infectious 
disease, the local authority must serve a 
notice on the occupier, or, if the house - 
is unoccupied, the owner, that the disin- 
fection of the house and the articles 
will be carried out by the authority, 
unless the occupier or owner informs the 
authority that he will carry out the 
disinfecting to the satisfaction of the 
medical officer. If he does not undertake 
to do so then the local authority must 
carry out the disinfection and pay com- 
pensation for any unnecessary damage 
caused by their action. 

If a person ceases to occupy any room 
or house in which within six weeks 
previously there has been an infectious 
person, he must disinfect the room and 
all the articles in it to the satisfaction 
of a doctor, or else he must give notice 
of the previous existence of such in- 
fectious disease to the owner of the 
house or room. Failure to give such 
notice or carry out such disinfection 
renders him liable to a penalty of £20. 

Similarly, any person who lets a house 
without having it disinfected after an 
infectious person has resided in it, or 
makes any false answer to a question 
by an intending tenant about previous 
infection, is liable to a penalty not 
exceeding £20. (See HospirAL; PUBLIC 
HEALTH; VACCINATION.) 

INFORMATION.—In order to bring 
a person before a Police Court on a 
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charge, it is necessary to obtain from a 
Justice of the Peace either a summons 
directing him to attend, or else a warrant 
directing a police constable to arrest him 
and bring him to the Court. Summonses 
and warrants, however, are issued only 
after information has been laid before 
the justice to whom the application has 
been made. The information may be 
verbal or it may be written. Where a 
warrant is applied for, it is customary 
to require it to be in writing, and for 
the person who is making it to swear on 
oath that it is true. A criminal informa- 
tion may be filed in the King’s Bench 
Division by the Attorney General 
charging certain misdemeanours which 
tend to discredit or endanger the 
Government. 

INHIBITION (SCOTS LAW).—This 
is a form of diligence (see DiLIGENCE) by 
which a person who has obtained a decree 
of Court for a sum of money (ie. the 
creditor on a decree) may prevent the 
debtor on the decree from entering into 
any transactions in connection with his 
heritable property (see~HERITABLE PRO- 
PERTY), e.g. Selling it, which would have 
the effect of putting such property 
beyond the reach of the creditor and so 
prejudice his chances of recovering the 
sum due. It is therefore merely a personal 
and precautionary form of diligence 
designed simply to preserve the creditor’s 
rights. It does not actually put the 
amount due into the creditor’s hands; 
to do that the creditor would have to use 
some other form of diligence as well. 

INJUNCTION.—An injunction is an 
order or judgment of the Court pro- 
hibiting a person from doing or continu- 
ing some wrongful act or course of 
conduct, or else directing a person to do 
something by way of removing or 
undoing an existing wrong. When an 
injunction prohibits an act or course of 
conduct it is called a _ prohibitory 
injunction, and this is the form in which 
it is usually met. In this form it is 
familiar as a means of stopping -a 
nuisance, or a continuing trespass, or 
the infringement of copyright or of a 
patent; it may even be used to prevent 
breach of contract where the breach 
consists in doing something that is 
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prohibited by the contract, e.g. carrying 
on business in a particular area. When 
an injunction directs something to be 
done it is known as a mandatory injunc- 
tion; it is seldom met with in this form, 
but one example is an injunction 
directing the removal of some building 
or other structure which has become a 
nuisance, e.g. by obstructing ancient 
lights (see ANCIENT LIGHTS). 

Injunctions are also classified as 
interlocutory and perpetual. An. inter- 
locutory injunction ‘is one granted by 
the Court temporarily on the issue of 
the writ in an action, its object being to 
prevent the possibility of any wrong 
being done in the interval before the 
trial of the action, i.e. before the Court 
has decided whether the plaintiff has 
been wronged. A perpetual injunction is 
one granted as a final judgment in the 
action, the object in this instamce being 
to restrain or prohibit the defendant 
from doing an act which the Court has 
decided is an infringement of the 
plaintiff’s rights. 

Disobedience to an injunction is 
contempt of Court, which may be 
punished by committal to prison. So 
where in spite of an injunction the 
wrongdoer later wilfully repeats his 
wrongful act the aggrieved party does 
not require to bring a new action to 
assert his rights; all that he need do is 
apply to the Court to commit the wrong- 
doer to prison until he is willing to obey. 

INNS.—See Horets; INTOXICATING 
Liquor; PuBLICc Housss. 

INNS OF COURT.—AII barristers 
in England derive their rank as such 
from being members of one of the four 
Inns of Court. No one who is not a 
member can practise at the Bar. These 
Inns are situated in London (Gray’s 
INN, INNER TEMPLE, LINCOLN’s INN 
and MippLe TEMPLE) and are voluntary, 
independent, unincorporated societies. 
Membership is of three categories— 
students, barristers and benchers. 

The Bench.—The governing body of 
each Inn are the benchers, who are 
drawn from barrister members of the 
Inn. All barristers in practice are subject 
to the supervision of the benchers of 
their Inn. They determine who shall be 
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admitted as a student, who shall be 
called to the Bar, and the call of members 
of their Inn is made by them. They 
form a domestic tribunal to enquire into 
any alleged professional misconduct by 
a member and they have the power of 
disbarring or disbenching him, subject 
to an appeal to the Visitors, who are 
the Lord Chancellor and all the Judges 
of the High Court. No action by a 
member of an Inn which is brought 
against the benchers for anything done 
by them in their official capacity will be 
heard by the High Court. 

INNUENDO.—A statement is often 
capable of more than one meaning. An 
innuendo is the term applied in law to 
that meaning of a defamatory statement 
which is not clear on the face of the 
statement, that is to say, the secondary 
meaning which the person complaining 
of an alleged libellous or slanderous 
statement himself puts upon the state- 
ment. Thus a statement which could 
not in its plain ordinary meaning be 
defamatory may, in the circumstances 
in which it was made, be capable of 
bearing a special meaning. Thus, to say 
that A is a bad swimmer would be a 
statement which could not in its ordinary 
meaning be said to be a defamatory 
statement, but if such a statement was 
made to persons who knew that A was 
a professional life-saver, then the state- 
ment would probably be defamatory of 
A. In such circumstances the state- 
ment could be said to bear an innuendo. 

In every action for libel or slander the 
person suing must be careful to specify 
the meaning in which he alleges the 
words have been understood, and it is 
for the plaintiff to prove that a reason- 
able person, in all the circumstances in 
which the statement was made, could 
understand the defamatory statement in 
the sense alleged in the innuendo. (See 
DEFAMATION.) 

INQUEST.—An inquest is an enquiry 
carried out by a coroner. An inquest 
may be held for several reasons. Usually, 
of course, it is to ascertain the cause of 
death of a person, but coroners hold 
inquests on treasure trove, and the cor- 
oner of the City of London holds inquests 
as to the causes of fires in the City. 
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In certain cases coroners are required 
to have juries to arrive at verdicts. They 
have to do this in all cases where murder 
or manslaughter is suspected, or where 
death has resulted from an accident on 
the highway. Where there is a jury the 
coroner acts rather as a Judge does and 
sums up the evidence to the jury. The 
jury then give a verdict as to the cause 
of death, and they are usually allowed, 
if they wish, to add a rider blaming or 
exonerating individuals. Where there is 
no jury the coroner arrives at a verdict 
himself. 

Inquests are, compared with ordinary 
Courts of law, rather informal in their 
procedure. Evidence is freely admitted 
which would contravene certain of the 
rules as to evidence in the ordinary 
Courts. Interested parties can be legally 
represented; but it is left to the discretion 
of the coroner as to whether he will 
allow legal representatives to take any 
part in the enquiry. The usual practice 
is to allow them to cross-examine wit- 
nesses but not to address the jury. 

Witnesses are summoned by the 
coroner’s officer, though other persons 
may tender themselves to give evidence 
if they so desire. Witnesses are entitled 
to receive proper travelling expenses and 
are usually paid on the spot by the 
coroner or his officer. A person cannot 
decline to give evidence at an inquest, 
but he need not answer questions tending 
to incriminate him. 

INQUISITION IN LUNACY.—A 
lunatic may be either of unsound mind 
“so found,” or a lunatic not “‘so found.” 
Before a person can be a lunatic “so 
found” there must be a trial in the High 
Court of Justice—usually before a jury— 
to determine the state of his mind. This 
procedure is rarely adopted now. (See 
LUNATIC.) 

IN REM.—Rights in law are divided 
into rights ‘‘in rem” and rights “‘in per- 
sonam.”’ The first kind is one which is 
available against the whole world. The 
second kind is one which is available 
only against certain persons. Thus the 
owner of property is said to have a right 
in that property in rem. A person, on 
the other hand, who merely has a right 
against somebody else, by reason of an 
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agreement between them, has a right in 
personam, that is to say he cannot 
enforce that right against everybody, but 
only against the person with whom he 
has the agreement. 

INSANITY .—Persons who are 
afflicted with mental disease may be 
either lunatics or mental defectives. (See 
DETENTION OF LUNATICS; GUILTY BUT 
INSANB; LUNATIC; MENTAL DEFECTIVE.) 

INSOLVENCY.—The word insolv- 
ency is used somewhat loosely in two 
senses. First, it may mean inability to 
pay one’s debts as they arise, i.e. shortage 
of ready money. Secondly, it may mean 
that one’s total liabilities exceed one’s 
assets. 

A person may be insolvent in the first 
of these senses without being insolvent 
in the second, and vice versa, for it is 
quite frequent for a man to be unable 
to meet his liabilities because his debtors 
are slow in paying him what they owe, 
and it is equally frequent for a man to 
be able to meet all his debtors who come 
to him for payment of their debts, 
although in fact his Jiabilities are far 
greater than his assets. 

Insolvency of itself has no very great 
legal significance in either sense. Both in 
England and in Scotland it is not enough 
to make a man bankrupt merely to prove 
that he is insolvent, in the sense that his 
liabilities exceed his assets. Insolvency 
in the first sense will, however, in Eng- 
land enable a petition to be brought if 
it is made clear by the debtor’s failure to 
comply with a bankruptcy notice calling 
on him to pay the debt, and in Scotland 
it has a similar effect. Insolvency in the 
second sense has considerable effect on 
a man’s right to dispose of his property 
as he pleases. This, it must be admitted, 
is reasonable, for if his liabilities exceed 
his assets it will follow that all his 
property in fairness, although not in law, 
belongs to his creditors and should not 
be used or dealt with by him in any way 
which injures their interests. Thus any 
gifts made by a man of his property 
when he is insolvent may be set aside, or 
any act by which he interferes with the 
legal order of distribution of his assets 
among his creditors by creating a fraud- 
ulent preference in favour of one of them, 
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i.e. by paying him before the others. 
(See BANKRUPTCY.) 

INSPECTION OF DOCUMENTS. 
—When two parties are litigating they 
are each entitled to know the relevant 
documents in the possession of the other. 
For this purpose each party is usually re- 
quired to make an affidavit stating the 
documents which he has in his possession, 
or has had in his possession, relating to 
the matters in the action, and to give 
inspection of them to the other party. 

INSTRUMENT.—Any formal ‘docu- 
ment having a definite legal effect is 
called an Instrument. Thus a deed 
conveying property is frequently des- 
cribed in this way. 

INSULTING LANGUAGE.—The use 
of insulting language may in some cir- 
cumstances lead to an action for slander 
(see SLANDER). It is punishable crimin- 
ally in many boroughs under local 
bye-laws, providing it occurs in some 
street or other public place. 

INSURANCE.—Insurance has as its 
object the making of provision against 
death or injury, loss or damage to 
property or the incurring of pecuniary 
liabilities to third parties. 

A person may, and generally does, 
take most risks upon his own shoulders, 
but it is becoming more and more 
common for persons to insure them- 
selves against death, accident, damage 
or loss by fire or theft, liability to third 
persons, etc. In certain cases, such as 
National Health and Unemployment 
Insurance and insurance of motorists 
against Third Party Risks, insurance is 
made compulsory by law. 

A policy of insurance is an ordinary 
contract by which, in return for paying a 
premium or series of premiums, the 
insurance company binds itself to in- 
demnify the person insured for any loss 
or damage which he may suffer by 
reason of the risk which he insures 
against. It is thus subject to the ordinary 
law of contracts, with the addition of 
certain rules of law which apply to this 
particular form of contract. 

Insurable Interest.—Before a person 
is entitled to take out an insurance policy 
against any risk, he must be in a position 
to shew that he will suffer an actual 
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pecuniary loss if the risk that he insures 
against takes place. Thus a man may 
insure his own house against fire, since 
if it is burnt he will be a loser. But he 
cannot insure the house of a stranger, 
since if it is burnt down the loss will 
not fall upon him. 

If he attempts to insure against some 
loss which will not fall upon himself, the 
policy will be illegal and he will not be 
able to recover the money provided for 
by the policy or even any premiums that 
he may have paid, for the law looks 
upon such contracts as mere bets, which 
is, in actual fact, exactly what they are. 

An apparent exception to this occurs in 
the case of life and accident insurance 
(q.v.), but in these cases the law presumes 
that a man has an insurable interest 
without any limit in his own life or his 
own limbs or health. 

Indemnity.—Just as a person must 
have an insurable interest before he can 
take out an insurance policy, so also, in 
the event of his recovering money under 
the policy, he is not permitted to make 
a profit out of his mishap. A contract 
of insurance, except in the case of life 
and accident insurance, is an agreement 
by the insurance company to put the 
person insured as far as possible in the 
same position as he would have been in, 
had the event against which he has 
insured not taken place. Thus, if damage 
be done by fire to the extent of £5, the 
insured person can recover £5, and no 
more, from the insurance company, 
whatever the maximum amount payable 
under the policy may be. This is merely 
another application of the general law 
against wagering, for if a person were 
entitled to recover, say, £100 whatever 
damage were done by the fire, the policy 
would be a mere bet between himself 
and the insurance company upon the 
likelihood of the fire taking place and 
the damage that it would do. 

But although a person may never 
recover under an insurance policy a sum 
greater than his actual pecuniary loss, 
it is often provided by the terms of the 
policy that the insurance company shall 
not be liable to pay more than a certain 
maximum sum, however great the loss 
may be. In such cases, if the loss is 
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greater than the maximum amount for 
which the insurance company is liable, 
they will pay only the maximum; while 
if it is less they will pay only the actual 
amount of the damage. Certain policies 
of insurance contain a clause providing 
for “‘average.”’ (See MARINE INSURANCE.) 

Good Faith.—A contract of insurance 
also differs from many other forms of 
contract in that the utmost good faith 
must be observed between the parties. 
In an ordinary contract there is no 
obligation on either party to disclose to 
the other any facts which might influence 
him in entering into the contract. There 
is only an obligation not to make 
positive statements that are untrue. But 
there must be no suggestion of falsehood. 
To make a statement which is only true: 
with qualifications and to omit the 
qualifications is to state what is untrue.. 
But when a person is negotiating for a 
policy of insurance it is his duty to make 
a full and frank disclosure of every fact 
which might influence the insurance 
company either to refuse the policy or 
to increase the premium, and this he 
must do whether he is asked specifically 
or not. Further, if he answers a relevant 
question inaccurately, through innocent 
lack of knowledge of the fact enquired. 
about, the insurance company is entitled 
to consider the policy void. In such a 
case the person insured is entitled to a 
return of his premiums, whereas, if any 
of his answers was knowingly untruthful, 
or if he deliberately refrained from, 
disclosing to the company a material 
fact, he is not even entitled to a return. 
of his premiums if the company choose: 
to consider the policy as void. 

For this reason it is vitally important 
that anyone taking out a policy of 
insurance should be meticulously careful 
in any answers that he makes to en- 
quiries from the insurance company, and 
should endeavour to put before them 
every fact which he thinks might influ~ 
ence them in granting him the policy. 

Conditions.—Policies of insurance are 
almost invariably made subject to con- 
ditions which are printed upon the back. 
These should be read with the greatest 
care, for in a contract of insurance, a 
failure to observe any of the conditions. 
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of the policy will make the whole of the 
policy void. The commonest conditions 
in the various kinds of insurance policy 
will be dealt with under their separate 
headings, but among those common to 
all insurance policies is a condition that 
the insured person shall give notice of 
any claim to the insurance company 
within a fixed period (often fourteen 
days); another that unless the premiums 
are paid upon the due date or within 
the ‘‘days of grace” immediately follow- 
ing the due date, the policy shall lapse; 
and another that if a claim is made 
fraudulently or if a claim is made for a 
sum much greater than the actual dam- 
age, the policy shall become void. If 
these conditions are not observed strictly, 
the insured person will be unable to 
recover on his policy, and it is therefore 
necessary for a policy-holder to acquaint 
himself with and observe strictly the 
conditions printed upon his policy. 

An insurance policy of any kind is 
part of the insured person’s “estate” 
and accordingly upon his death his 
rights under it will pass to his executors 
or administrators with the rest of his 
property, and in the event of his bank- 
ruptcy it passes to his trustee in bank- 
ruptcy and is dealt with by him for the 
benefit of the creditors. 

The most important kinds of insurance 
are Fire and Burglary Insurance, Motor 
Vehicle Insurance, Marine Insurance, 
Life and Accident Insurance, National 
Health and National Industrial 
Injuries Insurance, each of which is 
dealt with in a special article herein, but 
in addition to these there is practically 
no risk against which an insurance 
policy cannot be taken out. Professional 
men usually insure against liability for 
negligence in their professional duties; 
One may insure against a wet holiday or 
a fall in foreign exchange, but to all 
these the principles outlined above and 
the principles dealt with under Fire and 
Burglary Insurance apply. (See Acci- 
DENT INSURANCE; BURGLARY INSUR- 
ANCE; LIFE INSURANCE; MARINE INSUR- 
ANCE; NATIONAL HEALTH INSURANCE.) 

INSURRECTION.—Any violent 
attempt to achieve a political end by 
violent means is an insurrection. If it 
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amounts to “levying war against the 
King” it becomes High Treason. (See 
HiGu TREASON.) 

INTERDICT (SCOTS LAW).—An 
interdict is an Order of the Court for- 
bidding some person from doing some 
act which he is doing or threatening to 
do. It corresponds to an injunction in 
English law. (See INJUNCTION.) 

INTEREST.—Interest is a word 
which, in law, has many significations. 
For example, persons acting in a judicial 
capacity should have no “‘interest’’ in 
the matter they are trying; in one case, 
a conviction for riding on a railway 
without a ticket was upset on the grounds 
that one of the magistrates who tried 
the case held shares in the prosecuting 
company. Similarly, no person may be 
elected as Municipal Councillor if he 
has an ‘“‘interest’? in any contract or 
employment with the Council. 

INTERLOCUTORY PROCEED- 
INGS.—During the course of any 
litigation it is necessary and inevitable 
that many preliminary matters should 
be dealt with before the actual trial of 
the action. Thus, one party may have 
in his possession certain documents 
which he claims should not be shewn to 
his opponent, and the opponent may 
make an application to the Court for an 
order that these documents should be 
shewn to him. Such an application is 
known as an interlocutory application. 

INTERNATIONAL LAW. — Inter- 
national law has two main branches, 
known as “‘public’”’ and “‘private’’ inter- 
national law. Public international law is 
the law of nations or legal relation of 
one state with another, and includes 
such matters as the interpretation and 
enforcement of treaties, definitions of 
boundaries, etc. (See ADMIRALTY JuRIS- 
DICTION.) The term is also often used 
to include the relationship of a state 
with foreign individuals, e.g. questions 
of nationality, extradition, patents and 
trade marks. Private international law, 
on the other hand, is the law applied 
to the relationships of an individual 
member of one state with an individual 
member of another state, e.g. when 
Smith and Schmidt make a contract 
together, it may be of great importance 
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to decide whether that contract is to be 
governed by English or by German law; 
this is determined by the rules of private 
international law, which is also, there- 
fore, known as “Conflict of Laws.” 

INTERPLEADER.—Whenany person 
is the holder of goods or money, étc., to 
which he makes no claim himself but to 
which two or more other persons are 
making rival claims, he is entitled to go 
to the Central Office of the Royal Courts 
of Justice, Strand, and take out an 
Interpleader Summons calling upon the 
rival claimants to appear before the 
Court and to state the nature of their 
claims. (See COUNTY COURT PROCEDURE; 
Execution; HicH CourT PROCEDURE.) 

INTERPRETER.—Whenever any 
person is charged with any offence in 
any Court and is unable to understand 
English properly, an interpreter must be 
supplied by the Court. 

The duty of an interpreter is to trans- 
late the evidence that is given. He must 
be careful to translate the exact words 
used, however foolish these words may 
be, and must avoid any tendency to 
attempt merely to reproduce the gist 
of the witnesses’ statements. An inter- 
preter must always be sworn faithfully 
to translate. The interpreter who wilfully 
misstates any evidence given is liable to 
be convicted of perjury, just as any 
witness who makes a false statement. 

INTERROGATORIES.—In actions in 
the High Court, and very occasionally in 
actions in the County Court, it is some- 
times convenient for a party to obtain 
the written answers of his opponent on 
oath to various questions relevant to 
the matters in issue before the actual 
trial. In this way the party asking the 
questions may discover what is admitted 
and what is disputed in the action, and 
may save the cost of calling evidence 
upon points that are not in dispute. 

Questions asked in this manner are 
known as Interrogatories. (See COUNTY 
Court ProcepuRE; HicGH CouRT PRO- 
CEDURE.) 

INTERVENER.—An intervener 1s a 
person who, though not primarily a party 
to a suit, intervenes in it. In the Probate, 
Divorce, and Admiralty division of the 
High Court, the most common form of 
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intervention is in divorce suits where a 
wife petitions for divorce on the grounds 
of her husband’s adultery. She is re- 
quired to name the woman in question. 
The woman so named is always per- 
mitted to intervene and become a party 
to the suit, if she so desires. 

INTER VIVOS.—This is the term 
applied to transactions taking place be- 
tween two living persons, as distinct from 
those which are intended to be effective 
only after the death of one of the 
parties to the transaction. 

Thus a sale of shares or a gift of shares 
by a man in his lifetime is a transaction 
inter vivos; but if shares are left by will 
the transaction is to have effect only 
after the death of the person leaving the 
shares, and is therefore not inter vivos. 

INTESTACY.—In the ordinary way 
every person should make a will before 
his death, and his property will then be 
left according to his desires. A person 
who dies without having made a will is 
called an intestate, and in such cases the 
law lays down a general rule as to who 
shall benefit from his property after his 
death. 

Duties of Personal Representative.— 
Where a person dies having made no 
will or having made a will which for 
some reason is not valid, the duty of the 
personal representatives after they have 
paid all the funeral expenses and all the 
debts of the deceased is relatively simple. 
The right to take the property falls 
upon the following persons: 

(1) If the deceased leaves a husband 
or wife, the husband or wife is entitled 
to all the personal chattels and to a sum 
of £1,000 free of death duties together 
with interest at 5% from the date of 
the death. The surviving husband or 
wife is also entitled, if there is any 
balance of the estate, to a life interest 
in that balance if there are no children, 
and to a life interest in half the balance 
if there are surviving children—in which 
case the children are entitled to the 
other half of the balance absolutely 
subject to the trusts which are referred 
to below. 

(2) Subject to the above rights of the 
surviving spouse the residue of the estate 
after the death of the surviving spouse, 
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or, if there. is no surviving spouse, 
immediately, will pass: 

(a) To the children of the deceased in 
equal shares, and if any of the children 
have predeceased the deceased them- 
selves leaving children, such grand- 
children take their parent’s share equally 
among them; or, failing any children or 
grandchildren, 

(6) to the parents of the deceased in 
equal shares or, if only one is alive, to 
the surviving parent; or, failing any 
parents still living, 

(c) to the brothers and sisters of the 
_ deceased in equal shares; or, failing them, 

(d) to the brothers and sisters of the 
half-blood of the deceased ; or, failing 
them, 

(e) to the uncles and aunts of the 
deceased in equal shares; or, failing them, 

(f) to the uncles and aunts of the half- 
blood of the deceased in equal shares. 

In each of these cases, if any of the 
persons entitled to succeed to the pro- 
perty has died before the intestate, 
leaving children, the latter are entitled 
to their parent’s share. divided equally 
among them. 

Failing any of these, the property 
passes on the death absolutely to the 
surviving spouse. 

The Rights of the Crown.—Finally, 
if none of these persons is alive to 
receive the property, it will pass to the 
Crown, or if the deceased lived in the 
Duchy of Cornwall or Lancaster to those 
Duchies, though generally, if there is 
some person who has a moral claim to 
some of the property of the deceased, 
the Crown or the Duchies make a com- 
passionate allowance to such persons. 

It is also important to remember that 
an adopted child who has been adopted 
with the usual formalities does not count 
as a child of its adoptive parents for the 
purpose of receiving property under an 
intestacy, but remains a child of its 
natural parents as far as receiving pro- 
perty under their intestacy is concerned; 
and this applies to the adopted children 
of the brothers and sisters and uncles 
and aunts of the deceased as fully as to 
any adopted children of the deceased. 

Where the mother of an illegitimate 
child who has not been legitimated dies, 
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wholly or partly intestate, and she leaves 
no surviving legitimate issue, the illegiti- 
mate child or his issue is entitled to take 
the same interest in her estate as if he 
had been legitimate. Where the illegiti- 
mate child dies leaving no legitimate 
issue, his mother, if surviving, is entitled, 
subject to rights of a surviving spouse, 
to the estate. 

If any of the beneficiaries under these 
provisions are under 21 at the time of 
the death of the intestate, they cannot 
receive their share outright, but the 
personal representatives must hold it on 
trust for them, investing it in authorized 
trust securities, just as any other trustees, 
until the infant reaches the age of 21, 
when he or she will be entitled to it 
absolutely. In the meantime the personal 
representatives have the usual powers to 
pay out portions of the money for the 
maintenance of the infant for living 
expenses and education, and if the in- 
come from the property is greater than is 
needed for this purpose, to accumulate 
the income for the benefit of the child; 
but if the child marries while under 21 
he is entitled to the income and to any 
accumulations, though he is not entitled 
to the property absolutely until he or 
she attains the age of 21. 

If any child entitled to property in this 
manner dies before he or she reaches the 
age of 21, the property which would have 
passed to that child on attaining majority 
passes to the person or persons next 
entitled under the rules set out above. 

The right of the surviving spouse to 
the sum of £1,000 absolutely is a first 
charge on the property, and if the estate 
does not exceed this sum the whole of the 
estate will pass to the surviving spouse. 
But if the estate is larger than this sum, 
the personal representative is entitled to 
raise this sum on the security of the 
whole of the estate and further, with 
the consent of the surviving spouse, may 
raise from the estate a sufficient capital 
sum to purchase an annuity to pay off 
the life interest, so that the rest of the 
estate may pass to the other persons 
entitled free from the life interest. This 
is always the most advisable way to deal 
with such an interest. 

Partial Intestacy.—These rules also 
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apply to cases where the testator has 
made a will but has failed to dispose of 
the whole of his property, e.g. where he 
has bequeathed legacies and has failed 
to dispose of the residue, or where he 
has disposed of the residue to some 
person who predeceases him and the 
gift fails. In such cases the residue undis- 
posed of by will must be dealt with by 
the executor in exactly the same way 
as if there were a total intestacy, with 
the distinction that any children of the 
deceased who have received benefits 
under the will must count those benefits 
as part of their share in calculating the 
amount which they are entitled to receive 
out of the undisposed-of residue. (See 
EXECUTORS AND ADMINISTRATORS; LET- 
TERS OF ADMINISTRATION.) 

INTESTACY (SCOTS LAW).—When 
a man or woman dies intestate (i.e. with- 
out leaving a will) his or her property 
will be disposed of according to the law 
of intestate succession. The rules of 
intestate succession are different accord- 
ing to whether the estate or property that 
is to be distributed is heritable or move- 
able and it is therefore necessary to state 
the law under these two headings. 

(a) Heritable Property.—Heritable pro- 
perty means strictly property which goes 
to the “heir” as distinct from moveable 
property, which goes not to the heir but 
to the executors for the ‘‘next-of-kin.” 
(See HERITABLE PROPERTY [ScoTS LAw].) 
For purposes of succession, this distinc- 
tion has now been abolished in England 
but it still exists in Scotland, and in 
Scotland it may happen on a man’s 
death intestate that one person is entitled 
to his heritable property (e.g. his house) 
and another to his moveable property 
(e.g. furniture, money and investments). 

The first claim against the heritable 
property is for legal rights (see LEGAL 
Ricuts [Scots Law]). In the case of 
heritable property these are terce, if 
there is a widow left, and courtesy, if 
there is a widower, both of these rights 
being in the form of a life interest and not 
of an outright capital share. Subject to 
these rights, the heritable property will 
pass to the heir of the deceased person. 

The problem of ascertaining the heir 
is governed by extremely intricate and 
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complicated rules. Males always take in 
preference to females of the same degree, 
i.e. equally closely related to the de- 
ceased, an older male taking in preference 
to a younger one of the same degree, as 
between descendants of the deceased (but 
not as between brothers of the deceased 
—see the strange rule noted below), and 
the first persons entitled to succeed are 
lineal descendants of the deceased person, 
that is, sons and daughters (whether of 
the same marriage or not), grand- 
children, etc. Moreover, where a person 
who would have been heir had he sur- 
vived has in fact predeceased the 
deceased then that person’s children take 
the succession in preference to their 
father’s younger brothers and _ his 
sisters; and amongst these children the 
general rules apply, i.e. males before 
females and an older male before a 
younger one. This substitution of 
children for their parent is known as the 
principle of representation. Thus, if the 
eldest son has died before his father, the 
heir will be found in accordance with the 
principle of representation among any 
children of his in preference to the next 
son. 

When succession goes to males then 
only one particular male can take, but 
when it goes to females all of the same 
degree take equally among them. 

A Strange Rule.—If the deceased has 
left no descendants his heir must be 
found in the first place among any 
brothers or sisters of his. There is here a 
somewhat surprising rule. If the deceased 
had two elder brothers and two younger 
brothers, it might be expected that it 
would be his eldest brother who would 
succeed him, but in fact the person 
entitled is the immediately younger, 
i.e. the elder of the two younger brothers. 
If he is dead he will be succeeded by any 
children, but if he has no children alive 
his younger brother or his children will 
succeed in default. If the younger brother 
is dead without children the property 
then passes to the immediately elder 
brother of the deceased, and if he is dead 
to his eldest brother. These complicated 
rules may be illustrated as follows: A, B, 
C, D and E are five brothers in that 
order of age; C dies and it is necessary 
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Rules of Division, according to the Law of Scotland, of the Moveable Estate of 
a Person who has Died Intestate. 


IF THE PERSON DIE, 
LEAVING 


Wife : ; ‘ 
Wife and child or children, 


Wife and children, and issue 
of predeceasing children 


Wife and grandchildren 


Wife and his children by 
former marriages. 3 


Wife and her children by last 
and prior marriages . 


Children 


Children and issue of pre- 
deceasing children 


Grandchildren, 
Children by two or more 


marriages a —~ 
Father é 5 . 5 
Mother§S . é . 
Father and mother R . 
Father and mother, and 


brothers and sisters . 


Mother, and brothers and 
sisters 5 , : 
Father, mother, brothers or 
sisters, and issue of deceased 
brothers or sisters . 
Mother, brothers or sisters, 
and issue of deceased 
brethers or sisters ; 
Father and mother and their 
grandchildren ‘ 
Mother and grandchildren 
Father, mother, children and 
grandchildren of deceased 
brothers or sisters ‘ 
Mother, children and grand- 
children of deceased bro- 
thers or sisters . 


Brothers or sisters 


Brothers or _ sisters 
nephews or nieces, 


and 


HIS MOVEABLE ESTATE IS DIVIDED IN THE FOLLOWING 
PROPORTIONS: 


Half to wife, other half to heirs in moveables.* 
One-third to wife, remaining two-thirds to child or 
among children equally. 


One-third to wife, one-third to children equally, and 
the remaining third between the children and the 
issue of the predeceasing children. The children 
taking per capita, the latter per stirpes.{ 


Half to wife, and half to grandchildren equally 
among them. 


One-third to wife, two-thirds to children equally. 


One-third to wife, remaining two-thirds to deceased’s 
children. 


Whole to children. 


Half to children, remaining half between children per 
capita and issue per stirpes. 


Equally to all. 
Equally to all. 


Whole to father. 

Whole to mother. 

Whole to father. 

Half to father, half to brothers and sisters equally. 


One-half te mother, remaining one-half to brothers 
and sisters. 


Half to father, half to brothers and sisters per capita, 
and issue per Stirpes. 


Half to mother, remaining half as in last example. 


Half to father, other half to grandchildren equally. 


Half to mother, other half to grandchildren equally. 


Half to father, other half between children per capita 
and grandchildren per stirpes. 


Half to mother, other half among children per capita 
and grandchildren per stirpes. 


Equally among them. 


Brothers or sisters per capita, nephews or nieces per 
stirpes. 
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Nephews and nieces. . Equally. 
Grandnephews or -nieces . Equally. 


Brothers or sisters of full Whole to brothers and sisters of full blood. 
blood, and brothers or 
sisters of half blood . 


Brothers or sisters consan- Whole to brothers and sisters consanguinean. 
guinean (that is, by same 
father, but not same mother) 
and brothers or _ sisters 
uterine (that is, by same 
mother, but not by same 
father) 
Brothers or sisters consan- Whoie to brothers and sisters. 
guinean, and uncles or 
aunts 5 
Brothers and sisters uterine, Ualf to brothers and sisters, other half to uncles and 
and uncles oraunts . Pe TaAUltSs 
Father, mother, and uncles and Whole to father. 
aunts 


Father and cousins of full blood Whole to father. 

Mother and uncles or aunts . Whole to mother. 

Mother and cousins of full Whole to mother. 
blood j : 

Grandfather and uncles and Whole to uncles and aunts. 
aunts. ¢ ‘ * 


WHERE A WIFE DIES, SURVIVED 


BY 
Husband . is = . Half to husband, other half to heirs in moveables.} 
Husband and children . . One-third to husband, rest to children. 
Children only : . Whole to children. 
Children and issue of deceased Half to children, other half among children per capita 
children ‘ : . and issue per stirpes. 
Children by two or more Equally to all. 
marriages : é 


The right of an illegitimate child and mother of an illegitimate child to succeed on 
the intestacy of the other is provided for by the Legitimacy Act, 1926. 


* Widow to bea creditor for £500. 

+ Per capita, i.e. by the head ; per stirpes (by descent), i.e. through their parent and 
not in their own right ; where property divides per capita, it is divided into as many 
shares as there are children; where per stirpes, the share which would have fallen to 
the predeceasing parent, if alive, is divided equally among his children. 

§ See Intestate Moveable Succession Act, 1919, for mother’s rights of succession, 
p. D 81. 

} Husband to be a creditor for £500. 


Reproduced from The Parliament House Book by kind permission 
of the publishers, Messrs. W. Green & Son, Ltd., Edinburgh. 
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‘to find out his heir; he has no children. 
The first heir will be D. If he has died 
childless before C, E will be the heir; if 
E is also dead, B will be the heir; and if 
B is dead A will be the heir. 

Where there are no brothers alive nor 
children of brothers, but there are 
sisters, these will take all equally and not 
according to their age. 

As between brothers and sisters of the 
deceased those of the full blood (i.e. with 
the same father and mother) take before 
those of the half blood (i.e. with a 
different mother). Therefore although 
the general rule is that males take before 
females, nevertheless sisters of the full 
blood take before brothers of the half 
blood. Half-brothers and -sisters having 
the same mother but a different father 
have no rights of succession at all. 

If there are no brothers or sisters, or 
descendants of brothers or sisters, alive, 
the property will pass to the father of the 
deceased, if alive. If he is dead, an heir 
must be sought among any brothers or 
sisters of his, i.e. uncles or aunts of the 
deceased, or their children or other 
descendants, i.e. first cousins or first 
cousins removed of the deceased, these 
relations of the father taking in the same 
order as would have applied to the 
deceased’s own brothers and sisters and 
their children. If none of these is available 
the succession will go one stage further 
back to the grandfather of the deceased, 
and heirs will then be sought on exactly 
the same principles among his brothers 
or sisters or their descendants. The same 
process is repeated through great-grand- 
fathers, etc., until a surviving relative is 
found. If no relative can be found on 
these principles the Crown takes the 
property as “ultimus  haeres,”’ i.e. 
ultimate heir. 

The deceaSed’s mother and her rela- 
tives possess no right of succession 
at all. 

Relationships for all these purposes 
can only be traced through legitimate 
children. In the case of illegitimate 
children there is no right to succeed to 
the father, but they have the same right 
to succeed to the mother’s property as 
if they had been legitimate, provided the 
mother leaves no legitimate children. 
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(b) Moveable Property.— Moveable pro- 
perty includes such things as furniture, 
goods, shares, etc., and also, for the 
purposes of intestate succession, what 
are called ‘“‘heritable securities,” that is, 
money which has been lent by the 
deceased on the security of land, or, as 
English Law would say, money lent by 
him on mortgage. (See MHERITABLE 
PROPERTY [Scots Law]; MOvEABLES 
[Scots LAW]; PRESUMPTION OF DEATH 
[Scots Law].) 

As in the case of heritable property, 
so also in the case of moveable property 
the first claim against the deceased’s 
moveables is for legal rights, these being, 
in the case of moveables, legitim for any 
surviving children and jus relictae for a 
widow (or jus relicti for a widower). (See 
LEGAL RIGHTs.) 

If the deceased has left neither widow 
(or widower) nor any children, the 
property will descend 
according to the rules of intestacy. 

What the Rules are.—The person or 
persons entitled to the moveable property 
is known as the “‘next-of-kin,”’ just as the 
person entitled to the heritable property 
is known as the “‘heir.’? The rules of 
succession to moveable property differ 
very considerably from those relating to 
heritable property. In the first place there 
is no preference for males over females, 
nor is there any rule that the eldest 
child succeeds before his younger 
brothers or sisters; ali the next-of-kin of 
the same degree take the moveables 
equally among them. And apart from 
one special case referred to below, where 
brothers and sisters of the same mother 
but a different father are entitled to 
succeed, the general rule is that failing 
brothers and sisters of the full blood the 
succession goes to brothers and sisters 
of the half blood, having the same father 
but a different mother. 

Hence the first persons to succeed are 
any children of the deceased, whether 
sons or daughters, and they all take 
equally, dividing the property among 
them. If any of them is dead, leaving 
children or, failing children, more remote 
descendants (i.e. grandchildren, etc.), 
these children, etc., take the share which 
their deceased parent would have taken 
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had he or she been alive. If the person 
whose property is being disposed of had 
no children, or descendants of children, 
alive at his death, bis widow is entitled to 
£500 (payable proportionately from 
heritage and moveables) in addition to 
her legal rights mentioned above, but 
will not be entitled to take any other part 
of the estate. 

In such case, after paying the widow 
her claims and provided that neither the 
father nor the mother of the deceased is 
alive, the property will be divided equally 
among all the brothers and sisters of the 
deceased. If any of these brothers or 
sisters has died, their children, etc., take 
the share among them which their parent 
would have had. If the father of the 
deceased or his mother is alive, he or she 
takes one-half of the deceased’s property 
in preference to his brothers or sisters or 
other next-of-kin, who take only the 
remaining half of the property. If there 
are no brothers or sisters the father takes 
all the property if he is alive, or if he is 
dead the mother takes all. 

If all these persons are dead the 
property will pass to brothers and sisters 
of the father equally among them (subject 
to the exceptional rule that at this point 
half will go to any brothers and sisters of 
the deceased by the same mother but a 
different father), then, if none of them 
is alive, to their descendants, then to 
the grandfather and to his brothers and 
sisters and then to their children and 
descendants; the brothers and sisters and 
other relations of the mother, however, 
are entirely excluded. It will be noticed 
that the mother may take a larger share 
of the property in moveable succession 
than in heritable succession. : 

The Principle of Collation.—The person 
succeeding as heir to the intestate’s 
heritable estate in accordance with the 
rules stated in the earlier part of this 
article may also be one of the next-of-kin 
and therefore apparently entitled to a 
share of the moveable estate as well. For 
example, if the intestate is survived by 
three sons the eldest son is both heir and 
one of the next-of-kin. To allow the 
eldest son an equal share with his 
brothers in the moveable estate as well as 
giving him all the heritable estate would 
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be to confer a disproportionately great 
advantage on him, and in fact the law 
does not allow that. For under the prin- 
ciple of collation, as it is called, where the 
heir is also one of the next-of-kin he is 
nevertheless excluded from sharing in the 
moveable estate (whether by way of 
Jegitim or otherwise) unless he collates 
the heritage, i.e. throws it into a common 
fund with the moveable estate, and takes 
the same share of the total common fund 
along with the other next-of-kin. Thus, 
if the intestate leaves £5,000 of heritable 
estate and £19,000 of moveable estate and 
is survived by three sons, then the 
eldest son, as heir, may claim the £5,000 
of heritage. If he insists on that, however, 
he gets no share of the moveable estate, 
which would be divided between his two 
brothers. But he may, if he chooses, 
allow one common fund to be made of 
the heritable and moveable estates and 
the total value of this common fund 
being £24,000, the three sons would get 
£8,000 each. Whether it is to the heir’s 
advantage to collate depends, of course, 
on the relative values of the heritable 
and moveable estates. (See PRESUMPTION 
or DEATH [Scots Law].) 

INTOXICATING LIQUOR.—Intoxi- 
cating liquor is defined by the Licensing 
Act, 1910, as meaning “spirits, wine, 
beer, porter, cider, perry and sweets (or 
British wines), and any fermented, dis- 
tilled, or spirituous liquor, which cannot, 
according to the law for the time being 
in force, be legally sold without an excise 
licence.”’ In other words, for the sale of 
any intoxicating liquor an excise licence 
is required. This can be obtained upon 
payment of the appropriate duty to the . 
excise authorities and such are usually 
annual licences. 

Justices’ Licences—When they are 
Required and how they are Applied For. 
—In certain cases, however, in addition 
to an excise licence a justices’ licence is 
required. When such licences are re- 
quired they must be obtained before 
the excise licence will be granted. 

When they are Required.—These are 
required in all cases where it is desired 
to retail intoxicating liquor for con- 
sumption on the premises, and in certain 
cases for consumption off the premises. 
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The first of these two groups is known 
as ‘“‘on-licences,’’ and it is composed of 
four different kinds of licence. 

First, the Spirits or Publican’s Licence, 
which is the licence held in respect of 
“fully licensed premises.”? The holder of 
such a licence is authorized to sell by 
retail spirits, wines, sweets (or British 
wines), beer or cider, in any quantity 
up to four-and-a-half gallons or two 
dozen reputed quart bottles in the case 
of beer and cider, or two gallons or one 
dozen reputed quart bottles in the case 
of the other liquors, for consumption 
on or off the premises. 

Secondly, there is the beer on-licence 
or the “‘beerhouse licence’’ which, as its 
name implies, is held by the licensees of 
beerhouses. It authorizes its holder to 
sell by retail beer and cider only, up to 
four-and-a-half gallons or two dozen 
reputed quart bottles for consumption 
on or off the premises. Then there is 
the retailer’s wine on-licence, which 
authorizes the sale of wine or sweets up 
to two gallons or one dozen reputed 
quart bottles for consumption on or off 
the premises. Lastly, there is the sweets 
on-licence authorizing the sale by retail 
of sweets only up to two gallons or one 
dozen reputed quart bottles for con- 
sumption on or off the premises, and 
the cider on-licence authorizing the sale 
by retail of cider only for consumption 
on or off the premises, but in quantities 
up to four-and-a-half gallons or two 
dozen reputed quart bottles. 

It will be seen, then, that the publican’s 
licence contains, as it were, all the other 
licences in this group: the beerhouse 
licence contains the cider on-licence, the 
wine on-licence and the sweets on-licence. 

Off-Licences.—The second group con- 
tains the five “‘off-licences,’’ which are 
retail licences to sell intoxicating liquor 
for consumption off the premises only. 

First is the retailer’s spirits off-licence, 
authorizing the holder to sell by retail 
Spirits in shut vessels of not less than one 
pint pot in capacity, for consumption off 
the premises. In other words, off-licensees 
can sell spirits by the half-bottle. 

Secondly, the retailer’s wine off-licence, 
allowing sale by retail of wine or sweets 
for consumption off the premises only in 
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shut vessels of not less than one pint 
capacity. 

Thirdly, the retailer’s beer off-licence, 
authorizing the sale by retail of beer or 
cider for consumption off the premises. 

Fourthly, the retailer’s cider off-licence 
which is similar to the previous licence 
but authorizes the sale of cider only. 

Fifthly, the retailer’s sweets off-licence 
authorizing the sale by retail of sweets 
for consumption off the premises only. 

This last group being, like the first 
group, composed of retail licences the 
holders, as in the case of the ‘“‘on- 
licences’”” mentioned above, cannot sell 
at any one time to one person more than 
two gallons or one dozen reputed quart 
bottles in the case of spirits, wine or 
sweets, or four-and-a-half gallons or two 
dozen reputed quart bottles in the case 
of beer or cider. 

All the licences enumerated above 
require a justices’ licence before an excise 
licence will be granted. But a justices 
licence is not required for a retailer’s 
spirit off-licence or a retailer’s wine off- 
licence taken out by a spirit dealer or 
wine dealer whose premises are ex- 
clusively used for the sale of intoxicating 
liquors, or of intoxicating liquors and 
mineral waters or other non-intoxicating 
drinks, and have no internal communica- 
tion with the premises of any person who 
is carrying on any other trade or business, 
unless it is desired to sell spirits by the 
half-bottle. 

For such a sale a justices’ licence is 
essential. Justices’ licences are applied 
for at the Brewster Sessions, usually 
held about February of each year, though 
no special time is laid down. 

The licensing justices then sit to hear 
applications, and, if all the business is 
not finished at the first meeting, the 
justices have power to adjourn the 
meeting from time to time. 

How to renew a Justices’ Licence. 
No formal notice is required to be given 
by a person for the renewal of his licence. 

How and when a Licence should be 
transferred.—It very often happens that 
a licence-holder dies, becomes bankrupt, 
leaves the premises, becomes infirm, for- 
feits his licence, or fails to renew it. 
Should any of these events happen it 
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becomes permissible to transfer the 
licence to another person, usually the 
new tenant or occupier. Application for 
permission to do this must be made at 
the Transfer Sessions. 

How and when a Licence can be 
removed.——Whereas the transfer of a 
licence means the transfer of a licence 
from holder to holder, removal means 
the removal of a licence from house to 
house. Thus, where a public house 
becomes unsuitable, either because it is 
structurally bad or for any other reason, 
and it is desired to abandon it and take 
over a new house, the licence can be 
removed from the old house to the new. 
There are two types of removal: ordinary 
and special. A special removal is where 
the old premises are to be pulled down 
for public purposes or have been ren- 
dered unfit for use because of fire, tem- 
pest, or some unavoidable calamity. 

Anordinary removalis where the licence 
is to be removed for some other reason. 
(See BREWSTER SESSION; CANTEENS; 
COMPENSATION AUTHORITY; CONFIRMA- 
TION OF JusTICES’ LICENCE; DRUNKEN- 
NESS; HoTreLts; LONG PULL; MONOPOLY 
VALUE; OCCASIONAL LICENCES; OFF- 
LICENCE}; On-LICENCE; PERMITTED 
Hours; PROTECTION ORDER; PUBLICAN; 
PuspLic Houses; REDUNDANCY LIST; 
RENEWAL; RESTAURANT; SHIPS; SPECIAL 
AND GENERAL EXEMPTION ORDER; 
SWEETS; THEATRES; TRANSFER.) 

INVENTION.—A public corporation, 
the National Research Development 
Corporation, is established by the 
Development of Inventions Act, 1948. 
The purposes include the development 
and exploitation of inventions resulting 
from public research. (See PATENT.) 

INVOICE.—Thisis a written document 
sent with goods on their delivery and 
states particulars of the quantity, weight 
and price of the goods. If the person 
receiving the invoice does not find that 
the goods are as there described, or does 
not agree that the price set out in the 
invoice is the proper contract price, he 
should make his objection at once. 

J.O.U.—An I.0.U. is an acknowledg- 
ment of debt, and means no more than 
that the person signing it admits that he 
owes the person named in the I.0.U. the 
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sum set out upon it. This is a specimen 
TOLUa% 
1.0.U. 
£25 (Twenty-five pounds). 
Sgd. HARRY SMEE. 
lst April, 1949. 
To JOHN Brown, Esq. 


An J.0.U., not being a receipt or a 
promissory note, does not require to be 
stamped, but if there is added to the 
above specimen the words “which I 
promise to pay in one month’s time,” 
then it becomes a promissory note and 
must be stamped. If the name of the 
creditor is not on the J.0.U. any holder 
can produce it as evidence of a debt 
owing to him. (See PRomissory NOTE.) 

IRREDEEMABLE DEBENTURE,. — 
When a company borrows money on the 
terms that the company is never entitled 
to repay the money, but must continue 
merely to pay the interest, the document 
Stating this transaction is known as an 
irredeemable debenture. The advantage 
is that, if the lender lends money when 
the rate of interest is high, he is not in 
any danger of the company repaying 
him the money at a later time when the 
rate of interest is low, and thereupon 
borrowing more money elsewhere at the 
lower rate. Companies have recently 
been able totally to destroy the effect of 
an irredeemable debenture by having 
themselves ‘“‘wound up.” All the debts of 
the company are paid, including the 
debentures, and those interested form a 
new company to take over the assets of 
the old and avail themselves of the lower 
rate of interest. (See DEBENTURE.) 

ISSUE.—When any action is brought 
into Court the object of all the prelimin- 
ary proceedings, such as the pleadings, 
is to discover on what points the parties 
are agreed and what points are in dispute 
between them. The points in dispute 
between them are known as the issue in 
the case, and it is these which the Judge 
or jury have to decide. The word issue 
is used in another sense in law. It may 
also mean a man’s children or his 
descendants generally, i.e. including 
grandchildren, etc. The exact meaning 
to be given to it, e.g. in a will, will 
depend on surrounding circumstances. 
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This is an old form of petition 

previously in use in the Ecclesiastical 
Courts, but it can still be brought in the 
Divorce Court. If anyone falsely boasts 
persistently that he or she is married to 
another person, the latter may petition 
the Court to order that the individual 
against whom the petition is directed 
shall be perpetually silent. 

JETSAM.—Goods which have been 
thrown overboard in a storm, or after 
shipwreck are cast on the shore, are 
called jetsam. 

JEWS.—Jews are now under no 
political disabilities. A marriage solemn- 
ized according to Jewish usage is 
specifically recognized by the law. An 
oath should be administered to a Jew as 
to a Christian, save that the Old is 
substituted for the New Testament. A 
Jew wears his hat while taking the oath. 

The Minister of a registered Jewish 
synagogue is exempted from service on 
a jury but is otherwise not specially 
privileged by English Law. Certain 
concessions are made in view of the 
Jews’ Sabbath being held on a Saturday, 
e.g. cases for hearing on a Saturday 
may be postponed. (See SYNAGOGUE.) 

JOBBER.—A jobber is a person on 
the Stock Exchange who buys and sells 
shares, not as agent for anyone else, as a 
broker does, but on his own behalf. 
When a broker is instructed by his client 
to buy shares acting on his client's 
instructions and as his client’s agent, he 
buys them from a jobber. Jobbers deal 
mostly with brokers; they may deal with 
the public directly but not in the Stock 
Exchange. (See Stock EXCHANGE.) 

JOINT ACCOUNT.—A joint account 
is a banking account in the names of two 
or more persons. An account in the 
names of two or more persons may be 
drawn upon only by a cheque signed by 
each and all of them, unless special 
instructions have been given to the 
banker authorizing him to pay money 
over on cheques signed by one of them. 

When an account is in the name of a 
firm trading in partnership, one partner 
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will usually have an implied authority to 
sign cheques, drawn upon the bankers of 
the firm, in the partnership name. This 
implied authority may, of course, be 
negatived by express instructions to the 
contrary being given to the banker. 
When one of two persons having a 
joint account with a bank dies, the 
banker is entitled to pay over the 
balance remaining to the survivor. (See 
BANK; CHEQUES; PARTNERSHIP.) 
JOINT AND SEVERAL.—When two 
or more persons are liable under con- 
tract, their liability may be either joint, 
or joint and several. If A and B promise 
to pay £100 to C, the liability will be 
presumed to be joint and not joint and 
several. The distinction between the two 
types of liability is not very great, for, 
whether the liability be joint or joint 
and several, C can recover only one sum 
of £100 in all. Further, in either case he 
may recover the whole £100 from either 
A or B, or may sue them both together, 
and is not bound to claim £50 from A 
and £50 from B. The distinction is 
largely a matter of legal theory, for where 
persons are liable jointly there is only one 
cause of action against them both, but 
where they are liable jointly and severally 
there is a cause of action against each— 
i.e. two causes of action altogether. The 
effect is that, if the creditor sues one only 
of two persons who are liable jointly 
only but not jointly and severally, and 
recovers judgment against that one, he 
cannot afterwards, if he finds that the 
person he has sued has not enough money 
to pay the amount of the judgment, bring 
another action for the balance of the 
amount due against the other joint 
debtor. He had only one cause of action 
and that has been exhausted by bringing 
the action. If he wished to make both 
debtors liable to him, he should have 
sued them both in the one action. If, 
however, the debtors are liable jointly 
and severally, the creditor may sue one 
of them and recover judgment, and may 
then sue the other and recover from him 
any balance which he was unable to 
obtain from the first, because he has two 
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causes of action, one against each debtor. 
Partners in England are liable jointly 
for the partnership debts in contract, 
but jointly and severally for debts arising 
out of tortious (i.e. wrongful) acts—e.g. 
negligence in driving the partnership car 
On partnership business. In Scotland 
liability is joint and several in each case. 
Contribution.—When a joint debtor 
is sued he is entitled to apply to the Court 
to have all other persons jointly liable 
with him made defendants also in the 
action. If judgment is then obtained the 
creditor, if he pleases, may enforce it 
and recover all the money due from one 
only of the joint debtors, who, however, 
will be entitled to call on the others to 
bear the proper proportion of the debt. 
Since 1935 judgment against one 
tortfeasor is no bar to an action against 
any other person who would, if sued, 
have been liable as a joint tortfeasor in 
respect of the same damage. But the 
sums recoverable under the two judg- 
ments shall not in the aggregate exceed 
the amount of the damages given by the 
first judgment, and any tortfeasor may 
recover contribution from any other 
tortfeasor whois, or would if sued 
have been, liable in respect of the same 
damage, whether as joint tortfeasor or 
otherwise. But no person shall be 
entitled to recover contribution under 
this provision from any person entitled 
to be indemnified by him in respect of 
the liability in respect of which the 
contribution is sought. The amount of 
the contribution recoverable from any 
person shall be “such as may be found 
by the court to be just and equitable 
having regard to the extent of that 
person’s responsibility for the damage.” 
For the moment two judicial views have 
been expressed as to the meaning of these 
words: (1) that the contribution is based 
on the culpability of such tortfeasor and 
(2) that it is based on the degree in which 
each tortfeasor caused the damage. 
JOINT AND SEVERAL (SCOTS 
LAW).—There is one very important 
difference between English Law and 
Scots Law as regards joint obligations, 
and that is that in Scots Law when 
debtors are bound jointly the creditor is 
not entitled to recover from any one 





JOINTURE 


a 

debtor more than that debtor’s propor- 
tionate share of the debt. So if three 
debtors are jointly liable for the sum of 
£300 the creditor cannot compel any one 
of them to pay more than £100. As a 
matter of procedure, however, if the 
creditor sues he must bring his action 
against all the joint debtors together and 
to this extent the Scottish rule is similar 
to the English rule; but whereas in 
England judgment in favour of the 
creditor in such an action allows him to 
recover the whole £300 from any one of 
the debtors, in Scotland the effect of the 
judgment is that he can recover no more 
than £100 from each. If a joint debtor 
does in fact pay up more than his 
proportionate share, whether before or 
after action, he is entitled to recover the 
excess from the other debtors. 

Where an obligation is joint and 
several the Scottish rules are the same as 
the English ones. 

JOINT OWNERS.—Two or more 
persons are said to own property jointly 
when they have one undivided right to 
the whole of it and where neither of them 
owns any specific part of the property. 
Joint ownership corresponds to joint 
tenancy in land. Partners own jointly all 
the partnership property, but the mere 
fact that two persons own property 
jointly does not of itself make them 
partners in that property. (See Jomnr 
TENANTS; PARTNERSHIP.) 

JOINT TENANTS.—When two or 
more persons hold the same land at the 
same time, they may do so either as 
joint tenants or as tenants in common. 
There are several differences between 
these two classes; the most important of 
them are that, on the death of one joint 
tenant, his share of the land passes to the 
other joint tenants and not to his 
relatives, and that joint tenants have one 
common title to the land, whereas each 
tenant in common has a separate title. 

JOINTURE. — This is the name 
applied to the property which is settled 
upon a husband and wife, or more 
usually upon the wife only, before 
marriage, to take effect immediately on 
the death of the husband, with the object 
of preventing her from claiming her 
right of dower. Since dower has been 
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abolished jointure is now of little 
importance. 

JUDGE.—In England there are two 
grades of Judge: Judges of the Supreme 
Court of Judicature and Judges of 
County Courts. The duties are similar 
in that both sit to try judicially the 
cases brought before them. 

Judges of the Supreme Court are 
appointed by the Crown on the recom- 
mendation of the Lord Chancellor. They 
are selected from distinguished practising 
barristers of not less than fifteen years’ 
standing. They are entitled to a salary 
based upon £5,000 a year. They hold 
office for life and can only be removed 
by the Crown on an address from both 
Houses of Parliament. This provision is 
designed to render them secure in office 
and free from all fear or favour from the 
Government of the day. 

Judges of County Courts are appointed 
in the same way as Judges of the Supreme 
Court but have not the same absolute 
security of tenure. They are appointed 
from ‘practising barristers of not less 
than seven years’ standing and receive a 
salary of £2,000 a year — 

JUDGE ADVOCATE. — A_ person 
appointed to sit on a Court Martial as 
legal adviser. His duties are to advise the 
Court on all points of law and procedure, 
to keep the record of the proceedings and 
to sum up. He may be either an officer or 
a civilian but should have legal know- 
ledge and experience. He does not vote 
on the finding or sentence. In the Army 
and Royal Air Force a Judge Advocate 
must be appointed to every General 
Court Martial. 

JUDGE ADVOCATE-GENERAL.— 
The Judge Advocate- General is a 
permanent official. His duty it is to 
advise the Secretary of State for War and 
the Secretary of State for Air on matters 
of Military or Air Force discipline. His 
duties include studying the record of all 
Courts Martial with a view to finding 
out whether they are in order from a 
legal point of view. In cases where 
serious legal errors have occurred at 
trials by Court Martial, or where persons 
subject to Military or Air Force law 
have been unfairly or illegally treated by 
Courts Martial, he has to advise the 
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proper authority that the proceedings 
should be quashed or the sentences 
reduced. Whenever a soldier or airman 
petitions on any point of law it is the 
duty of the Judge Advocate-General to 
advise as to what action should be taken 
on the petition. (See CourT MARTIAL.) 

JUDGE ADVOCATE OF THE 
FLEET.—This is a permanent official 
whose duties are to supervise the pro- 
ceedings of Naval Courts Martial and to 
advise the Admiralty on matters of naval 
discipline and procedure. : 

JUDGES’ RULES.—In order that 
statements made to the police by persons 
suspected of, or charged with, crime may 
be admissible in evidence, the Judges of 
the King’s Bench Division have laid 
down, for the guidance of the police, 
certain rules known as the Judges’ Rules. 

Persons suspected of Crime.—A police 
officer who is investigating a crime is 
entitled to put questions to any person 
he pleases, whether he suspects him or 
not, if he thinks that any useful informa- 
tion can be obtained. Persons are not, as 
a tule, required to answer these questions 
but will usually be well advised to do so, 
in their own interests. When a police 
officer, as a result of his enquiries, has 
made up his mind to charge a person 
with the crime, he should not ask him 
any questions at all until he has first 
administered a caution (q.v.). 

Prisoners.—Before any statement is 
taken from a prisoner he should be 
cautionéd. This caution is usually given 
at the time when the prisoner is charged, 
and usually takes the form: “Do you 
wish to say anything in answer to the 
charge? You are not obliged to say any- 
thing unless you wish to do so, but 
whatever you say will be taken down in 
writing and. may be given in evidence.” 
It is wrong to add to the caution the 
words ‘‘against you,” for this is apt to 
lead the prisoner to assume that he can 
do himself only harm by a statement, 
and may therefore deter an innocent 
man from saying anything at all. 

When a prisoner makes a voluntary 
statement he must not be asked questions 
about it except for the purpose of clearing 
up what he has actually said. If he makes 
this statement before there has been 
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time to caution him, it may be still 
admissible in evidence but he must be 
cautioned as soon as possible. Persons in 
custody should not be asked questions 
in the nature of cross-examination at any 
time, and more especially before they 
have been cautioned. When a statement 
has been made it should, wherever 
possible, be taken down in writing and 
signed by the person who makes it, after 
it has been read to him and he has had 
an opportunity of making any alterations 
he desires. (See CONFESSIONS; EVIDENCE.) 

JUDGMENT IN COUNTY COURT. 
—The judgment is the final decision of 
the Court in any action and must be 
drawn up by the Registrar and entered 
in a minute book. The Registrar prepares 
a copy of the judgment and hands it to 
the Bailiff who, within twenty-four hours, 
must send it to the party against whom 
judgment is given. If the judgment is for 
payment of money and costs, or for 
costs only, it may be sent by post, but if 
it is a judgment like an injunction which 
orders the party to do or to refrain from 
doing something upon penalty of im- 
prisonment for contempt of Court, it 
must be served personally upon that 
party in the same manner as a default 
summons. 

Any party to an action may obtain a 
copy of the judgment from the Registrar 
by making application for it, and for 
this purpose he must state whether he 
wants the judgment for proceedings in 
another Court, such as the Bankruptcy 
Court, or merely for using as evidence of 
the judgment. 

Judgment by Default.—In many cases 
a County Court plaintiff can obtain 
judgment against the defendant by 
default without proceeding to the hearing 
of the action. 

In all those cases where a Default 
Summons has been issued and the 
defendant has failed to give notice in 
writing or by affidavit respectively 
within 8 days of the service of the 
summons that he intends to defend the 
action, or where it is plain from his 
notice of intention to defend that he has 
no real defence to the action, the plaintiff 
is entitled to obtain judgment forthwith 
by default. In such a case the plaintiff or 
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his solicitor may call at the office of the 
Registrar, bringing with him the plaint 
note, the precipe and the money for 
the requisite fees upon entering judgment, 
and can have judgment entered against 
the defendant. And if the defendant does 
not deliver at the court office a defence 
within the period of eight days or before 
judgment has been entered delivers at the 
court office an admission, the Registrar 
fixes a day on which judgment will be 
entered and the Court’s decision given 
with regard to the date of payment or 
the instalments by which payment is to 
be made. 

In a similar manner, if, in an action 
commenced by an ordinary summons, 
the defendant fails to appear at the Court 
on the day fixed for hearing, the plaintiff 
is entitled to judgment upon proof of his 
claim and that the summons was properly 
served. 

In those cases where the plaintiff fails 
to appear at the hearing of the case, the 
defendant is entitled to enter up judg- 
ment against the plaintiff for such sum 
by way of costs as the Judge thinks fit. 

Setting aside Judgment.—In every case, 
after judgment has been delivered or 
signed the unsuccessful party is entitled 
to make an application to have the 
judgment set aside. 

It is very much easier to get a judgment 
by default set aside than where the 
judgment has been given in the presence 
of both parties. Proof of misunder- 
standing is often sufficient in the former 
case, while in the latter it is generally 
necessary to shew, either that the verdict 
was so wrong that no reasonable jury 
could have given it, or that there was 
some mistake or perjury in the evidence. 

An appeal (q.v.) is the more common 
remedy in cases where judgment has been 
given after a full hearing. 

Enforcement of Judgment. — An 
ordinary judgment for money must be 
paid within 14 days of the judgment, but 
where an order has been made for the 
payment of the amount due by instal- 
ments, the sum due must be paid 
punctually in instalments at the times 
ordered in the judgment. 

The usual order is that the money be 
paid into Court, but it may be varied by 
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ordering that it should be paid to the 
successful litigant or to his solicitor. 

The person against whom a judgment 
is entered in a County Court is known as 
the judgment debtor, and, if he fails to 
pay the amount of the judgment within 
the 14 days allowed (or fails to keep up 
the instalments, if payment by instal- 
ments has been ordered), there are a 
number of remedies open to the judg- 
ment creditor. 

The judgment creditor may apply to 
the Court for a warrant of execution, for 
which purpose he must forward to the 
Registrar a copy of the plaint note anda 
document, known as a precipe, identi- 
fying the judgment debtor. Execution is 
then levied on the goods of the judgment 
debtor, but not upon his lands, in the 
manner described under EXECUTION. 

An alternative procedure is to apply to 
the Registrar for an order for payment 
by instalments. This application may be 
made in writing to the Registrar or at any 
sitting of the Court; it may be made by 
the judgment debtor if he so wishes. 

Usually the next step:taken by a judg- 
ment creditor, where he has failed to 
recover the money payable under the 
judgment, is to apply at the office of the 
Registrar for an order that the debtor 
shall be examined orally as to his means, 
liabilities, etc., and to produce docu- 
ments, books, etc. A copy of this order is 
served by the Bailiff personally upon the 
judgment debtor, who must appear upon 
the day named for his examination on 
oath, which generally takes place before 
the Registrar, who takes a note of any 
evidence then given for use in subsequent 
proceedings. The debtor may be ordered 
to produce his books of account, bank- 
books, etc., and the evidence of other 
persons having knowledge of the debtor’s 
affairs may be taken. 

The result of this examination may be 
that the creditor will discover some goods 
upon which execution can be levied, but 
more usually it will show that the debtor 
has no property which may be taken by 
the ordinary processes of execution, and 
then the creditor’s next step may be to 
apply for a Judgment Summons. 

Application for this must be made to 
the Registrar, to whom the same informa- 
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tion and documents must be supplied as 
when an order for examination of the 
judgment debtor is desired. The Registrar 
having issued the summons, it must be 
served upon ‘the judgment debtor at 
least 5 days before the hearing. The 
object of a judgment summons is to 
obtain committal of the debtor to prison, 
but the Judge will not make it unless he 
has reason to believe that a debtor 
capable of paying the debt is avoiding 
so doing. : 

At the time of hearing of the judgment 
summons, the debtor must appear in 
Court (if he does not do so he is liable to 
fine or imprisonment for contempt of 
Court) and give his explanation of his 
reasons for non-payment of the judgment 
debt. Generally the judgment summons 
is issued without any previous examina- 
tion of the debtor before the Registrar, 
but there are some County Court Judges 
who will refuse to allow the debtor to be 
cross-examined upon a judgment sum- 
mons unless he has been previously 
examined before the Registrar. 

Although upon a judgment summons 
the Judge is entitled to order the com- 
mittal of the debtor forthwith, it is usual 
for him to make a new order for payment 
of the judgment debt by instalments, 
either greater or smaller than the 
instalments, if any, already ordered. If 
the debtor fails to pay those instalments 
the judgment creditor, after waiting fora 
decent interval, may take out another 
judgment summons—and in this case, 
unless the debtor can prove to the Judge 
that the instalments are more than he can 
pay, an order will be made for the pay- 
ment of the instalments, and, in default 
of their payment, for the committal of 
the judgment debtor to prison without 
any necessity for further proceedings. 

By this cumbrous process a judgment 
of the County Court may be eventually 
enforced by the most severe penalty, but 
it is possible for a debtor of small means 
to delay payment of his judgment debt, 
even by instalments, for very many 
months, since there is the greatest 
reluctance on the part of most County 
Court Judges to use the drastic persua- 
sion of a committal order. (See CouNTY 
CourRT PROCEDURE; EXECUTION.) 
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JUDGMENT IN THE HIGH 
COURT.—In a civil action the judgment 
of the High Court or any other Court is 
the decision of the Court which sets out 
the rights and remedies of the parties to 
the action. The word is often used loosely 
to denote the actual words used by the 
Judge in stating his reasons for the 
decision that he makes, but these words 
are, strictly speaking, only the directions 
of the Judge as to what judgment is to be 
entered in writing upon the records of the 
Court. The actual judgment is the 
written record of the decision. 


Final Judgment.—A final judgment is - 


a judgment which settles substantially 
all the questions that are in dispute 
between the parties to the action, as far 
as the Court that is trying the action is 
concerned. It is not final in the sense that 
there cannot be an appeal to a higher 
Court if the appeal is made within the 
proper time; nor is it final in the sense 
that in proper cases it cannot be set 
aside. It is, however, final in the sense 
that, unless within the appropriate time 
one of the parties takes the proper steps 
either to appeal against it or to set it 
aside, it establishes once and for all the 
rights and liabilities of the parties. 

Interlocutory Judgment.—There are a 
number of cases where a judgment may 
be given which does not dispose of all 
the questions in dispute between the 
parties to an action, but only of some. 

The commonest of these is where A 
brings an action against B for damages 
which require to be estimated, e.g. for 
damages for personal injuries due to a 
motor accident. In such cases there are 
really two points in dispute, the first 
whether B caused the accident and is so 
liable to pay some damages, and the 
second how much damages B ought to 
pay. If B enters an appearance and the 
case is tried in Court both these questions 
are decided at the same time, and 
accordingly final judgment can be 
entered. But if B fails to appear, or 
appears but admits that he is liable to 
pay some damages, one of the questions 
is disposed of while the other still 
remains outstanding. 

In such a case A can enter interlocutory 
judgment, which is the decision of the 
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Court that B is liable to pay A damages, 
and B, except by getting this interlocutory 
judgment set aside for one of the reasons 
mentioned above, cannot thereafter 
dispute that he is liable to pay some 
damages. The question as to how much 
damages B ought to pay is then sent to 
be tried by a Sheriff’s jury in the Sheriff’s 
Court (q.v.) and, when the Sheriff’s 
Court has decided upon the amount of 
damages payable, A can file at the 
Central Office the result of the findings 
of the Sheriff’s Court and enter final 
judgment for that amount. 

Terms of Judgments.—The terms in 
which a judgment, whether final or inter- 
locutory, may be made, and the results 
which flow from the judgment, will differ 
according to the remedy which the 
parties to the action have asked the 
Court to give them. A judgment may be, 
and generally is, for a sum of money 
which includes the cost of the action, 
but it may be also for an injunction, a 
decree of specific performance, a declara- 
tion of rights or an account, as well as 
for costs. 

Effects of a Judgment.—The mere 
entry of a judgment, of whatever kind, 
does no more than prevent the parties 
to the action from bringing any other 
action upon the same set of facts as 
resulted in the judgment. The rule is that, 
once a matter has been finally decided 
upon in a Court of Law, none of the 
persons who have been parties to the 
action may again call in question either 
the facts or decision in the action. This, 
however, only applies to those persons 
who are parties to the action, and whose 
names appear in the action; and a 
previous judgment upon the same set of 
facts will not bar the right of any person 
who was not a party to the first action 
from bringing a fresh action if he wishes— 
though his prospects of success may be 
small. At the same time, if there are a 
large number of possible actions between 
a great many parties which are all based 
upon the same or similar set of facts, it is 
possible to bring a _ Representative 
Action in which, although there are 
only certain named parties to the action 
itself, all the other persons who are 
interested in the same set of facts bind 
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themselves to abide by the decision of 
the Court; and in such a Representative 
Action all the other persons will also be 
bound by the decision. 

It is also important to bear in mind 
that criminal proceedings brought against 
a defendant are no bar usually to subse- 
quent civil proceedings even by the 
person who has launched the criminal 
proceedings, since in criminal proceed- 
ings the prosecutor is in every case 
technically the Crown. 

Although the mere entry of a judgment 
has this effect of barring subsequent 
actions between the parties, it does not, 
without further steps being taken, put 
any pressure upon the party against 
whom it has been entered, to comply 
with its terms. If it is a money judgment, 
however, it bears interest from the date 
upon which it was entered. The Court, 
if it thinks fit, may award interest on 
debt or damages for the period between 
the date when the cause of action arose 
and the date of the judgment. (See 
APPEAL IN HiGH CoURT; EXECUTION; 
Hicu Court PROCEDURE.) 

JUDGMENT SUMMONS.—Where 
in a County Court or in the High Court 
a judgment debtor has failed to pay the 
amount of any judgment or order, the 
judgment creditor may apply to the 
Registrar of the County Court, or to the 
Central Office of the High Court of 
Justice, for a Judgment Summons 
calling upon the judgment debtor to 
appear before the Court to explain why 
the judgment or order has not been 
satisfied. The County Court has juris- 
diction to enforce by judgment summons 
a judgment of the High Court as well as 
of the County Court. 

A Judgment Summons in the County 
Court is heard by the County Court 
Judge prior to the ordinary business of 
the day. In the High Court it is heard by 
a Judge of the Chancery Division, or, 
where the judgment in respect of which 
the Judgment Summons was taken out 
was a judgment of the Probate, Admiralty 
and Divorce Division, by a Judge of that 
Court. 

The object of a Judgment Summons is 
to enforce payment of the judgment debt 
by committing the judgment debtor to 
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prison, if it can be proved that he has 
been in a position to pay the amount of 
the judgment, and yet has failed to do so. 
(See CouNTy CourRT PROCEDURE; EXE- 
CUTION; JUDGMENT IN COUNTY CouRT.) 
JUDICATURE ACTS.—This is the 
name applied to several Acts of Parlia- 
ment which lay down the procedure to 
be followed in the Supreme Court of 
Judicature, and provide generally for the 
administration of the law. By far the 
most important of these acts are the 
Judicature Acts, 1873 and 1875, which 
set up as one Court the Supreme Court 
of Judicature in England and amalga- 
mated the separate Courts of Chancery, 
Queen’s Bench, Common Pleas, Ex- 
chequer, Admiralty, Probate, Divorce, 
and Bankruptcy, into one High Court of 
Justice, with separate divisions for dif- 
ferent classes of work. (See SUPREME 
CourT OF JUDICATURE AcT, 1925.) 
JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.—The Judicial Com- 
mittee of the Privy Council consists of all 
Privy Councillors who have held high 
judicial office, together with a number of 
Colonial and Dominion Judges, though 
the latter seldom sit as members of the 
Judicial Committee until after they have 
retired from their judgeships in the 
Colonies or Dominions. When the 
Judicial Committee sits as a Court it is 
composed for the most part of the same 
personnel as the House of Lords, i.e., 
the Lords of Appeal in Ordinary. 
The Judicial Committee of the Privy 
Council sits in its own courtrooms in 
the Privy Council Office in Downing 
Street, a few doors from the Prime 
Minister’s residence. It is the final Court 
of Appeal of the Commonwealth with the 
exception of England, Wales, Scotland 
and Northern Ireland, and has the 
largest jurisdiction of any Court in the 
world. Lawyers from every part of the 
Commonwealth argue. cases before it. 
The Judicial Committee of the Privy 
Council does not administer the law of 
England, but administers the law of the 
country from which the appeal comes. 
Thus it is possible for the Judicial 
Committee of the Privy Council to 
deliver judgments based upon Hindu- 
Mohammedan law on appeals from 
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India, Roman Dutch law on appeals 
from South Africa, and French law on 
appeals from Mauritius, all in the course 
of the same week. Thus, in addition to 
having the largest jurisdiction in the 
world, the Judicial Committee of the 
Privy Council administers the largest 
variety of law in the world. (See Courts.) 

JUDICIAL FACTOR (SCOTS LAW). 
—A judicial factor is a person appointed 
by the Court of Session in Scotland to 
look after a person’s property (i.e. his 
land, money, investments, etc.) in cases 
where, for some reason or other, it is 
necessary to protect the property from 
loss or injustice. He corresponds to 
some extent to the English Receiver. 

JUDICIAL NOTICE.—In general, 
any person who alleges any matter in a 
Court must prove what he alleges. There 
are, however, certain matters which are 
regarded as being so well known that the 
law does not require proof to be given of 
them. Judges are said to take ‘‘judicial 
notice” of such matters. Thus, the 
meaning of English words, the ordinary 
course of nature, the recognized division 
of time and the contents of the calendar, 
are assumed to be known by every 
Judge, and need not be proved. (See 
EVIDENCE.) 

JUDICIAL PROCEEDINGS, RE- 
PORTS OF.—Newspapers do not incur 
any liability for fair and accurate 
accounts of cases tried in Court, pro- 
vided they do not publish any blasphem- 
ous, seditious or indecent matter, or 
anything the publishing of which is 
prohibited by the Court. Even if that 
which is said in Court was defamatory, 
newspapers cannot be rendered liable 
in libel for publishing it, if they publish 
it contemporaneously with the pro- 
ceedings. Thus, if a newspaper publishes 
a report of something said by a witness 
in Court, anybody injured has no redress 
against the newspaper, in the same way 
as he has no redress against the person 
who said it. 

For this absolute protection to be 
enjoyed by a newspaper, however, the 
publication must be made contem- 
poraneously with the events dealt with 
in the publication. If a considerable 
period of time elapses between the trial 
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and the publication in the newspaper of 
what was said at the trial, then the news- 
paper can escape liability only if its 
editor was not actuated by malice. 

Divorce Cases.—In 1926 an Act of 
Parliament was passed to regulate 
publication in newspapers of accounts of 
divorce cases. This act applies not only 
to divorce suits proper, but also to those 
for nullity of marriage, judicial separa- 
tion and restitution of conjugal rights. 
It provides that no one may publish any 
report in regard to any such case except 
the following particulars: the names, 
addresses and occupations of parties and 
witnesses; a concise statement of the 
pleadings; submissions on points of law 
and the decision of the Court thereon; 
and finally the summing up of the Judge, 
the decision of the jury and any observa- 
tion made by the Judge in giving judg- 
ment. It will be noticed that this allows 
newspapers to publish in such cases the 
Judge’s own comments; sometimes when 
Judges feel that publicity should be 
given to the conduct of parties in such 
cases, they comment on such conduct 
in their judgments. Publicity so approved 
of by the Judges is thereby effected. Any 
breach of this Act renders an offender 
liable to imprisonment for not more than 
4 months, and to a fine not exceeding 
£500. There is a similar prohibition 
against the publication of any particulars 
of domestic proceedings other than those 
specified above, substituting for ‘“‘a 
concise statement of the pleadings,” 
“the grounds of the application and a 
concise statement of the charges, defences 
and counter-charges in support of which 
evidence is given.” ‘‘Domestic Pro- 
ceedings” are those under the Guardian- 
ship of Infants Acts, 1886 and 1925, the 
Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925, and 
proceedings under s. 4 (3) of the Family 
Allowances Act, 1945, other than pro- 
ceedings for the enforcement of an order 
made under any of these Acts, or for the 
variation of any provision of an order 
made under any of those Acts for the 
payment of money. 

JUDICIAL SEPARATION.—A judi- 
cial separation can be granted only in the 
High Court of Justice. A very similar 
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order can be made in the Police Court, 
but in that case it is called a separation 
order. (See SEPARATION ORDER.) 

A judicial separation may be granted 
to either a husband or a wife on any 
grounds on which a petition for divorce 
might have been presented or on the 
ground of failure to comply with a decree 
of restitution of conjugal rights or on 
any ground on which a decree for divorce 
a mensa et thoro might have been pro- 
nounced immediately before the Matri- 
monial Causes Act, 1857. (See CONJUGAL 
Ricuts; Divorce.) 

JUDICIAL SEPARATION (SCOTS 
LAW).—See Divorce (Scots Law). 

JUNIOR.—Whenever two barristers 
appear in Court on the same side one is 
described as the ‘“‘Leader” and one as the 
“Junior.” A King’s Counsel must always 
have a junior barrister briefed with him. 
It is customary for a junior barrister to 
receive a fee equal to two-thirds of that 
of his leader. 

JURAT.—An affidavit contains at its 
end a memorandum setting out the date 
and place where it is sworn, together 
with a description of the- Commissioner 
for Oaths before whom it is sworn. This 
is called the Jurat of the Affidavit. 

JURISDICTION. — The jurisdiction 
of a Court is the extent of the right of 
that Court to determine issues that are 
brought before it. Some Courts have a 
right to deal only with certain classes of 
people. For instance, a Court Martial 
can try only persons subject to the law 
of the service under which that Court 
Martial is sitting. Even Courts Martial 
themselves have limits to their respective 
jurisdictions. A District Court Martial 
in the Army, for instance, cannot try an 
officer. Again, Courts are limited as to 
the territorial area over which they have 
jurisdiction. , 

The Mayor’s and City of London 
Court can deal only with cases arising in 
the City of London or where the defend- 
ant is employed within the City of Lon- 
don. County Courts, for instance, cannot, 
in general, deal with actions of contract 
involving more than £200. Courts of 
Petty Sessions cannot try cases of any of 
the more serious criminal offences. The 
High Court of Justice, on the other hand, 
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can try any civil action, whatever the 
amount at issue, while the Central 
Criminal Court can try any indictable 
offence, however serious. 

JURISPRUDENCE. — Jurisprudence 
has been defined by a famous classical 
writer as the “Science of the just and 
unjust.” It deals with the fundamental 
qualities of law, with the idea of justice 
in the abstract. Jurisprudence is not 
directly concerned with existing law, 
except so far as the latter provides 
examples and material for the study of 
abstract principles of general law. 

JURY.—In English law one of the 
most ancient features has been the 
decision of all questions of fact by a body 
of laymen called a Jury. The most 
common use of juries is in civil or 
criminal cases, where they hear the 
evidence and at the end of the case are 
directed and assisted by the Judge in 
arriving at their decision, which is called 
their verdict. Sometimes special questions 
are left to them by the Judge, to which 
they have to answer “‘yes” or “no,” and 
in other cases they are simply required to 
state whether they find for the one 
party or the other. 

Juries are used for deciding questions 
of fact not only in ordinary civil and 
criminal trials but also at Coroners’ 
inquests, and in assessing damages in a 
Sheriff’s Court in a civil case where 
liability is not denied. They are also 
available for a number of special Courts, 
mostly of ancient origin. 

Kinds of Jury.—Juries in criminal 
cases may be classified as “grand” or 
“petty.” Grand Juries, which have now. 
been abolished, were formerly used in 
all criminal trials at assizes or at the 
Central Criminal Court, i. the Old 
Bailey. It was their duty to hear the 
evidence of the prosecution only before 
the trial proper began. If they considered 
that there was some evidence on which 
the prisoner might be found guilty, they 
found a “‘true bill,’ and the trial of the 
prisoner before a new jury proceeded in 
the ordinary way. If they considered there 
was no evidence on which he could be 
found guilty they found ‘‘no bill” and 
he was discharged without a trial. 

These grand juries were of very great 
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antiquity and it was through them in the 
early days that all prisoners were brought 
to trial, for it was their duty, when the 
King’s Judges came into the county on 
circuit, to present to them persons who 
were suspected of crime for the purpose 
of having them tried. At the present 
time, however, all charges are investi- 
gated by a bench of Magistrates or by a 
Police Magistrate before they are tried 
at the assizes or at the Old Bailey; and 
the additional safeguard for the prisoner 
provided by the grand jury is not now 
considered necessary. Petty juries are 
those which try some question of fact. 
After a grand jury presented a prisoner 
for trial he was then tried by a petty jury. 
Special juries and common juries 
both sit to hear and decide questions of 
fact in ordinary civil trials, and the only 
distinction between them is that the 
class of person eligible to serve upon 
special juries is more limited than the 
class of person who serves on common 
juries. Special juries have been abolished 
as from the end of September, 1949, 
except for City of London special juries 
in commercial cases in the High Court. 
Qualification of Jurors.—All British 
subjects are liable to serve on juries, if 
they are between the ages of 21 and 60, 
and if they have £10 a year worth of 
land or rents or £20 a year leasehold, 
or are assessed for poor rates at not less 
than £30 in the Metropolitan Area and 
£20 elsewhere, or occupy a house with 
not less than 15 windows. They may be 
compelled to serve on a jury. The quali- 
fications for a special juror are somewhat 
higher. Women are equally liable with 
men to serve on any jury but a Judge 
has power to order that the jury for any 
particular case shall be composed of 
men only, or of women only, and he 
may also release a woman from a jury 
if he thinks it desirable. Aliens who have 
been ten years domiciled in England are 
qualified to sit on inquests. 
Exemption.—Lunatics, imbeciles and 
persons affected by deafness, blindness 
or other permanent bodily infirmity are 
exempt. There are many other persons 
exempted from service. These include 
peers, M.P.s, clergymen, Judges, barris- 
ters and solicitors if actually practising, 
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magistrates of Metropolitan Police Courtg 
and persons employed in their Courts 
Justices of the Peace, members of 
Municipal Corporations, doctors, chem- 
ists and dentists, officers of the armed 
services while on full pay, soldiers in 
the regular forces, officers and men of 
the Territorial Army, persons engaged 
in carrying on the business of the Post 
Office, or the management or collection 
of customs or in the Inland Revenue. No 
person can be summoned to serve more 
than once a year unless all the others on 
the list have already been summoned. 

Persons who are liable to serve on 
juries must attend if they are summoned 
to do so. The list of persons liable to 
serve is now contained in the Electoral 
Lists of Voters. Against the name of 
each person there contained the letter 
“J” will be placed if he is liable as a 
common juror, and the letters “S.J.” if 
he is liable as a special juror. A person 
who is entitled to be exempted, but 
whose name appears on the list, should 
claim exemption before he is summoned 
to attend. A juror who does not attend 
when summoned may be fined £10 in 
the High Court or £5 in the County 
Court or Coroner’s Court; but a juror 
need not attend unless he receives a 
summons 6 days at least before the date 
on which his services are required. 

Right of Challenge-—Any party may 
object to the jury either as a whole 
(‘Challenge to the Array”) or as to 
individual members of it (‘“Challenge to 
the Polls’). Challenge is now rarely 
used. Challenge to the Array arises when 
the person summoning the jury has not 
done so fairly but has selected a jury 
likely to be favourable to one party or 
to the other. Challenge to the Polls is 
exception taken to individual members 
of the jury. It may either be peremptory, 
that is, without any reason being given, 
or “‘for cause,’ when it is necessary to 
shew some ground indicating that the 
person challenged will not try the case 
fairly or is not properly qualified. A 
person indicted for either felony or mis- 
demeanour may challenge not more than 
seven jurors without cause, and any 
juror or jurors for cause. 

Conduct during trial.—Persons serving 


JURY 


on a jury should be very careful during 
the trial to hold no communication 
with any persons engaged in the case 
or appearing in it as a party or a witness, 
nor should a juror make any statement 
to any representative of the Press, or in 
any way disclose, either during or after 
the trial, what was said or done in the 
jury room by himself or any other juror. 
Jurors are not now prevented from separ- 
ating or going to their own homes if the 
Court permits. All jurors are now 
allowed the use of a fire when out of 
Court and reasonable refreshments at 
their own expense. In former times 
jurors were allowed no comforts of any 
kind until they had given their verdict. 

Remuneration.—As from 1 October, 
1949, all jurors in England, Wales and 
Scotland are entitled to payment for 
travelling and subsistence, and to com> 
pensation for loss of earnings or addi- 
tional expense necessarily incurred by 
their jury service. The amounts payable 
are prescribed by regulations made by 
the Secretary of State for Home Affairs, 
but the compensation may not exceed 
20s. in any one day or 10s: for a period of 
less than 4 hours. 

Trial by Jury.—All criminal cases, 
except those for minor offences heard at 
Police Courts, must be tried before a 
jury. In civil cases, juries are much less 
commonly used than formerly. No per- 
son can insist on the case being tried by 
jury except when charges of fraud are 
made, or where the claim is for libel, 
slander, malicious prosecution, seduction 
or breach of promise of marriage (except 
where the case involves prolonged 
examination of documents or accounts, 
or entails any scientific or legal inves- 
tigation). 

When a jury is required, a panel is 
prepared of persons summoned to attend, 
and the necessary twelve persons for the 
jury are taken at random from this list 
by the clerk of the Court. In coroners’ 
juries the number of persons who sit is 
not twelve but varies, but must not be 
less than seven nor more than eleven. 
In the County Court there are eight 
jurors. In all cases except in Coroners’ 
Courts the jury must be unanimous in 
their verdict. If they cannot agree the 
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parties may be willing to accept the 
decision of the majority, but otherwise 
the jury must be discharged and the case 
must begin again. In Coroners’ Courts 
the coroner may accept the verdict of 
a majority so long as the minority is not 
greater than two. If a juror becomes ill 
or dies during the hearing of the case 
the case must be tried again with a fresh 
jury, unless both sides assent in writing 
and the number of jurors left is not less 
than ten. In this case the reduced jury 
may continue and decide the case: 

Judge and Jury.—While the jury are 
the sole triers on all questions of fact and 
while the Judge’s only duty is to explain 
the law to them, it frequently happens 
that Judges in summing up to juries 
indicate in very strong terms what they 
themselves consider is the proper view 
of the facts. It is perfectly proper for a 
Judge to do this, if he makes it clear 
to the jury that they are not bound to 
agree with his view in their verdict. 

JURY OF MATRONS.—This was a 
jury impanelled in former times when a 
woman who was being tried pleaded that 
she was pregnant. It was for this jury 
to decide the question. The effect of a 
plea of pregnancy was to defer the 
execution. Nowadays, where a woman 
convicted of an offence punishable with 
death alleges that she is pregnant, the 
issue is determined, by the jury which 
tried her, on medical evidence. 

JURY (SCOTS LAW).—The Scots 
Law relating to juries varies in some 
respects from English Law. In criminal 
cases there are fifteen jurors instead of 
twelve. In both civil and criminal cases 
the jury are not required to be unanimous 
but may return a verdict which is 
supported by the majority of them. This 
provision gives less protection to a 
prisoner than the English rule requiring 
a unanimous verdict, but on the other 
hand juries in Scotland, instead of finding 
a prisoner “‘guilty” or “not guilty,” may 
bring in a verdict of ‘‘not proven.” The 
effect of this is the same as “‘not guilty,” 
but obviously indicates that the jury, 
although uncertain, have been inclined 
to think the guilt of the prisoner has 
been made out. This verdict is not 
entirely satisfactory for, since it is the 
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law that unless the prosecution succeed 
in proving the prisoner to be guilty 
beyond reasonable doubt then he ought 
to be acquitted, there should be no room 
for an intermediate verdict, because “‘not 
proven” implies that the prisoner’s 
guilt is not proved beyond reasonable 
doubt, and on principle the finding 
should, therefore, be one of “‘not guilty.” 

JUS RELICTAE AND JUS RELICTI 
(SCOTS LAW).—See LeGAL RIGHTS 
(Scots Law). 

JUSTICE OF THE PEACE.— 
Justices of the Peace are appointed for 
every county and for those boroughs to 
which separate commissions of the peace 
have been granted. In counties the Lord 
Lieutenant recommends the names of 
candidates to the Lord Chancellor, and 
the appointments are then made by the 
Crown. In boroughs, recommendations 
are made by the Borough Council and 
are acted upon, or not, as the Lord 
Chancellor thinks fit. 

The duties of Justices of the Peace are 
very varied. They investigate charges of 
indictable offences, and if they think that 
the evidence is sufficient they commit 
persons so charged to Assizes or Quarter 
Sessions for trial before a jury. Also they 
themselves try all summary or minor 
offences, and certain less serious in- 
dictable offences which can with the 
consent of the accused be dealt with 
summarily. They exercise jurisdiction in 
regard to various licensing matters (see 
INTOXICATING Liquor) and perform 
certain ministerial duties. 

A Justice of the Peace before entering 
upon his duties is required to take an 
oath of allegiance. He must, at the time 
of his appointment, in the case of a 
county appointment, reside in the county, 
or within seven miles of its boundary, 
and in the case of a borough he must 
reside in or within seven miles of it, or 
occupy some property in it. 

The Mayor of any borough automati- 
cally becomes the presiding Justice of 
the Peace for the borough. (See PETTy 
SESSIONS.) 

JUSTICIARY, HIGH COURT OF 
(SCOTS LAW).—This is the supreme 
criminal Court of Scotland, usually 
known as the High Court. It consists of 
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the Lord President of the Court of 
Session (who, when sitting in the Court 
of Justiciary, takes the title of Lord 
Justice General), the Lord Justice Clerk 
and other Judges of the Court of Session. 
The Court sits permanently in Edinburgh 
but Judges of it occasionally go on 
circuit. 

JUSTIFICATION.—When a person 
is being sued for having made some 
defamatory statement about another 
person, it is always a good defence if 
he can shew that the statement is true. 
If this is so it does not matter whether, 
when he made this statement, he was 
acting spitefully and maliciously or not. 
The principle on which this rests is 
that, if a man has a bad character, 
the law will not allow him to recover 
damages in respect of an injury which 
merely states the character which he 
really has. Notice, however, that this 
does not mean that, if a man has got a 
bad character in one respect, he is not 
entitled to recover damages if persons 
make defamatory statements about his 
character in other respects. Thus if a 
man is called a forger, it is no defence 
to an action for defamation to prove 
that he is a thief. 

Criminal Libel.—The rule about justi- 
fication does not apply to criminal 
prosecutions but only to civil actions. 
In criminal cases the principle is ‘‘the 
greater the truth the greater the libel.” 
If, however, the person charged with 
the crime of libel can prove not only 
that the statement is true but that it 
is in the public interest that it should 
be made known, this will be a defence. 
The reason why justification of itself is 
no defence to a criminal charge is that 
the criminal law of libel has for its object 
the prevention of breach of the peace 
or assault; and it has been not unreason- 
ably thought that a person is perhaps 
more likely to assault one who makes a 
defamatory statement about him if the 
statement is true than if it were false. 

It is for the person who has made the 
defamatory statement to prove that it is 
true, and he must prove it is true not 
merely in any narrow sense which the 
words may bear, but in the ordinary 
meaning which any reasonable person 
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might take from them. He need not, 
however, prove the truth of the statement 
in every detail so long as he proves that 
it is true in substance. He must justify 
what is called the “‘sting’ of the libel. 
Thus, where the defendant had said the 
plaintiff had been convicted of travelling 
in a train without a ticket and had been 
fined £1 with three weeks’ imprisonment 
in default of payment, it was held that 
he justified the statement sufficiently by 
proving that the plaintiff had been guilty 
of the offence and had been fined £1 with 
a fortnight’s imprisonment in default. 
Repeating Rumours.—It is no defence 
to an action for libel that the person who 
made the statement only stated that he 
had heard it reported and did not vouch 
himself for the truth of the statement. 
If he wishes to justify, he must prove 
not only that there was such a report 
but that it was true. In the same way, 
if it is stated that a man is “‘suspected”’ 
of a crime, it is not enough justification 
to prove that he was suspected, but the 
defendant to justify his statement must 
prove he actually committed the crime. 


EEPING HOUSE.—When a 
Ke begins to “keep house,” 
that is, to stay indoors so as to 
avoid his creditors, he is guilty of an 
act of bankruptcy. A debtor who gives 
orders that creditors who call to see 
him are not to be admitted is ‘‘keeping 
house.” (See AcT OF BANKRUPTCY.) 
KING.—In the Statute of Westminster, 
1931, the Crown is defined as ‘“‘the 
symbol of the free association of the 
members of the British Commonwealth 
of Nations,’ who are “united by a 
common allegiance to the Crown.”’ The 
King in his official capacity is, therefore, 
the keystone of the British Empire. The 
powers of the Crown are so extensive 
and in many cases so vague as hardly 
to be capable of enumeration. The 
major part of public officials are nom- 
inally appointed by the Crown and are 
the servants of the Crown; the major 
part of the public services are conducted 
in the King’s name; the King is the head 
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Honest Belief.—As a general rule it is 
no defence to prove that the defendant 
really believed the story to be true, and 
was not really actuated by any evil 
purpose in spreading the report. In cer- 
tain cases, when the statement is made 
on what is known as a privileged 
occasion, this may be a defence. (See 
DEFAMATION; LIBEL; PRIVILEGE.) 

JUSTINIAN (483-565).—One of the 
most famous of the Roman Emperors, 
he was called ‘‘the Great.’’ He is best 
known to modern civilization for his 
magnificent work in consolidating 
Roman Law. Under his direction and 
through the medium of Commissions 
appointed by him, the four books of 
the ‘‘Corpus Juris’ were published. 
JUVENILE COURT.—A Juvenile 
Court is a Court specially constituted to 
hear charges against children and young 
persons, and the rules relating to its 
constitution and procedure are laid down 
in the famous ‘‘Children’s Charter,” 
the well chosen name given to the Child- 
ren’s and Young Persons Acts, 1933 and 
1948. (See APPROVED SCHOOL; CHILDREN.) 


of the Church of England; the Cabinet 
is selected and Parliament itself is sum- 
moned by the King. But, by the growth 
of constitutional customs and under- 
standings, the Crown’s original autocracy 
has been broken down, and the powers 
nominally and legally vested in the 
Crown are now in fact exercised by other 
persons, e.g. Archbishops and Bishops 
are nominally appointed by the King, 
but in fact owe their office to the Prime 
Minister in power at the time of a 
vacancy; the right of Royal pardon is 
in fact controlled and exercised by the 
Home Secretary. But it is clear that, 
when all matters of this kind have to 
pass through the King’s hands, his in- 
fluence must be by no means small; 
Cabinets are continually reorganized 
and dismissed, and the King is the only 
high officer of state who remains per- 
petually in power and who will probably, 
therefore, remain perpetually  disin- 
terested as a result of his perpetual 
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security. It is therefore inevitable that his 
influence and experience should be both 
valuable and extensive. But the actual 
extent of his influence cannot be estim- 
ated, since it depends upon the sentiments 
of the public and upon the character of 
the Sovereign himself. 

Apart from what may be called his 
public or official legal position, the 
King’s personal legal status is peculiar. 
For example, since the King is regarded 
as the fountain of all justice, and since 
the Judges are therefore only his own 
servants, he can never be compelled to 
attend the Courts. The King is, further- 
more, protected by the maxim that ‘“‘the 
King can do no wrong.” The effect is 
that, if the King were to commit a crime, 
he could not be punished. But pro- 
ceedings by way of petition of right 
are now abolished, and a subject can 
now sue the Crown as of right where 
formerly he could have enforced his 
rights by petition of right on the grant 
of His Majesty’s leave. And the Crown 
is also now subject to all those liabilities 
in tort to which if it were a private 
person it would be subject : 

(a) for torts committed by its servants 

or agents; 

(6) for breach of those duties which a 
person owes to his servants or 
agents at common law by reason 
of being their employer; and 

(c) for breach of the duties attaching 
at common law to the ownership, 
occupation, possession or control 
of property. 

The right to succession to the Crown 
is laid down in the Act of Settlement, 
1700; by the Statute of Westminster, 
1931, it is provided that any alteration 
in the law regarding the succession to 
the Throne and the Royal Style and 
Titles requires the assent of all the 
Dominion Parliaments. Any marriage 
contracted by any descendant, male or 
female, of George II without the consent 
of the Sovereign is null and void (except 
in the case of children of princesses 
married into foreign families). Such 
descendant may, however, if over 
twenty-five years of age, give a year’s 
notice to the Privy Council of his or 
her intention to marry without consent, 
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and such marriage will be valid unless 
both Houses of Parliament declare their 
disapprobation. (See Crown.) 

KING’S BENCH DIVISION.—This 
Division consists of the -—Lord Chief 
Justice, who is the President of it, and 
nineteen other Judges. In the Royal 
Courts of Justice, Strand, there are 
ten court rooms set aside for the work 
of this Division, and in addition, three, 
or in places four, times a year Judges 
of this Division travel from county town 
to county town throughout the country 
holding Assize Courts for the various 
counties. Although Assizes are largely 
devoted to criminal proceedings, civil 
actions are heard at them also, and a 
Judge sitting in an Assize Court is as 
much a part of the High Court of Justice 
and has the same powers as if he were 
sitting in Court in London. 

The King’s Bench Division deals with 
all ordinary actions in which the person 
who is bringing the action is seeking 
to recover monetary compensation for 
an infringement of his rights, except as 
some of these matters are reserved to 
the Chancery Division. It also hears 
applications for Habeas Corpus, Man- 
damus, Certiorari, Prohibition, etc. 

Two Judges of the King’s Bench 
Division when sitting together may con- 
stitute a Divisional Court, but to-day 
three judges generally sit, thus providing 
for the case of a difference of opinion 
(q.v.).(See HicH Court OF Justice; HIGH 
CouRT PROCEDURE; SUPREME COURT OF 
JUDICATURE.) 

KING’S COUNSEL.—Barristers are 
divided into King’s Counsel and Junior 
Counsel. A King’s Counsel is really the 
holder of a title of honour, and a person 
so appointed is, in theory, supposed to be 
available primarily for conducting cases 
on behalf of the King. He is entitled to 
sit in the High Court in London within 
the Bar (that is to say the front row of 
seats for Counsel) and he wears a silk 
gown. K.C.s may not appear in a case 
unless they are also briefed with junior 
barristers. When a junior barrister be- 
comes a K.C. he is said to ‘‘take silk.” 
This expression arises from the fact that 
on appointment he changes his stuff 
gown for a silk one. K.C.s are appointed 
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by the Lord Chancellor; and a junior 
barrister, who considers that his practice 
is sufficiently large to justify him in 
becoming a K.C., informs the Lord 
Chancellor that he desires to be so 
appointed. If the Lord Chancellor thinks 
that his standing is sufficient to merit 
the honour he grants it to him. 

KING’S EVIDENCE.—When an 
accomplice in a crime, in order to avoid 
being punished for it himself, gives 
evidence against other persons he is said 
to turn King’s evidence. The evidence of 
such witnesses, of course, has to be 
taken with reserve and scrutinized with 
great care, because from their own lips 
they have to admit themselves as guilty 
as the persons whom they are accusing. 

It is the duty of a Judge to point out 
to the jury in his summing-up, in cases 
where the evidence of an accomplice is 
tendered by the prosecution, that it is 
always dangerous to convict on the 
uncorroborated evidence of an accom- 
plice or accomplices. In practice, juries 
do not convict on such evidence unless 
it is corroborated in material particulars 
by facts or witnesses whose credit is 
not impeached. .(See ACCOMPLICES; 
APPROVERS.) 

KING’S PEACE.—In the early Middle 
Ages the King was able only by degrees 
to establish his authority over the whole 
of the kingdom. Wherever his power was 
in force he was said to enforce his peace 
in that area. In areas remote from the 
royal seat of government local lords 
would exercise their own authority—in 
other words, they would have their own 
peace. 

For many centuries, of course, the 
King has exercised jurisdiction over the 
whole of the kingdom, and the King’s 
peace, therefore, has been the effective 
peace. Criminal offences (see Crime) are, 
in theory, treated as offences against the 
King’s peace, and it is for this reason 
that the King is always the nominal 
prosecutor in criminal cases. 


KING’S PROCTOR.—An official 
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whose duty it is to represent the Crown 
in matrimonial and probate cases. The 
need for this official is often discussed, 
but it must be remembered that in 
probably the majority of divorce cases 
both the parties are anxious that a 
divorce shall be granted. Divorce there- 
fore differs from all other causes of 
action. For this reason it has been 
found necessary that there shall be 
somebody to scrutinize divorce cases 
with a view to bringing to light any 
facts that the Court should know of, 
such as collusion between the parties. 
When the King’s Proctor finds anything 
which the parties have concealed or 
which otherwise justifies the Court in 
taking action, he is said to ‘‘intervene.”’ 
He usually does this during the time 
between the making of a decree nisi and 
a decree absolute. Indeed, one of the 
reasons for this interval is to allow him 
to conduct enquiries and, if necessary, 
intervene. ; 

The King’s Proctor is a permanent 
official. It is usual for him to combine 
with it the duties of Treasury Solicitor. 
He has a staff of lawyers. (See Divorce.) 

KING’S REGULATIONS. — The 
King’s Regulations for the Army and 
Army Reserve are contained in a book 
bearing this title. Though they do not 
strictly constitute law, nevertheless on 
any point that is not dealt with by law 
they provide a code of discipline for 
the Army and Army Reserve. 

KING’S REMEMBRANCER.— 
This is a very old office at present held 
by the Senior Master of the Supreme 
Court. His duties nowadays are little 
more than nominal, being mainly cere- 
monial. In former times he had import- 
ant duties to perform in connection with 
the recovery of Crown debts. 

KNACKERS.—A knacker is a person 
who carries on the business of slaughter- 
ing cattle (including sheep, goats, pigs 
and horses), when the flesh is not to 
be used and sold as butcher’s meat. 
He requires a licence. (See Horses.) 
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expression “Locus Sigilli.’ They 
are placed on deeds in order to 
indicate where the seal is to be placed. 

LABOUR EXCHANGE.—Labour 
Exchanges were first officially recognized 
by the State in 1909, and at that time 
they were intended for the purpose of 
furnishing information to employers 
desiring workmen, and to workmen 
desiring employment. They have been 
renamed Employment Exchanges and 
the full title is “‘Ministry of Labour 
Employment Bureau.” 

With the establishment of a com- 
prehensive scheme of Unemployment 
Insurance in 1920 the Labour Exchanges 
were given the additional task of paying 
out benefit to claimants. Workmen might 
register at the Employment Exchange in 
their district and they would then be 
supplied with information relating to 
employment suitable for them. For their 
use to-day for payment of unemployment 
benefit, see NATIONAL INSURANCE. 

LACHES.—One of the maxims of 
equity is that ‘“‘equity aids the vigilant 
but not the indolent,” or ‘‘delay defeats 
equity.” Delay of this type is technically 
known as laches. 

There is no fixed period which will 
amount to laches. The following ques- 
tions have to be considered: Has the 
delay in making the claim been such 
that documents, or other evidence which 
might have been available to defeat the 
claim, had it been made in proper time, 
may have been lost? Is it possible to 
imply an agreement not to enforce the 
claim? Has the person against whom the 
claim is made done some act to his 
detriment, which he would not have 
done had he not thought the claim 
was being abandoned? (See STATUTES 
oF LIMITATIONS.) 

LADY DAY.—Lady Day is 25 
March, and one of the four quarter 
days for the payment of rent and 
determination of tenancies in England. 

LAMMAS.—This is one of the 
quarter days in Scotland and falls on 
1 August. It is not a legal term day for 
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payment of rent. (See QUARTER Days.) 

LAND.—In early times land was 
perhaps the most important form of 
wealth, and the law relating to the owner- 
ship of land shows to this day many 
traces of those times and of its origin in 
the feudal system. No one can be the 
absolute owner of land except the 
Crown; all other persons are tenants of 
one kind or another. The chief tenant is 
the tenant in fee simple, who for all 
practical purposes is the absolute owner 
of the land. His ownership of the land is 
said to extend downwards to the centre 
of the earth and upwards to the sky, and 
therefore, unless he or some predecessor 
in title of his has transferred the mineral 
rights, he will be entitled to anything 
which may be discovered beneath the 
surface other than coal, which has now 
been taken over by the State. 

Land has been considered so important 
a form of property that anything which 
is placed on the land so as to be fixed 
to it becomes the property of the person 
who owns the land. Many exceptions have 
been made to this rule, in particular 
with regard to fixtures which a tenant 
puts upon the land for his own purposes 
during his tenancy. (See FrxTUREs.) 

The sale of land and the conveyance 
of interest in the land is subject to 
special rules, as to which, see SALE OF 
LAND. Provisions have also recently been 
introduced for simplifying the transfer 
of land by means of registration of title. 
Under these provisions the title to land 
consists merely in a certificate issued by 
the appropriate registration office. 

LAND CHARGES.—Land Charges 
are rights and interests of a particular 
kind which may be held by one person 
over the land of another. For purposes 
of convenience a number of these rights 
are grouped together under the collective 
name of land charges, which expression 
includes: 

(a) Puisne mortgages, i.e. legal mort- 
gages in which the mortgagee does not 
get possession of the title deeds to the 
mortgaged property. 

(b) General Equitable Charges, i.e. 
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equitable mortgages in which the mort- 
gagee does not get the title deeds. 

(c) Estate Contracts, i.e. agreements 
to convey or create a legal estate. 

(d) Restrictive Covenants (q.v.), e.g. 
covenants limiting free use of the land. 

(e) Equitable Easements (see EASE- 
MENT). 

(f) Death Duty Charges. 

All these are rights which a person 
who is not the owner of a particular 
piece of land may have over it. In order 
to protect purchasers of that land from 
finding themselves unexpectedly burd- 
ened with such rights, it is provided 
that they must all be registered in the 
Land Charges Register at the Land 
Registry in London. Anyone who is con- 
templating the purchase of land should 
make a search in this registry (as well 
as in other registries for other classes of 
rights) to find out to what burdens the 
land is subjected. He may do so himself 
on payment of a small fee, or may have 
an official search made for him on pay- 
ment of a slightly larger one. Such an 
official search is conclusive, and the 
purchaser will not be affected by any 
charges which were registered but not 
reported to him in the official report. 

Any land charge which was first 
created after 1925 and has not been 
registered will not be effective against 
any purchaser of the land, even though 
he actually knew of the existence of the 
charge when he bought it; as regards 
charges created before 1926 the position 
is slightly different; restrictive covenants 
(q.v.) and equitable easements (see 
EASEMENT) need never be registered and 
will remain effective against purchasers 
of the land; but puisne mortgages (see 
above), though they need not be 
registered so long as they do not change 
hands, will cease to bind purchasers of 
the land if they have been transferred to 
a new owner and he has neglected to 
register them. 

There are also certain circumstances 
in which puisne mortgages and general 
equitable charges will not affect the 
purchaser, even though they are regis- 
tered. (See SALE OF LAND.) 

LAND (COMPULSORY PUR- 
CHASE).—When at the beginning of 


370 


LANDLORD AND TENANT 


the nineteenth century the development 
of the railway system began, it was 
necessary for the railway companies to 
buy land over which to run their lines. 
Many owners of land were unwilling to 
sell to the railways because of prejudice, 
or else were willing to sell only at an 
exorbitant price. It was, therefore, 
necessary to provide powers enabling 
the railway companies to purchase land 
compulsorily, that is, against the will of 
the owner. This principle of compulsory 
purchase then introduced has been’very 
largely developed since that time, and is 
now used to enable housing authorities 
to clear districts on which slum property 
is situated and for public purposes 
generally. Powers are now contained in 
many public and private Acts. 

LANDLORD AND  TENANT.— 
The relationship of landlord and tenant 
arises when one person, the landlord, 
allows another person, the tenant, to 
use land for some period of time. The 
period may be either long or short, but 
it must necessarily be shorter than the 
time for which the landlord himself is 
entitled to use the land. Thus, if the 
landlord is the freeholder, that is, the 
owner of the land for all time, he may 
grant a lease to the tenant for as many 
years as he pleases, but there cannot be 
a lease in perpetuity except by Act of 
Parliament. If, on the other hand, the 
landlord has himself only the right to 
use the land for a limited period, e.g. is 
himself a tenant for a number of years, 
he may only allow another person to 
use the land for a lesser period. The 
period may be less than that of the 
landlord’s right to enjoy the land by as 
little as a day. 

The period for which the tenant is to 
have the land may be either a fixed 
period or a period ending with some 
future event. An illustration of the first 
type is a tenancy for a term of years, 
and a tenancy may be granted from 
year to year. Apart from express grant, 
a tenancy from year to year will arise 
whenever a person in possession of the 
land pays rent which is measured by 
reference to a year, e.g. ‘quarterly.’ 
Thus, where a tenant has had a lease for 
a number of years which has expired, 
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and stays on in possession of the prem- 
ises and pays rent on a yearly basis, he 
will be a tenant from year to year. This 
type of tenancy may be brought to an 
end by six months’ notice expiring at the 
end of some year of the tenancy. The 
parties may, however, make 
arrangements for the termination of the 
tenancy, which should be clearly set out. 

Tenancy at Will.—This is a tenancy 
not of great practical importance, under 
which the tenant holds the land only for 
such time as the landlord allows him to 
do so. No notice to put an end to this 
type of tenancy is required, and it comes 
to an end on the death of either party. 
Tenancies of this kind occasionally arise 
where a tenant under a lease retains 
possession of the premises after the 
period of his lease has come to an end. 
When he pays rent he is a tenant from 
year to year; until that time he is only a 
tenant at will. Where a person is allowed 
to live in a house rent free, or for no 
fixed period, he is a tenant at will. 

Creation of Tenancy.—When a 
tenancy is for a long period of time it is 
almost invariably made by the grant of a 
lease, which is a document by which the 
landlord conveys to the tenant the land 
for a period of time. A lease need not be 
made by deed, that is by a document 
not only signed but also sealed by the 
landlord, if it is for three years or less; 
but if it is for more than three years, or 
if the rent is less than the best rent which 
can reasonably be obtained, it must, in 
strict law, be made by deed. When it is 
not required to be by deed it may be 
either orally or in writing, although it 
is very unwise to enter into a tenancy 
without having all the terms fairly set 
out in writing. In practice it is very 
usual, instead of a lease being granted 
which actually conveys the land to the 
tenant for a period, that there should 
only be an agreement by the landlord 
to do so. The distinction may appear to 
be very slight, but in the past it has 
had very great importance, although to- 
day there is little difference between a 
person who holds land under a lease 
and one who holds under an agreement 
for a lease. 

What makes a Lease Binding.—Where 
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an actual lease has been granted, whether 
it be orally or by a written agreement 
or by deed, it will be binding subject to 
what has been said above about leases 
for over three years. Where, however, 
the transaction is merely an agreement 
for a lease, it cannot be enforced by 
either the landlord or the tenant unless 
there is some written note of the terms 
of it signed by the party against whom it 
is sought to enforce it. It follows, there- 
fore, that agreements for leases must 
always be proved by written evidence 
whether they are for three years or less, 
or not. This applies not only to houses 
or land but also to a flat or furnished 
lodgings if any specific rooms are let. 
It does not follow from this that the 
agreement must originally be made in 
writing. It is enough if, at some time 
before it is desired to enforce it, the 
party against whom the action is to be 
brought has signed a document setting 
out the following matters: 

1. The names of the parties. 

2. The premises which have been let. 

3. The time for which they are to be let. 

4. The day the letting is to commence. 

5. The amount of the rent. 

These particulars may not be contained 
in any one document but may be scattered 
about through various letters which may 
have passed between the parties. It will 
be seen that it may be possible for one 
person to enforce the agreement but not 
the other. If, for example, the landlord 
has written a letter setting out the terms 
of the agreement, the tenant can enforce 
it against the landlord; but unless the 
tenant has himself signed some docu- 
ment the landlord cannot enforce it 
against him. The document need not be 
signed by the landlord or tenant himself, 
but will be equally valid if signed by 
some authorized agent. A house agent 
who has merely been instructed to find 
a tenant has no authority to enter 
into a contract with the tenant. 

Part Performance.—The effect of 
what has been set out above is very much 
reduced by what is called the doctrine 
of part performance. This means that, 
although (where there is not written 
evidence as required above) neither party 
may be able to compel the other to 
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carry out their bargain, yet if one or 
other of them has done any act on the 
faith of the agreement he may enforce 
it even although it is verbal. The act 
relied upon must be an act which clearly 


shows that some agreement was made. _ 


Where the tenant has gone into posses- 
sion of the premises, this will be con- 
clusive, but where the tenant is already 
in possession at the time of the agree- 
ment, e.g. under a lease which is due 
to expire, the mere continuing in posses- 
sion will not be sufficient part perform- 
ance. 

During the negotiations which are 
bound to take place between the parties 
before they come to a fixed agreement, 
many propositions may be discussed by 
the one or the other, but neither will be 
bound until they have come to an agree- 
ment on all points. That is, they must 
have made a contract (q.v.). 

Very frequently one party or the other 
accepts “subject to formal contract,” 
and it may be stated that the contract 
must be approved by the solicitor of one 
party. As a general rule, if they make 
this provision, they are not bound until 
their formal contract has been drawn up 
and signed by them. 

Preparation of Documents.—Where 
the letting is for three years or less, a 
lease, which is a document under seal 
(i.e. a deed, q.v.) is not required and a 
written document not under seal is 
sufficient. It is quite proper and usual for 
such agreements to be drawn up by 
persons who are not solicitors (such as 
Estate Agents), and they may receive 
payment for the work. In the case of 
lettings for periods over three years, the 
documents can also be drawn up by 
persons who are not solicitors, but they 
cannot take payment for doing so. 

Unless the parties make a special 
agreement to the contrary in the contract 
for a lease, a person taking a lease from 
a person who owns the freehold of the 
land cannot insist on the latter proving 
his title, i.e. that he owns the land and is 
entitled to lease it, but must assume he 
has the right to grant a lease. The parties 
can agree at the outset that the Lessor 
must prove his title. A person taking a 
sub-lease will be entitled to inspect the 
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lease under which his Lessor derives his 
title (i.e. owns the land), and also all 
Assignments thereof (which are transfers) 
since the lease was first granted. This 
lease is called the ‘‘Head Lease.’’ If the 
head lease has been in existence for more 
than thirty years, then the sub-Lessee 
will be entitled to inspect the head lease 
and all Assignments thereof during the 
thirty years preceding the agreement to 
create the sub-lease. It is very desirable 
for the sub-Lessee to inspect the head 
lease, as it may contain covenants (which 
is the name given to terms in a deed) 
relating to the use of the land which will 
bind the sub-Lessee whether or not he is 
actually aware of them. 

In order to facilitate his investigation 
of the Lessor’s title, where the parties 
have agreed that the Lessee shall be 
entitled to call for proof of title, they may 
further agree that the Lessor shall supply 
the Lessee with an ‘‘Abstract of Title” 
(q.v.), which is an epitome of the docu- 
ments and facts proving the Lessor’s 
title to the property. This is prepared by 
the Lessor’s solicitor and sent by him to 
the Lessee’s solicitor, who investigates 
the title, makes searches, prepares and 
delivers Requisitions on Title (which are 
queries arising out of his investigations) 
and receives replies thereto from the 
Lessor’s solicitor, exactly as in the case 
of a sale of land. 

The next step is for the Lessor’s 
solicitor to draft the proposed lease, 
which he submits to the Lessee’s solicitor 
for approval. After the wording has been 
agreed, the lease is engrossed in duplicate, 
i.e. two fair copies are made, one of | 
which is executed by the Lessor. This is 
the lease. The other part is executed by 
the Lessee. This is the Counterpart 
Lease. An appointment is made and the 
solicitors exchange the two parts. 

The lease will be stamped by means of 
an impressed stamp, the amount of the 
stamp depending on the rent and other 
terms of the lease. The Counterpart 
Lease will be stamped 5/-. As it is the 
duty of the Lessor’s solicitor to satisfy 
himself that the two parts are properly 
stamped, he usually prepares the engross- 
ment of both the lease and the counter- 
part lease, and stamps them before 
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sending the counterpart lease to the 
Lessee’s solicitor for execution. 

If a person buys an already existing 
lease, he is said to take an “‘assignment’’ 
of the lease. His investigations will 
extend back for thirty years, subject to 
any agreement to the contrary, and the 
lease itself. The seller is called the 
“assignor’ and the purchaser the 
“assignee.” The procedure follows the 
lines already described with reference to 
the granting of a lease. 

In the counties of Middlesex and 
Yorkshire all leases for terms exceeding 
twenty-one years, or assignments of 
leases which have still more than 
twenty-one years to run, must be regis- 
tered in an Official Registry. In Middlesex 
the Registry is at the Land Registry in 
Lincoln’s Inn Fields, London. There are 
three registries in Yorkshire for the 
different Ridings of that county. 

Matters to be Considered.—A tenant 
entering into a tenancy should consider 
carefully each of the following matters: 

Repairs.—There is no obligation on 
the landlord to do repairs to a house that 
he has let, unless he has expressly agreed 
to do so in the contract creating the 
tenancy. Exceptions occur in the case 
of premises let as flats (q.v.) as regards 
parts of the buildings necessary for the 
convenience of all the flat dwellers, and 
also in the case of all premises let as 
dwelling houses at a rent not over £40 a 
year in London or £26 elsewhere. In the 
last case the landlord cannot by any 
terms of the agreement escape from 
liability to repair. Special rules apply to 
furnished lettings. 

Apart from these exceptions, the land- 
lord may allow the house to fall to 
pieces so that it becomes uninhabitable, 
and the tenant will still be liable to pay 
the rent. A tenant should make sure that 
the tenancy agreement requires the land- 
lord to do repairs. A usual provision is 
that the landlord shall be liable for 
structural and exterior repairs. 

The tenant without any agreement or 
special terms will be liable to carry out 
proper repairs to the premises. He must 
not allow them to deteriorate more than 
is natural.as a result of fair wear and 
tear, and subject to this he must at the 
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end of the term hand back the premises 
to the landlord in the same condition as 
they were in at the commencement. The 
exact amount of repair required will 
depend on the condition of the premises 
at the commencement of his occupation, 
and also on the district in which they are 
situated. The most usual expression is 
that the tenant shall be liable to put the 
house into ‘“‘good tenantable repair,” 
and this means that he must make it 
reasonably fit for the occupation of a 
tenant of the type who is likely to live in 
the district, having regard to the age and 
locality of the house. 
Apart from express agreement, the 
tenant is liable to keep the property in a 
proper and workmanlike way and must, 
for example, repair windows which have 
been broken during his occupation, or 
any other damage that has been caused 
by himself or his family. The tenant is 
not bound to do decorative or orna- 
mental repairs unless there is some 
clause in his agreement. Where he has 
been required by the agreement to do 
internal decorative repairs, he may apply 
to the Court to be exempted from his 
obligation on the grounds that it is 
unreasonable in the circumstances, and, 
in particular, in view of the length of 
time which has yet to expire of his lease. 
Where the landlord intends to pull 
down the premises at the end of the 
tenancy, he cannot complain or recover 
damages for any breach of covenant by 
the tenant to leave them in good repair. 
In almost all leases it is provided that, if 
the tenant fails to carry out his obliga- 
tions, one of which is to repair, the 
landlord may put an end to the lease by 
re-entering on the premises. Before he 
can do this, however, it is necessary for 
him to serve on the tenant a notice 
specifying the exact nature of the breach 
of covenant and calling on the tenant to 
remedy it. This is called a Schedule of 
Dilapidations. The tenant must carry out 
the work in a reasonable time. The land- 
lord must give the tenant an opportunity 
of paying money compensation instead 
of having the lease forfeited. When this 
has been done the tenant may always 
apply to the Court for relief against the 
forfeiture, and the Court will usually 
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make this order on the terms that the 
tenant makes good his breach of 
covenant. (See FORFEITURE.) 

In some cases a covenant to repair only 
requires the landlord or tenant to repair 
after notice, and the landlord is never 
liable for lack of repafr until the fact 
that repair is required has been brought 
to his attention. The Leasehold Property 
(Repairs) Act, 1938, contains restrictions 
on the enforcement by the landlord of 
repairing covenants in leases for 21 
years or more of houses of a rateable 
value of £100 or less. 

Fire.—If the premises are destroyed 
or rendered uninhabitable by fire, the 
tenant will not be relieved from his duty 
to pay the rent for the rest of the term, 
nor is the landlord bound to rebuild the 
house. The tenant should, therefore, have 
a clause inserted to the effect that if the 
premises are destroyed in whole or in 
part by fire, the tenant’s liability for the 
rent shall come to an end until he is able 
to occupy them again. Where the tenancy 
is for a short time, e.g. a weekly tenancy, 
it may be determined by a weekly notice, 
and in such a case any provision against 
fire is not necessary, but in the case of 
long leases for a number of years some 
provision reducing the tenant’s liability 
should always be inserted. 

Where the tenant has not made any 
covenant to repair, he is not liable to 
build the house again if it is burnt down, 
but where there is a covenant to repair 
and keep in repair, he will be liable to 
rebuild the premises even if the fire was 
accidental, or was due to the malicious 
act of some third person. 

Use of Premises.— Most leases provide 
that a tenant shall not use the premises 
for certain purposes, or in a certain way. 
It is frequently stated, where the landlord 
is himself a tenant, that the tenant shall 
observe the covenants contained in the 
landlord’s lease. Where this occurs the 
tenant should make himself acquainted 
with the covenants contained in that 
lease. Where the tenant agrees to use a 
house as a private residence or dwelling 
house only, he cannot carry on any 
business there, or receive any orders, nor 
can he use it as a boarding house, or for 
the purpose of giving music lessons. It is 
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also frequently provided that the tenant 
shall not permit any sale by auction, and 
that he shall not carry on any trade or 
business, or permit any outward show of 
business to be affixed to the premises. In 
some cases the tenant merely covenants 
not to carry on certain specified trades, 
e.g. public house, and in this case he will 
be entitled to use the premises for other 
trade purposes. The exact effect of a 
covenant not to carry on an offensive or 
noisome trade will depend to some extent 
on the nature of the premises and of the 
district where they are situated. 
Animals.—Leases frequently contain 
provisions that the tenant shall not keep 
on the premises any animals. The object 
of the clause will usually be equally well 
attained if the clause merely prohibits 
the tenant from keeping any animal in 
such a way as to be a nuisance or annoy- 
ance to other tenants or persons. 
Alterations.—The tenant is usually 
forbidden to make any alterations to the 
premises, or to remove partitions, or 
doors, or cupboards, or other fixtures, or 
in any way to cut or injure any of the 
walls, floors, or timber. He is usually 
permitted to make these alterations if he 
gets the written consent of the landlord 
beforehand. But if the tenant contem- 
plates making any alterations he should 
obtain permission from the landlord 
before concluding his tenancy agreement. 
Insurance.—A lease frequently con- 
tains a covenant on the part of the lessee 
to keep the premises insured against loss 
or damage by fire, and he is usually 
required to produce the insurance policy 
and receipts for the premiums when 
called upon to do so. When the insurance 
is done by the landlord and not by the 
tenant, the tenant usually agrees not to 
do anything which may render the 
insurance policy void or cause the com- 
pany to increase the premium, and further 
agrees that, if by any act or default of 
his the insurance money is not payable 
on the house being burnt down, he should 
be liable for the amount. Thus, if the 
tenant were to keep on the premises any 
particularly inflammable materials, he 
might find that the insurance company 
would increase the premium, and he 
would be liable under this covenant. 
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Assignment and Sub-letting.—A tenant 

assigns the premises held by him when 
he transfers them for the whole of the 
remainder of the period of his lease to 
some other person. He sub-lets or under- 
lets the premises when he transfers them 
to some other person for a period shorter 
than the remainder of the period of his 
lease. In the absence of any provision in 
the agreement, a tenant is entitled either 
to assign or under-let without obtaining 
any permission from the landlord; but 
it is almost invariably provided in the 
agreement that the tenant is not to assign 
sub-let or part with the possession of the 
whole or part of the premises without the 
previous written consent of the landlord. 
it is usual to add that the landlord’s 
consent is not to be unreasonably with- 
held on proof being furnished of the 
respectability and financial responsibility 
of the proposed assignee or sub-tenant. 
but even if this is not expressly included 
such a provision is now implied in every 
letting. 
- Should the lease merely provide that 
the tenant is not to assign, sub-let, etc., 
without stating that the landlord’s 
consent may be obtained, then the tenant 
cannot do so, nor can he require the 
landlord to give his consent even in the 
case of a respectable and responsible 
assignee. 

When a tenant assigns, he remains 
liable for the rent and for the other 
obligations of the tenancy in the event of 
his assignee failing to carry them out. 
Where he sub-lets he remains himself 
primarily liable, and the sub-lessee is 
bound to pay the rent and fulfil the other 
obligations of the letting to the tenant and 
not to the landlord. Where the tenant is 
himself an assignee, i.e. where the original 
lease was not granted to him but to 
someone else by whom it was transferred 
to him, he remains liable for all the 
obligations of the lease during the time he 
is tenant; but if he assigns his interest, 
his liability ceases altogether, irrespective 
of the fact whether or not the assignee 
carries out the terms of the lease. (See 
ASSIGNMENT [LEASES].) 

*Rent.—The amount of money which 
the tenant agrees to pay the landlord for 
the premises is called rent. This is due on 
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the first moment of the morning of the 
day upon which it is payable under the 
agreement, but it is not in arrears until 
the end of that day, i.e. 24 hours later. It 
is usually the tenant’s duty to send the 
rent to the landlord. If the rent is not 
paid, the landlord may, of course, sue the 
tenant for it; and it is also usually 
provided that, if it is unpaid for fifteen 
days after it is due, the landlord may 
re-enter the premises and determine the 
lease. This is called the ‘‘landlord’s right 
of forfeiture’? (see FORFEITURE), and the 
tenant is always entitled to apply to the 
Court for relief against the forfeiture, 
which will usually be granted if the rent 
is paid. 

The fact that a power of forfeiture 
is given to the landlord after fifteen days 
does not mean that he cannot sue for the 
rent before that time. 

The Jandlord has another very valuable 
right for the recovery of rent, called 
“distress,” which entitles him to go on 
the premises and seize goods which he 
may find there. This again may be 
exercised as soon as the rent is due, even 
though the lease does not give a power 
of re-entry to the landlord until the rent 
is fifteen days overdue. (See Distress.) 

Rent may be recovered for six years 
in arrear. 

Rates and Taxes.—Whether the land- 
lord or the tenant is to pay the rates and 
taxes will depend on the terms of the 
actual arrangement made between them. 
In small premises it is usual for the land- 
lord to pay the rates and taxes, and thus 
the amount paid by the tenant to the 
landlord is paid partly in respect of rent 
and partly in respect of the rates. 

Certain taxes are frequently called 
“Tandlord’s Taxes,’’ and when a tenant 
pays these he is entitled, in the absence of 
any agreement to the contrary, to recover 
them from his landlord or to deduct them 
from the next rent. 

The most important of these is what is 
called ‘‘Property Tax,” that is to say, 
income tax on the premises under 
Schedule A. 

Normally the tenant pays the amount 
of the tax to the Inland Revenue and he is 
entitled to deduct the amount paid from 
the first payment thereafter made in 
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respect of rent to the landlord. Any land- 
lord who refuses to allow the deduction 
is liable to a penalty, and any agreement 
for the payment of the rent in full, with- 
out deduction on the terms that the land- 
lord will repay the amount of the tax to 
the tenant, is void. 

Assessment on Landlord.—In the case 
of many houses whose rateable value is 
low, and, in addition, in respect of flats 
or tenements, the assessment is made on 
the landlord and the tenant pays his 
rent without any deduction. If the land- 
lord fails to pay, the tax may be levied on 
the tenant. 

In addition to the Property Tax the 
landlord, in the absence of any agree- 
ment, is also liable for Land Tax, Sewers 
Rates and Tithe Rent Charge, and if the 
tenant pays these he may recover them 
from the landlord. 

Tenant’s Taxes.—In the absence of 
any agreement to the contrary, the tenant 
must pay all other rates, such as General 
Rates, and he is not entitled to make any 
deduction from the rent in respect of 
these. In practice, the liability for the 
landlord’s taxes, apart. from Property 
Tax, is placed upon the tenant by the 
terms of the lease. A liability to pay 
“taxes” does not include a similar 
liability for “‘rates.”’ 

Quiet Enjoyment.—The covenant by 
the landlord that the tenant shall 
“quietly enjoy”’ the premises is one of the 
most important in the whole lease from 
the tenant’s point of view. It means that 
the tenant is entitled to have the use of 
the property free from any interference 
from the landlord or from anyone else 
claiming under him. 

Even in cases where no covenant 
for quiet enjoyment is stated, it is always 
implied. It protects the tenant not only 
against anyone to whom the landlord 
may have let the premises contrary to 
the rights of the tenant, but also against 
all disturbances committed or authorized 
by the landlord, that is, acts of the land- 
lord which prevent the tenant from 
enjoying the premises, even though they 
are not the assertion of any legal right 
but acts of physical interference. The 
covenant is broken only if the acts are 
done by the landlord or someone 
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authorized by him; and if the person 
committing the acts is a stranger the 
landlord cannot be made liable. 

End of the Tenancy.—Where the 
tenancy is for a fixed period of time it 
will come to an end at the end of that 
time, but if the tenant remains on in 
possession of the premises after the end 
of his tenancy and pays rent he will 
become a tenant from year to year except 
where the dwelling-house is protected by 
the Rent Restrictions Acts. Until he pays 
rent he may be required to leaye the 
premises and is not a tenant. 

Where a tenant wishes to be relieved 
of the lease before it comes to an end, 
he may arrange with the landlord to 
surrender it to him. If he does this he 
will cease to be liable on any of the 
future obligations of the tenancy. 

A surrender sometimes takes place 
where a tenant wishes to take a new lease 
before the end of his old one. The 
tenancy may also be terminated by 
forfeiture on the tenant committing a 
breach of covenant, which entitles the 
Jandlord to re-enter under the terms of 
the lease. The tenant here may nearly 
always obtain suitable relief against the 
forfeiture. 

Notice to Quit.—Where a tenancy is 
not for a fixed period of time but is a 
continuing tenancy, e.g. yearly, monthly 
or weekly, it will be brought to an end 
by a notice to quit given by either land- 
lord or tenant. If the occupation is to 
cease on a certain day,e.g.in the case of a 
lease for three years, there is no need to 
give a notice. A notice to quit should 
always be in writing, and should be served 
on the person to whom it is addressed. It 
is not nécessary to give it to the tenant 
himself, but it may be left with his wife, 
or servant, or other person on the 
premises. It will be sufficient if the notice 
is sent by post, but it should be registered. 
The exact form of the notice is immaterial 
so long as it states clearly the intention of 
the person giving it to put an end to the 
tenancy at a certain date. It should state 
the premises in respect of which it is 
given. It need not specify the particular 
day on which the tenant’s tenancy is to 
end, but, if a day is named, it must be the 
correct one. It may be given either by 
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Notice to quit by landlord to a weekly tenant 


the landlord or tenant or by an agent of 
theirs, and again it may be given to an 
agent in the same way. 

The length of the notice will depend 
upon the terms and length of the 
tenancy. The agreement may provide for 
some specific period of notice, and this 
period must be given. Where there is no 
express agreement, the notice will depend 
upon the length and nature of the 
tenancy. Thus, in a tenancy from year to 
year, the notice must be a half-year’s 
notice expiring with some current year of 
the tenancy. The half-year must be not 
merely six months but a full period of 
182 days, unless the tenancy commenced 
on a quarter-day. If, however, the 
tenancy commenced on one of the usual 
quarter-days, the notice must be given on 
the quarter-day next but one before that 
on which the tenancy is to terminate. 
Thus, if a tenancy commenced on, 
Christmas Day, it may be terminated in’ 
any year by notice given on or before 
Midsummer, 24 June. 

In quarterly tenancies and monthly 
tenancies, a quarter’s or month’s notice 
respectively must be given expiring at the 
end of one complete quarter or month 
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from the day when the tenancy began. 
Thus, if the tenancy commenced on the 
tenth of a month it must be ended on the 
tenth of some later month. In weekly 
tenancies a week’s notice is required, 
and this must expire on the day the rent 
becomes due. Most weekly tenancies run 
either from Saturday to Saturday or 
from Monday to Monday; hence notice 
should be given on or before the previous 
Friday or Sunday as the case may be. 

A notice which is given for too short a 
time or for the wrong day is bad and of no 
effect, and does not put an end to the 
tenancy. It should be observed that, if it 
is served too late for one day on which 
the tenancy might be ended, it is not 
considered as being effective for a later 
day. If the exact date on which the 
tenancy ends is doubtful, it would 
probably be good to require the tenant 
to quit ‘‘at the earliest possible moment.” 
Even if the notice is not bad originally it 
may be waived, that is, withdrawn by 
mutual consent or by the act of the party 
giving it. In particular, if the landlord 
either distrains for or receives rent due 
after the expiration of the notice, he will 
be considered to have waived the notice. 
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The important date is, however, not the 
date when the notice is given but the 
date when it expires, and so the landlord 
may accept rent due in the period 
between the giving of the notice and the 
date when the tenancy comes to an end. 
He may also, of course, accept rent paid 
after the expiry of the notice so long as it 
was due before the notice expired. 
Tenant refusing to leave.—If the tenant 
refuses to leave at the end of his tenancy 
the landlord is entitled to enter into 
possession of the premises without legal 
formality, provided that he can do so 
without committing a breach of the peace. 
In all cases, however, he should bring an 
action for ejectment against the tenant. 
This may be brought in either the High 
Court or the County Court, or in the 
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Police Court. The proper Court will be 
determined by the value of the premises. 
Where the premises are let for a term not 
exceeding seven years at a rent not 
exceeding £20 a year, and the tenancy 
has been brought to an end, the landlord, 
if the tenant refuses to go out, may serve 
on him seven clear days’ notice, e.g. 
given on a Tuesday to expire on the 
following Wednesday week, and may 
then apply to the Police Court for a 
warrant for possession. 

In the case of premises where neither 
the annual value nor the rent exceeds 
£100 a year, and on which there has been 
no fine or premium, the landlord, when 
the term has expired or been determined 
by a notice to quit and the tenant refuses 
to go out, may bring proceedings in the 


When there is doubt as to the day of the week on which a weekly tenancy ends 
the following form of Notice to Quit may be used: 
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local County Court. He may claim not 
only arrears of rent, but also an amount 
equivalent to what would be due for 
rent since the tenancy expired and up to 
the date of the proceedings. The legal 
name for this claim is ‘“‘mesne profits.” 

In premises over this amount in value, 
or not complying with the above pro- 
visions, proceedings must be taken in the 
High Court. 

Forfeiture. — Forfeiture takes place 
when the landlord puts an end to the 
tenancy and re-enters on the ground that 
the tenant has broken some term of the 
lease. The landlord is not bound to put 
an end to the tenancy in such a case, but 
may allow the tenancy to continue and 
may sue for damages. The lease usually 
provides that, if the rent shall at any 
time be in arrears for twenty-one days, or 
if the tenant shall make default in regard 
to any other condition of the lease, the 
landlord shall be entitled to re-enter on 
the premises and to retake possession. 
The effect of this is that the tenant has 
no more rights under the lease, nor is he 
bound to fulfil any further liabilities 
under it, but he remains liable for all 
breaches of covenant which have taken 
place before the landlord re-enters. 

The landlord may deprive himself of 
his right of re-entering by waiver, that is, 
by doing some act, after he is aware of 
the breach of covenant, which recognizes 
that the tenancy is still in existence. Such 
acts would be the acceptance of rent that 
accrued due after the date when the land- 
lord was entitled to forfeit, or even taking 
proceedings to recover such rent by 
distraining or otherwise. The landlord, 
however, will not be taken to have 
waived the breach by anything he does 
after he has once clearly shewn that he 
intends to rely on the forfeiture. 

The Tenant’s Right to Relief.—The 
law will not enforce a forfeiture of a 
lease at the will of the landlord, but will 
always give to the tenant an opportunity 
of being relieved from the forfeiture on 
applying to the Court. Further, the land- 
lord must always serve the tenant with a 
notice pointing out the breach of 
covenant which has taken place, and 
requiring him to remedy the breach or 
‘ pay damages, and he cannot re-enter 
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until a reasonable time has elapsed after 
that notice. [This article on LANDLORD 
AND TENANT must be read subject to the 
provisions of the RENT RESTRICTIONS 
Acts (q.v.).] (See AGRICULTURAL HoLp- 
ING; ASSIGNMENT; FORFEITURE.) 

LANDLORD AND TENANT 
(SCOTS LAW).—The law of Scotland 
on this subject differs in many respects 
from that of England. In order to give 
the tenant any right to the property, the 
contract for the lease, if it is for more 
than a year, must be entered into by a 
formal document of the kind known as a 
probative writ (see ConTracr [Scots 
Law], subheading Form of Contracts). 
Leases for a period not exceeding a year 
may be verbal. If, however, a lease for a 
longer period is granted verbally, it may 
nevertheless be enforced, in much the 
same manner as under the English Law 
principle of part performance, if the 
party against whom it is desired to 
enforce it has done some act shewing 
that the Jease has been made, or if the 
party desiring to enforce it has himself 
done some act to his prejudice which he 
would not have done had there not been 
a lease. Thus, if the tenant pays the rent, 
the lease may be proved; or again, 
where he is already in possession under 
an earlier lease, and wishes to prove that 
he has been granted a new lease, if he 
makes such alterations to the premises as 
it is not conceivable he would have made 
had the lease been coming to an end, and 
had he not had rights to the property in 
addition to those under his old lease. 
Circumstances of this kind are known as 
rei interventus. 

The respective rights of tenant and 
landlord are stated below, but these 
rights may be modified and varied by 
express agreement between the parties 
in their contract. 

Rights of Tenant.—There is an implied 
warranty, i.e. assurance, by the landlord 
that the premises let are reasonably fit 
for the purpose for which they are let, 
and if they are not, the tenant may claim 
damages. In the lease of a house the 
landlord is bound to execute repairs 
during the tenancy, and will be liable for 
damages if he does not. He is not bound, 
however, to do any repairs until he has 
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been notified by the tenant that the 
repairs are needed. The tenant is not 
bound to go on paying rent if the 
premises are accidentally destroyed. If the 
destruction is only partial he is at least 
entitled to a proportionate deduction 
from the rent, though even in that case, 
too, he may be entitled to give up the let 
if the damage is very severe. If the land- 
lord fails to carry out repairs, with the 
result that the premises become no longer 
fit for the purpose for which they were 
let, the tenant is no longer bound by the 
lease, but may leave the premises and 
terminate his liability; he may also claim 
damages, but if he intends to do so he 
must inform the landlord immediately. 
In England in the same position the 
tenant has no rights at all to claim 
damages or to leave the premises, unless 
the agreement expressly requires the 
Jandlord to repair, and even then the 
tenant’s right is one of damages only. In 
Scotland, if the lack of repair is slight, 
the tenant cannot abandon the lease, but 
can only claim damages from the land- 
lord. If he continues in the premises he is 
entitled to withhold his rent until any 
material defects in the premises have been 
repaired. 

Duties of Tenant.—The tenant in his 
turn must take reasonable care of the 
premises. For example, he must not leave 
them in winter, when pipes are liable to 
burst, without turning off the water or 
giving notice to the landlord; and if he 
does so, and in consequence of pipes 
bursting the premises are damaged, he 
will be liable. Again, where the landlord 
has a right of hypothec, that is, a right to 
take the tenant’s goods in payment of his 
rent (see below), the tenant is bound to 
furnish the premises and keep them 
furnished. Rates in Scotland are divided 
into two portions, one being payable by 
the tenant and the other by the landlord. 

Landlord’s WHypothec.—This is the 
landlord’s right of security for his rent, 
the right being exercised over articles, 
furniture and equipment (except tools 
of trade) brought on to the leased 
premises by the tenant. It is equivalent 
to the English remedy of distress. It is, 
however, a much less effective right, for 
he cannot exercise it except after an 
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application to the Court, and further, it 
is only available for one year’s rent and 
cannot be used unless it is put in force 
by applying to the Court for an order 
called sequestration within three months 
of the last term of payment of the rent, 
the payment of which is to be enforced. 
The decree of sequestration authorizes 
the landlord to sell the tenant’s furniture, 
etc., and recover his rent from the pro- 
ceeds. The hypothec covers goods which 
are on the premises even although they 
do not belong to the tenant, provided 
that they are not there merely for a 
temporary purpose; thus articles on 
hire-purchase are caught. It does not 
cover goods which are the property of a 
lodger or of some member of the tenant’s 
family. 

Hypothec applies chiefly to leases 
of houses and shops and of farming sub- 
jects not over two acres in extent. In the 
case of houses coming within the House- 
letting and Rating Act, 1911 (ie. with a 
rent not over a certain figure varying 
between £12/10/- and £26/5/- according 
to population of the district as specified 
in the Act), then bedding material, tools 
of trade and furniture to the value of £10 
are excluded. 

Rent.—The landlord and tenant may 
agree on such Terms, i.e. dates for 
payment of the rent, as they please, and 
if they do so agree the Terms are called 
“conventional” Terms. If no specified 
Terms are agreed the “‘legal’’ Terms will 
apply; in the case of houses these are 
Martinmas, i.e. 11 November, and 
Whitsunday, i.e. 15 May. Note, however, 
that these dates are only for payment of 
rent; where entry into or removal from 
the premises is in question, Martinmas 
means 28 November and Whitsunday 
means 28 May. (See TERM [Scots Law].) 

Sub-Letting and Assignation.—As a 
general rule, except in farm leases, the 
tenant may sub-let or assign his lease 
unless it expressly forbids him to do so. 
It is sometimes provided that the tenant 
shall not sub-let or assign without the 
landlord’s consent, and if there is such 
a provision in the lease the landlord may 
refuse to assent in all cases. In the case of 
an assignation the original tenant drops 
out of the picture and the assignee 
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becomes tenant in his place and liable 
for rent as from the date of assignation. 
Where the premises are not assigned but 
are sub-let by the tenant to a sub-tenant, 
then so far as the landlord is concerned 
that is merely a private arrangement 
between the tenant and his sub-tenant; 
the tenant therefore remains tenant and 
-also remains liable to the landlord for the 
rent originally fixed, and must pay it 
whether or not his sub-tenant defaults in 
payment of rent under the sub-lease. 

Removal.—lIn order to bring the lease 
to an end one party must give notice to 
the other of his intention to terminate. 
This is necessary even though the lease 
should state that notice is not necessary. 
If notice is not given the lease will 
continue for another year where the 
original period was a year or more, or 
for the same period as the original if the 
original was less than a year. 

The period of notice will vary with the 
length of the lease. Where land is let for 
agriculture or pasture, and is over two 
acres in extent, and the lease is for more 
than two years, notice must be given not 
less than one or more than two years 
before its termination. If it is for less than 
two years, the notice must be six months 
before the termination. If the land does 
not exceed two acres the period of 
notice is forty days. When houses (with 
or without land up to two acres) are 
let, the notice must be given at least 
forty days before the end of the lease, 
except in cases where the lease is for less 
than four months, when the period of 
notice must be one-third of the total lease. 
Where the lease is for a year or more, the 
notice must be in writing. The periods of 
notice stated apply unless the lease 
itself lays down a different period. 

Small Houses. — Special provisions 
apply to small houses used as dwelling 
houses only and not let with a shop. 
What is a ‘“‘small’’ dwelling house will 
depend on the population of the burgh 
in which the house is situated and on the 
amount of the rent (see under Landlord’s 
Hypothec above). When premises of 
this type are let, it is illegal to make the 
agreement more than two months before 
the let is to commence, and agreements 
made contrary to this provision are of no 
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effect. All lets for a month or more must 
terminate only at noon on the 28th of the 
month, and lets for less than a month 
must terminate at noon on a Monday. 
If the lease is for three months or more, 
forty days’ notice is required, and if for 
less than that time, the notice must be 
one-third of the total time of the let. The 
owner is liable in such houses for the 
share of the rates which in Scotland is 
borne by the occupier, known as the 
occupier’s rates, and in every written 
demand for rent he must show the 
amount of such rates. A summary 
method is also provided for compelling 
a tenant to remove, who fails to do so on 
being given notice. All these provisions 
are very considerably affected by the 
provisions of the Rent Restriction Acts. 
(See RENT RESTRICTIONS.) 

LAND TAX.—The modern form of 
Land Tax first appeared in 1692 ‘‘for 
carrying on a vigorous war against 
France.” The tax was 4/- a year on 
every 20/- for which the land so taxed 
could have been honestly leased. By a 
series of statutes extending to 1798 the 
system was brought almost to the con- 
dition in which it is found at the present 
day. In that year it was declared that a 
definite and fixed sum was to be raised 
by each parish or other defined area 
by means of rates to be assessed on the 
above principle. The result is that parish 
rates for this purpose have now become 
very unequal because, even though the 
value of land in one of the areas has 
greatly increased, still only the same 
fixed quota is to be paid by that area. 

The tax is controlled by the Land Tax 
Commissioners appointed for each area, 
and all justices of the peace and mayors 
are entitled to sit on the Commission. 
(See Land Development Charges, Town 
AND COUNTRY PLANNING.) 

LAPSE.—A legacy of money or devise 
(i.e. gift by will) of land is said to lapse 
when it becomes ineffective, either 
because it is contrary to law or because 
the person to whom the gift has been 
left (i.e. the legatee) has died before the 
testator. A legacy or devise will lapse in 
this way even though it is expressly given 
to the legatee “his executors, adminis- 
trators, and assigns,”’ or to the devisee 
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and “his heirs.” When a legacy is left to 
a person who is a child of the testator or 
other issue, e.g. grandchild, of his, and 
that child dies before the testator himself, 
leaving children, there is an exception 
and the legacy or devise does not lapse. 
The gift takes effect as if the death of the 
legatee or devisee had taken place 
immediately after the death of the 
testator. The result of this is that if the 
legatee has left a will, the legacy which 
would have come to him from his parent 
had he lived is considered to be covered 
by the terms of the will, and will pass to 
any residuary legatee named in the will 
or otherwise according to its terms. If 
there is no will, the property will pass 
according to the rules of succession on 
intestacy. 

When a legacy lapses it will pass to 
the person appointed as a residuary 
legatee, if any, under the will of the 
person giving it; and if there is no residu- 
ary legatee or if the legacy which has 
lapsed was one given to a residuary 
legatee, the property will pass to the 
persons entitled according to the laws of 
intestacy. (See INTESTAGY.) 

It is important when two persons 
have died within a short time of each 
other, to know the exact time at which 
they died, for the important question 
as to whether a legacy lapses or not 
depends entirely upon whether the 
beneficiary has died before or after 
the testator. (See ADMINISTRATION 
AcTION; DEATH DutTIESs; EXECUTORS 
AND ADMINISTRATORS; WILLS.) 

LAPWINGS.—It is illegal for anyone 
between 1 March and 31 August to 
sell any lapwing or lapwings’ eggs for 
human consumption, or to have either 
of these in his possession for the purpose 
of sale. This is enforceable by a fine not 
exceeding £5, 

LARCENY. — Larceny is stealing. 
Anyone steals who, without lawful 
excuse, takes and carries away the 
property of another person with the 
intention of permanently depriving that 
person of it. For the offence to be 
committed all these matters must be 
present; if any one of them is absent 
there is no larceny. If a man takes and 
carries away the goods of another 
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believing that they are his, or that he has 
a legal right to take them, he does not 
commit larceny however wrong he may 
be in his belief as to his rights. Again, if 
he merely touches the thing he intends to 
steal but does not move it, he does not 
commit larceny, though his conduct may 
well amount to the offence of attempting 
to steal. Yet again, he may, without any 
kind of excuse at all, take and carry away 
another’s property with the intention 
merely of using it for a particular purpose 
and then returning it. Here he will not be 
guilty of larceny because he did not, when 
he took it, intend to deprive the owner of 
it permanently. So frequently did cases 
occur of persons taking motor cars away 
for a short time but without any inten- 
tion of really stealing them, that the 
Road Traffic Act, 1930, created a special 
offence of taking away a motor car with- 
out the consent of the owner. 

What may be stolen.—Anything that 
is the property of another is capable of 
being stolen. At common law this was 
confined to personal chattels as distinct 
from land or things growing on, or 
forming part of, the land. Modern 
statutes, however, have made many 
things other than personal property 
capable of being stolen. Thus trees, 
cultivated roots, plants, fruits, or vege- 
tables, though actually growing, are now 
articles in respect of which the offence of 
larceny may be committed. Gas and 
electricity, if fraudulently obtained by 
secret pipes or connections, are also 
property the unlawful taking of which 
constitutes larceny. 

There are, of course, many things that 
are incapable of being stolen. Wild birds 
are not the property of anyone. A 
poacher may commit offences against the 
poaching laws, but he does not actually 
steal the birds he obtains. This is so also 
with animals, except those of a domestic 
kind, such as horses and dogs, or wild 
animals which are kept in captivity. 

Who may commit MLarceny.—Any 
person over eight years of age, who has 
sufficient intelligence to form an intention 
to steal, can commit larceny. There are, 
however, special rules applying to thefts 
by husbands of their wives’ property or 
vice versa. Husband or wife cannot in law 
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steal the other’s property while living 
together. But it is otherwise if they are 
living apart or if one is deserting, or about 
to desert, the other. In such circumstances 
the ordinary law of larceny applies. 

Larceny by Finding.—When a thing is 
found it does not by any means follow 
that the finder may lawfully keep it. 
Indeed, he may commit larceny if he does 
so. If the article bears some mark showing 
who the owner is, and yet the finder when 
he takes it decides to appropriate it to his 
own use and does so, he is guilty of 
larceny. Similarly, though the article 
itself may not bear any mark showing 
the owner, it may be found in circum- 
stances which point to the owner, or at 
any rate to the possessor, sufficiently to 
make the finder guilty of larceny if he 
keeps it. Similar principles have been 
applied to cases where persons have been 
paid money, such as change, or given 
goods, by mistake. If it is clear that the 
person receiving the money or goods 
knew at the time of receiving them that 
the amount was wrong, and yet fraudu- 
iently took and kept them, he can be 
convicted of larceny. 

Larceny by Servants.—A servant steals 
the property of his master when he 
unlawfully takes it out of his master’s 
possession. This does not mean that he 
must actually remove it from his master’s 
premises; if, with intent to deprive his 
master of it, the servant without lawful 
excuse places it in his own trunk or in 
some other hiding-place he has stolen it. 

Larceny by a Bailee.—When goods are 
placed in the temporary custody of 
another for a particular purpose they are 
said to be “‘bailed,”’ and the custodian of 
them is called a ‘“‘bailee.”’ If, in such a 
case, the bailee fraudulently sells or 
pawns the goods he becomes guilty of 
“larceny as a bailee.’’ An example of this 
would be theft by a carrier of goods 
entrusted to him. 

Larceny by a Trick.—Larceny is not 
confined to cases of stealing property 
during the absence of the owner or in 
defiance of him. What of the man who, 
by means of some fraudulent trick, gets 
the owner of goods to let him have 
temporary possession of them? What of 
the bicycle thief who hires a bicycle for 
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an hour, and, so far from returning it to 
the owner, disappears and sells it for his 
own advantage? In such cases the law 
holds that the consent of the owner to 
parting with the possession of the thing 
lent is not a true consent, and that there 
is a taking without his consent. This is 
called “larceny by a trick.” It is, of 
course, essential that the thief has an 
intention of stealing throughout. If he 
gets the goods honestly and later decides 
to keep them or dispose of them, he does 
not commit the crime of larceny by a 
trick, because in such circumstances it 
follows that the means he used to get 
them were not a fraudulent trick. 

There are many well known examples 
of larceny by a trick. The most persistent 
is perhaps some variation or other of the 
time-honoured confidence trick. The 
methods of thieves practising the confid- 
ence trick vary, but the basis of it is 
usually the same. The thief or thieves 
gain possession of some article of value 
from their victim, ostensibly as proof of 
his confidence in their honesty, and then 
make off with it. 

The growth of the use of automatic 
machines in pre-war years provided a 
new form of larceny. Obtaining goods 
from these machines by means of discs 
or worthless coins is, of course, as much 
stealing as is shoplifting. 

The maximum punishments allowed by 
law for larceny vary according to the 
nature of the offence and the previous 
convictions of the offender. In some 
cases imprisonment for fourteen years 
may be imposed. 

LATENT AMBIGUITY.—When, in a 
written document, there is some un- 
certainty as to the exact meaning of the 
words used in the document, these words 
are said to be ambiguous. This ambiguity 
may be either patent or latent. A patent 
ambiguity arises where there is an 
obvious discrepancy—as where a sum 
expressed in words does not agree with 
the sum expressed in figures, or where a 
blank has been left for a name. A latent 
ambiguity arises where the document 
appears at first sight to be perfectly clear 
but where, owing to some external 
circumstances, it is, in fact, not clear. 

Thus, if in a will a gift is made of “‘my 
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gold watch” there is at first sight no 
ambiguity in the document. If, however, 
it should be the case that the person 
making the will had two gold watches 
the document would be ambiguous. 

The importance of the distinction lies 
in the rule that where there is a patent 
ambiguity in a document, verbal evidence 
is not allowed to shew the real meaning 
of the document, but where there is a 
latent ambiguity, verbal evidence of the 
circumstances relating to the document 
is admissible. 

If it is stated in a will, “I leave a 
hundred pounds to my niece ra 
the name of the legatee not being inserted 
and the testator having had several 
nieces, there is a patent ambiguity, and 
no evidence would be admitted to shew 
which niece he meant; but if he had said, 
“T leave all my money to my niece Jane,” 
and there had been two nieces of that 
name, evidence would be admitted to 
shew, for example, that the testator knew 
only one of these nieces, or that, from 
some other circumstances, he must have 
intended to refer particularly to one. 

LATENT DEFECT.—A latent defect 
is one which cannot be discovered by the 
exercise of ordinary care and skill. The 
best example is that of a latent flaw in 
metal which normal testing would not 
discover. As a general rule, when an 
accident occurs by reason of a latent 
defect, the injured person cannot recover 
damages, because the law does not 
impose a duty to protect people against 
dangers which cannot be discovered by 
the exercise of reasonable care and skill. 
(See DANGEROUS ARTICLES; DANGEROUS 
PREMISES.) 

LAW.—The word ‘“‘law” is used in 
many senses, as when we talk of a “‘law of 
nature” or “‘natural law?’ or of “‘moral 
laws.” The law which is considered in 
the Courts is not a law of this kind, but 
may be defined as ‘‘rules of conduct 
which may be enforced by the State.” 
In former times jurists have given great 
attention to theoretical considerations 
of how law first came into being. Law, 
it is said, involves the giving up by each 
citizen of certain of his natural rights in 
return for a similar action on the part of 
his fellow citizens, and it is this theory 
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which gave rise to the idea of the “‘social 
contract.”? Under this theory law arises 
from a voluntary restriction of the liberty 
of each person, as where A is willing to 
agree to give up his right to strike B. 
and receives in exchange the giving up 
by B of his right to strike A. 

Law is also used in a rather special 
sense in England to distinguish it, as 
Common Law, from Equity. Both the 
rules of equity and of common law are 
part of the law of the land and the 
distinction between them is. largely 
historical. Another division is sometimes 
made between substantive and adjective 
law. Substantive law consists of the 
rights which each citizen has, while 
adjective law consists of the rules of 
procedure and practice in the Courts 
which are necessary to enable effect to be 
given to the rights created by substantive 
law. Thus, if A sells B goods, the sub- 
stantive law gives to each of them certain 
rights. If either fails to observe the rights 
of the other, e.g. fails to take the goods 
or pay for them, or fails to deliver them, 
the substantive rights have been broken. 
It would, however, be of little use to a 
man to have rights unless he could 
enforce them, and the party whose rights 
have been infringed in the above 
example would take proceedings in the 
Courts to recover damages or other 
remedy for the breach of his rights. The 
rules which govern the method in which 

e will bring the matter before the Courts, 
e.g. the issue of the Writ and the 
pleadings in the action, are part of the | 
adjective law. 

LAW AGENT (SCOTS LAW).—This | 
is a description commonly applied in 
Scotland to a solicitor. (See SoLIciToR 
[Scots Law].) 

LAW LIST.—The annual publication 
containing the names and professional 
addresses of barristers and solicitors. It 
also contains lists of members of the 
circuits, and other details. 

LAW OFFICERS.—The Crown has 
two law officers in England and two in 
Scotland. In England the officers are 
known respectively as the Attorney- 
General and Solicitor-General, and in 
Scotland as the Lord Advocate and 
Solicitor-General. It is the duty of these 
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officers to advise the Crown on all legal 
questions arising in any part of the 
business of government and to appear 
for it in prosecutions when instructed. 
Each officer receives a salary, plus fees 
for the actual work that he does when 
he is required to go into Court. 

LAW REPORTS.—Reports of the 
decisions on law of High Court Judges 
have been made for many centuries. 
There are in existence numerous series of 
these reports compiled by lawyers. They 
are quoted in the Courts in the course of 
arguments by Counsel. Since 1865, a 
series known as the Law Reports has 
been published annually containing 
decisions of the Supreme Court of 
Judicature (the Court of Appeal and the 
High Court), the Privy Council and the 
House of Lords in all branches of the law. 
This series is not sold for profit and is 
under the control of a council represent- 
ing the legal profession. 

LAW SOCIETY.—The Law Society 
is an institution charged with the control 
of solicitors in their professional capacity. 
The committee of the Society known as 
the Disciplinary Committee has power 
to enquire into complaints about the 
conduct of solicitors and, where required, 
to strike solicitors off the rolls. An appeal 
lies to the High Court. The Law Society 
also conducts the admittance of solicitors 
to the profession, and superintends 
professional examinations. It was first 
formed in 1825. (See SoLiciTor.) 

LAWYER.—Barristers and solicitors 


are both included in the general word 


“lawyer.” It has not any technical 
significance; it merely means any quali- 
fied person who follows the profession 
of the Law. 

LAY-DAY.—When a ship is chartered 
the amount of time allowed to her in 
which to load and unload her cargo is 
usually stated. If she is occupied beyond 
the time fixed demurrage will be paid. 
The time fixed is usually called the “Lay- 
days” or ‘“‘Running days.” (See DEMUR- 
RAGE.) 

LEADING CASE.—In English law 
the decisions of the Judges on questions 
of principle are cited in subsequent cases 
in order to ascertain what is the law on 
any particular point. Where a case 
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decides a principle of law it is Lid te be 
a leading case. 

LEADING QUESTION.—A leading 
question is one which suggests to a 
witness the answer that is expected. For 
instance, ‘‘Did you then leave the room?”’ 
is a leading question as distinct from, 
“What did you do then?’’, which is not. 
Counsel, when examining their own 
witnesses, are not generally permitted to 
put leading questions, but when cross- 
examining witnesses called by their 
opponents they may do so. In practice, 
counsel refrain from putting leading 
questions to their own witnesses only 
when they are asking about some point 
really in dispute. 

LEASE.—-See LANDLORD AND TENANT. 

LEAVE AND LICENCE.—If anyone 
trespasses on land or damages another’s 
property it is always, and if he damages 
another’s person it is often, a good de- 
fence to him in an action by the injured 
party to shew that what he did was done 
with the permission of the latter. When 
this plea is made it is described as one of 
Leave or Licence. A familiar example is 
when a person is injured in the course of 
taking part in some lawful sport or game, 
such as football. If a player is sued for 
accidentally injuring another player the 
first can always say, “I was not guilty of 
any rough handling of the plaintiff over 
and above the normal handling which he 
had by implication agreed to receive 
when he consented to play the game. In 
other words, what I did was done with 
the leave and licence of the plaintiff.” 
(See TRESPASS.) 

LEGACIES.—AIl gifts left by a 
testator to his relatives, friends and to 
institutions are known as legacies, and 
the persons who are entitled to receive 
them are called legatees. 

Legacies may be of several different 
kinds and it is important to distinguish 
between them, as the rights of the legatees 
differ according to which kind of 
legacy has been left to them. 

General Legacies.—A general legacy 
is usually a gift of a definite sum of 
money such as: “I give and bequeath to 
my friend A the sum of £50.” It need not 
necessarily be money, however, but may 
be a gift of anything of a particular kind, 
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such as £100 stock, or a ring, or a motor 
car, provided that the legacy does not 
refer to any specific stock, ring or motor 
car. It may also be cast in the form, “I 
give and bequeath the sum of £100 to my 
friend A to be spent on books.” This is a 
general legacy because A, if he chooses, 
can accept the £100 in cash instead of in 
books. General legacies of sums of 
money are sometimes called pecuniary 
legacies, to distinguish from general 
legacies which are not sums of money. 

Demonstrative Legacies.—A demon- 
strative legacy is a legacy of a sum of 
money where a particular fund is pointed 
out to satisfy it, e.g. ““£100 to be paid out 
of the 34% Conversion Stock now 
standing in my name.” 

It would have been a general legacy if 
it had been the mere gift of £100. It 
would have been a specific legacy if it 
had been “‘the £100 34% Conversion 
Stock now standing in my name.” There- 
fore, to constitute a demonstrative 
legacy, there must be a gift of money and 
indication of a specific piece of pro- 
perty from which the gift is to be paid. 

Specific Legacies.—A specific legacy 
is a gift of a particular thing such as a 
specific ring or a specific motor car or 
specific shares. Thus “I give and bequeath 
to my friend A my house called Birch 
View;” or “I give and bequeath to my 
dear wife my mahogany book case;” or 
“I give and bequeath to my son Rupert 
my shares in the X Company;”’ all these 
are specific legacies. 

Residuary Legacy.—A residuary legacy 
is a gift of a share in the residue of the 
estate of the deceased after the specific, 
demonstrative and general legacies have 
been paid. Thus “I give and bequeath to 
my two daughters A and B the whole of 
the residue of my property real and 
personal whatsoever in equal shares’? is 
a residuary legacy, and A and B are the 
residuary legatees. 

The importance of the distinction 
between the various kinds of legacy is 
due to the fact that when the time comes 
for payment the different classes of 
legatee have different rights as to payment 
of their legacies. 

How the Terms of a Will are Observed. 
—When a person dies the property he 
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leaves must be used to pay his debts and 
legacies in the following order: 

1. The testamentary and funeral 
expenses must be paid. These include 
the costs of a decent funeral, the cost of 
taking out probate of his will, etc., and, 
if the whole of the estate is exhausted in 
this way, then neither his debtors nor his 
legatees will receive anything at all. 

2. After testamentary and funeral 
expenses have been paid, then all the 
debts of the deceased must be paid and, 
if the payment of these exhausts the whole 
of the estate, then none of the legatees 
will receive a penny. 

3. The two former items having been 
paid, it is the duty of the executors to 
pay the specific legacies even if the 
payment of these exhausts the whole of 
the remainder of the estate and none of 
the other legatees gets anything. Suppos- 
ing that the amount of the estate re- 
maining, after testamentary and funeral 
expenses and all debts have been paid, 
is not sufficient to satisfy all the specific 
legacies, then each specific legatee will 
receive only a portion of the value of 


his legacy, and all the specific legacies 


will abate, ic. be reduced, in the same 
proportion. 

There is, however, one very important 
exception to this. If the testator has 
disposed of the subject of the specific 
legacy during his lifetime, then the 
specific legatee gets nothing at all; e.g. 
if A is bequeathed ‘‘my diamond ring,” 
and the testator sells the diamond ring 
before he dies, then A _ will receive 
nothing at all. 

4. Next in priority of payment come 
general legacies. These will not be paid 
at all unless the estate has proved 
sufficient to pay all the specific legacies 
which are payable, but, this having been 
done, each of the general legatees has 
an equal right to the payment of his 
legacy, and if the estate is not sufficient 
for all to be paid in full, all will abate (be 
reduced) in the same proportion. 

5. Demonstrative legacies occupy an 
anomalous position between specific 
and general legacies. If the fund out of 
which the demonstrative legacy is to be 
paid is still in existence, then the demon- 
strative legatee is entitled to payment in 
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full as if his legacy were a specific legacy, 
and it will not abate with the rest of the 
general legacies. If the fund out of which 
it Was to be paid is no longer in existence, 
the legacy is not treated as a specific 
legacy (as in that case it would not be 
paid at all) but as a general legacy, and 
the demonstrative legatee is entitled to 
his legacy as a general legatee, and if the 
general legacies abate, the demonstrative 
legacy will abate in the same proportion. 

6. The last legacies to be paid are the 
residuary legacies, and until funeral and 
testamentary expenses, debts, specific, 
demonstrative and general legacies have 
been all paid in full, the residuary legatees 
are not entitled to any payment at all. 

Payment of Legacies.—The executors 
are under a duty to pay over the legacy 
to the legatee, but they are entitled to a 
reasonable time in which to do this, and 
cannot generally be forced to pay over 
the legacies until the end of a year after 
the death of the testator, though often 
they will do so long before this. 

No legatee is entitled to his legacy 
until the executors have assented to his 
receiving it. Thus, if A has been be- 
queathed the house and furniture of the 
testator, he cannot insist upon going 
into possession until the executors assent 
to his doing so, and they may take a 
reasonable time to give their assent. 
The assent to the vesting of the legacy 
in the legatee may be given in writing, 
or verbally, or merely by handing over 
he property or money to the legatee. 
If the executors delay unduly in handing 
over the legacy, the legatee’s rights are 
restricted to compelling them to do so 
by an administration action (q.v.), and 
he must not take the law into his own 
hands by seizing the property himself. 

Legacies to Infants.—It should be 
remembered that the executors cannot 
pay a legacy over to an infant, but should 
appoint trustees for the infant who 
should hold the fund for the infant until 
he reaches the age of 21 years. 

Another point that must be borne in 
mind by executors when a father or 
person in loco parentis gives a legacy 
to a child is that if, after making the 
will, he subsequently makes a gift to, or 
a settlement upon, that child for the 
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purpose of setting him or her up in life, 
the gift or settlement is presumed to be 
in place of the legacy, and the legacy 
to the child will be diminished by the 
amount of the gift or settlement. In order 
that this may happen, the following 
three conditions must be fulfilled: (1) 
The testator must be in loco parentis, 
i.e. he must either actually be the father 
or have undertaken the obligations of 
father by adoption or otherwise towards 
the child; (2) The gift or settlement must 
be made after the date of the will; and 
(3) It must be of the nature of a “por- 
tion,” i.e. for the purpose of setting the 
child up in life, by purchasing a business 
or partnership, etc., but not merely by 
paying debts for the child. The doctrine 
does not apply to anyone who is not a 
child or quasi-child of the testator. 

A similar position may arise where a 
settlement is made upon children before 
the will is made leaving legacies to the 
children. In such a case if it is clear that 
the legacy was intended to take the place 
of the settlement for that child, the child 
has a right to elect whether he or she 
will take the legacy and forfeit the right 
under the settlement, or will forfeit the 
legacy and take the right under the 
settlement. In either of such cases, how- 
ever, it is vitally important to consult a 
solicitor as to the position. 

Double Legacies.—Further, where two 
legacies are left to the same person, each 
being of the same amount, and either no 
motive or the same motive is expressed 
for each, and both are left in the same 
will or codicil, the legatee will take only 
one legacy. If they are contained in 
different instruments, e.g. a will and a 
codicil, the legatee will take both unless 
both are of the same amount and 
expressed to be made for the same motive. 
This will never apply if the legacies are 
of different amounts. 

Thus, supposing a testator leaves at 
two different places in his will “£100 to 
A,” then A will receive not £200 but 
£100, because it will be assumed that the 
second legacy of £100 was put in by 
mistake. But if one of the £100 legacies 
was left in a will and the other in a 
codicil, A will be entitled to receive them 
both. If, on the other hand, both the 
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legacy in the will and the legacy in the 
codicil were couched in some such form 
as “I give and bequeath the sum of £100 
to A in recognition of the many years’ 
faithful service which he has rendered to 
me in the capacity of head gardener,” 
then A will receive only £100, because 
the motive expressed is the same in 
both cases. 

Legacies to Executors.—Where a 
testator leaves a legacy to one or more 
of his executors it is assumed that this 
legacy is by way of payment for the 
trouble caused him by being executor, 
and accordingly it will not be payable 
if the person named does not undertake 
the duties of executor. Accordingly, 
if a testator wishes the person named as 
executor to take the legacy whether he 
consents to act as executor or not, he 
should state so definitely in the will. 

It is also worth while remembering 
that if one of the executors is a solicitor, 
and the testator expressly authorizes him 
to charge for his professional services 
when acting as executor, this is a legacy. 

Legacies to Attesting Witnesses.—Any 
legacy left to a persoit who witnesses a 
will is void, and the attesting witness is 
entitled to receive nothing. 

Legacies to Charities.—A legacy to a 
charitable institution is treated in much 
the same way as an ordinary legacy, 
except in two respects. Apart from these 
differences it will abate in the ordinary 
way with the other legacies according 
to whether it is specific, demonstrative 
or general. The respects in which it 
differs are: 

1. A testator leaving his money to a 
charitable institution can tie it up in a 
manner which he could not employ if 
the charity were an ordinary person. 
Thus he is not concerned with the rule 
which states that property cannot be tied 
up for more than twenty-one years after 
the death of a person who is alive at 
the time of the death of the testator, 
and he can, therefore, if he wishes, leave 
a sum of money to be invested for ever, 
and the income to be applied to some 
charitable purpose such as the provision 
of scholarships, the relief of the poor, etc. 

2. If a testator leaves his money to a 
charity, and makes it clear that his 
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intention was exclusively charitable, the 
legacy will not lapse because he has 
either described the charity by the wrong 
name, or because the charity has gone 
out of existence. The bequest, in such 
an event, will go to a charity or charities 
whose objects are nearest to those of the 
charity described in the will. This is 
known as the cy-prés doctrine. (See 
CHARITY.) 

LEGACY DUTY.—In 1949 legacy 
duty and succession duty were abolished 
and compensating adjustments were 
made in the higher ranges of estate duty, 
which will result in the total revenue 
from these sources being increased by an 
amount estimated at about £20 millions 
in a full year, at the expense of the larger 
estates. 

The following table shows the new 
rates of estate duty: 


Net capital value Rate per cent 


of total estate of duty 
Not 
Exceeding exceeding 
£ egene 

— 2,000 Nil 
2,000 3,000 1 
3,000 5,000 2 
5,000 7,500 3 
7,500 10,000 4 
10,000 12,500 6 
12,500 15,000 8 
15,000 17,500 10 
17,500 20,000 12 
20,000 25,000 15 
25,000 30,000 18 
30,000 35,000 21 
35,000 40,000 24 
40,000 45,000 28 
45,000 50,000 31 
50,000 60,000 35 
60,000 75,000 40 
75,000 100,000 45 
100,000 150,000 50 
150,000 200,000 55 
200,000 300,000 60 
300,000 500,000 65 
500,000 750,000 70 
750,000 1,000,000 75 
1,000,000 — 80 


Legacy duty was a duty payable on all 
personalty, which include anything left 
by a deceased person except lands or 
leasehoids. To be chargeable with duty a 
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legacy need not have been specifically 
mentioned in the will; it was still a legacy 
even though it was only a share in 
residue, or even property passing to the 
next of kin on an intestacy. But the duty 
was payable only if the legacy was a pure 
gift, e.g. not if money was left by will to 
pay a debt. 

The rate of duty payable on a legacy 
depended upon the closeness of the 
relationship between the testator and 
the legatee. Where the relationship be- 
tween them was that of husband and 
wife, or was lineal (i.e. where the testator 
was a grandson, granddaughter, son, 
daughter, father, mother, grandfather or 
grandmother), the rate was 2%. Where 
the relationship was that of brother or 
sister to the deceased, or their descend- 
ants (e.g. a relationship of uncle and 
nephew), or the legacy was given for 
public or charitable purpose, 10%. In 
any other case, 20%. 

Legacy duty was an alternative to 
succession duty. Both could not be 
charged on the same benefit, but they 
were both additional to estate duty. (See 
EsTATE Duty; SUCCESSION DuTY.) 

LEGAL AID.—Free legal aid can now 
be obtained by anyone who cannot 
afford to pay for it himself. In criminal 
cases tried on indictment the accused 
can, in certain circumstances, obtain a 
“defence certificate”’ entitling him to free 
legal assistance, or he may, by means of 
a dock brief (q.v.), himself engage any 
barrister present in Court. 

In civil proceedings, in the Supreme 
Court and in divorce proceedings, 
assistance is provided free for those who 
need it by the Poor Persons Committees 
administered by the Law Society. 

Since, however, the majority of cases 
in which the poor man needs assistance 
are those dealt with by County Courts, a 
number of charitable societies have been 
formed to play the same part in these as 
the Poor Persons Committees do in the 


High Court and Assizes. Professional © 


lawyers attend these Poor Man’s Lawyer 
societies and give free advice and, if 
necessary, conduct the case in Court free 
of charge. If the case has to be dealt 
with in the High Court the applicant is 
sent to the Poor Persons Committee. 
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It sometimes happens that poor people 
who are injured in street accidents find 
that the first person they see on recover- 
ing consciousness is someone who offers 
to take their case to Court and obtain 
heavy damages for them. There are also 
societies with imposing names who offer 
to do the same on condition that they 
receive 10% of the money recovered. 
The consequences of going to such 
people who, if they are solicitors, are 
making themselves liable to be struck 
off the rolls, are that the unfortunate 
client gets either less than he is entitled 
to or else nothing but a heavy bill of 
costs. 

At the time of this work going to Press, 
the Attorney-General had introduced the 
Legal Aid and Advice Bill into the House 
of Commons, providing for legal advice 
and assistance in Courts up to the House 
of Lords for ‘‘assisted persons’? whose 
disposable income does not exceed £420 
a year and whose capital does not,exceed 
£500. Income and capital are to be com- 
puted according to rules which admit of 
certain items being disregarded, so that 
persons with a larger income and more 
capital may, in fact, become assisted 
persons. 

The Bill applies to England and Wales 
which, it is provided, are to be divided 
into twelve areas. Each Area Committee 
will appoint local committees, who will 
decide whether an applicant has a 
reasonable cause of action and, if so, the 


National Assistance Board will then 
determine the applicant’s means in 
accordance with the rules. The local 


committee will then decide whether the 
applicant shall have free legal aid as a 
contribution towards the cost of his 
litigation. No aid is given, for example, in 
actions for libel, slander and breach of 
promise of marriage, and actions by 
common informers. (See Poor PERSONS 
COMMITTEE; PooR PRISONERS.) 

LEGAL EDUCATION, COUNCIL 
OF.—This is the body which conducts 
the education of students who are 
intending to be called to the Bar, and 
examines them as to their legal quali- 
fications. The Council has a staff of 
lecturers in various subjects and also a 
director of studies, who advises students 
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as to the various courses they should 
pursue. Any student of any of the four 
Inns of Court is allowed to attend the 
lectures which are arranged by the 
Council. 

LEGAL ESTATE.—Under the doc- 
trine of Trusts as established in English 
law it is possible to have either a legal 
estate or an equitable estate in land. 
Where land is held on trust, the legal 
estate is vested in the trustee and the 
equitable estate or beneficial ownership 
is vested in the person for whom the 
trustee holds the property. Since 1925 
it is now possible to have legal estates of 
only two kinds—either an estate in fee 
simple or an estate for a term of years. 
All other interests in land may still be 
created and take effect as equitable 
interests. 

LEGAL RIGHTS (SCOTS LAW).— 
It is not possible in Scotland entirely to 
disinherit a surviving spouse or surviving 
children, for the law gives them certain 
Legal Rights in the deceased’s estate, to 
which Rights they are absolutely entitled 
even if the deceased leaves them nothing 
in his will. These Legal Rights are:— 

(i) Terce. This is the right of a widow 
to a liferent of one-third of her 
husband’s heritable estate (i.e. an 
income during her lifetime equal to 
one-third of the revenue coming 
from the heritable estate). The 
liferent may be valued and re- 
deemed for a capital sum. 
Courtesy. This is the right of a 
surviving husband to a liferent of 
the whole of the heritable estate 
left by the wife, but the husband’s 
right is conditional on there having 
been a child born of the marriage 
who has been heard to cry and who 
would be the mother’s heir if it 
survived. So there is no courtesy 
for the husband if there is a child 
surviving from a previous marriage 
of the wife, for that child is the 
wife’s heir (see Herr [Scots Law] ). 
Courtesy, like Terce, may be 
valued and redeemed. 

Terce and Courtesy are claims against 
the heritable property or estate (see 
HERITABLE PROPERTY [Scots LAw] ), but 
there are also the following claims against 


(ii) 
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the moveable estate (see MOVEABLES 
[Scots Law]): 

(iii) Jus Relictae. This is the widow’s 
right to a share of her deceased 
husband’s moveable estate. The 
share is one-half if the husband 
leaves no surviving children (or if 
the children in their lifetime have 
given up their claim to legitim) or 
one-third if there are children 
entitled to legitim (for Legitim 
see (v) below). : 
Jus Relicti. This is the -corres- 
ponding right of the husband in his 
deceased wife’s moveable estate, 
one-half or one-third as the case 
may be. 

Legitim. This is the claim by 
surviving children. It amounts to 
one-half of the moveables if there 
is no surviving spouse entitled to 
jus relictae or jus relicti (or if the 
surviving spouse has renounced 
her or his claim) and one-third if 

there is a surviving spouse with a 
claim. The amount is divided 
equally between the children. Any 
child who during the parent’s life- 
time received advances from the 
parent (e.g. to set up in business, 
but not for maintenance or educa- 
tion) is, generally speaking, bound 
to bring in such amounts to the 
legitim fund before he or she can 
take a share. 

Legal rights are due whether the 
deceased leaves a will or not. But adjust- 
ments are necessary where there is a will 
that makes bequests to a person who by 
the general law is entitled to legal rights 
in the estate of the deceased. Sometimes 
the will expressly stipulates that the 
bequest is to be in lieu of, or in full satis- 
faction of, legal rights, and where that is 
stipulated the person to whom the 
bequest is made has a choice; either he 
may take the bequest and forfeit his 
legal rights, or he may insist on having 
his legal rights, in which case he must 
forfeit the bequest. His choice, naturally, 
will be determined by the respective 
values of the bequest and of his legal 


(iv) 


(v) 


‘rights; and even where the will makes 


no such stipulation the beneficiary still is 
not allowed to have both the bequest and 
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his legal rights; if he insists on his legal 
rights the bequest must be diminished by 
a corresponding amount. (See INTESTACY 
[Scots Law].) 

LEGAL TENDER.—Legal tender is 
such coinage and Bank of England notes 
as, when offered separately or together in 
discharge of an obligation, are regarded 
in law as objects which the creditor is 
obliged to accept by way of payment. 

The following are good legal tender: 

(i) Silver coins up to 40/-. 

(ii) Copper coins up to 1/-. 

(iii) Bank of England notes up to any 
amount, except that notes of £5 
or more are not legal tender by 
the Bank of England itself or 
any of its branches. 

Notes issued by a bank other than the 
Bank of England, e.g. the Bank of Scot- 
land, cheques and bills of exchange are 
not good legal tender either in England 
or Scotland. If the tender is of a greater 
amount than is due, the debtor is not 
entitled to demand change. If a tender 
is bad in form, the payee will be deemed 
to have waived the irregularity if he 
refuses to accept the’ tender on some 
other ground without raising this objec- 
tion. (See TENDER.) 

LEGITIMACY.—A child is legitimate 
when it was born of parents who were 
married to each other, or whose parents, 
in certain circumstances, subsequently 
married each other (see LEGITIMATION 
OF CHILDREN). The law also assumes 
that, until the contrary be proved, every 
child born of a married woman is the 
child of her husband, and, therefore, 
due to the difficulty of proving other 
paternity, many children in fact illegiti- 
mate are treated as if they were legitimate. 
(See BASTARDY ; ILLEGITIMATE CHILDREN; 
LEGITIMATION OF CHILDREN.) 

LEGITIMATION OF CHILDREN. 
—Before the Legitimacy Act of 1926 
there was no means by which a bastard 
could be legitimated unless at the enor- 
mous expense of a special Act of Parlia- 
ment. There was one exception to this 
rule: if the parents of the. child subse- 
quently got married, and it happened 
that the father of the child was, both at 
the time of the birth and at the time of 
the marriage, domiciled in a country by 
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the law of which the subsequent marriage 
legitimated the child, then the child 
would be recognized in England and 
Wales as legitimate. Such cases were 
naturally very rare. 

In 1926 an Act was passed which 
brought the law of England into line with 
that of Scotland and of most continental 
countries. It provides that where the 
parents of an illegitimate person marry 
(whether before or after the date of the 
Act), the illegitimate person, if living, 
shall be rendered legitimate. But he is 
not to be deemed to have been legitimate 
before the date of the marriage or before 
1 January, 1927, which is the date 
when the Act came into operation, 
whichever is the later date. This latter 
provision may be of importance in 
relation to property, and especially in 
relation to succession on death; for 
example, Smith dies leaving £50 to each 
of Robinson’s children, and then, a week 
later, Robinson marries a woman whose 
son John thereby becomes legitimate: 
John will have no claim to the £50, for 
a gift in a will to a ‘‘child”’ nearly always 


“means to a legitimate child, and John 


was not legitimate at the date of Smith’s 
death; he became so a week too late. 

The only exception to this rule is that 
no child will become legitimate by the 
subsequent marriage of its parents if, 
at the time when it was born, one of its 
parents was married to a third person. 
In this connection, it is useful to remem- 
ber that if a married woman living with 
her husband bears a child, that child will 
always be presumed to be the legitimate 
offspring of herself and her husband 
until the contrary is proved, and it is 
only very rarely that such proof can be 
obtained. 

It is the duty of the parents of a child 
who has been legitimated by their sub- 
sequent marriage, to re-register the birth 


‘ of the child. For this purpose, certain 


information must be furnished by both 
parents to the Registrar of Births, Deaths 
and Marriages. Information as to these 
requirements should be obtained from 
the registrar, who is usually to be found 
at the loca] town hall. Information need 
be furnished by only one parent when 
(i) the father’s name was signed in the 
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register on the original registration of 
the birth, or (ii) an affiliation order or 
other order establishing the paternity of 
the child has been made. The informa- 
tion must be furnished within three 
months after the date of the marriage. 
If the information is not furnished within 
that time, a fee of not more than ten 
shillings will be charged for registration, 
which otherwise is free. Even if the 
parents fail to re-register the child, he 
will nevertheless become automatically 
legitimate. (See ADOPTION; BASTARDY; 
FATHER; MOTHER.) 

LEGITIM (SCOTS LAW). 
LeGaL Ricuts (Scots Law). 

LETTER OF CREDIT.—This is the 
name applied to a letter written by one 
person to another requesting that other 
to advance money to a named person, 
and pledging the writer’s credit for the 
repayment. It is thus a form of guarantee, 
but it is not a negotiable instrument. 

LETTERS OF ADMINISTRATION. 
—Where there are no executors to take 
probate of the will, or where there is no 
will, letters of administration of the 
estate must be taken out. The person 
who takes them out is known as the 
administrator. 

A person wishing to take out letters of 
administration should apply at the 
Principal Probate Registry at Somerset 
House or at the District Registry (as in 
the case of an executor). He must make 
out and leave at the Registry an ordinary 
affidavit for Inland Revenue purposes, 
setting out the full amount of the estate 
of the deceased. Like the executor also, 
he must make an “oath” in which he 
must set out his right to become ad- 
ministrator, viz., as a legatee under a 
will, or as next of kin, etc., and must 
account for the absence of any persons 
who may have a prior right to be 
administrators. He must also identify 
and describe the deceased, and state the 
gross value of the estate. 

In addition to this, he must enter also 
into an ‘‘Administrator’s Bond’? (q.v.). 

When these formalities have been com- 
plied with the administrator is entitled to 
receive the letters of administration, duly 
sealed, from the registry. It is, however, 
always advisable to employ a solicitor 


See 
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in applying for letters of administration. 

As with executors, administration will 
not be granted to more than four, or, 
if there is an infant beneficiary or any 
life interest under the intestacy, less 
than two. 

As in the case of applications for grant 
of probate of wills, so in applications for 
administration, any person objecting may 
enter a caveat and the person applying 
for administration must serve a warning 
upon the caveator. If the caveator enters 
an appearance, a probate action must be 
started by writ in the High Court, or if 


' the estate is less than £500 by plaint and 


summons in the County Court having 
jurisdiction in the area where the 
deceased resided. 

District Probate Registries in which 
Probate of Wills and Grants of Letters 
of Administration can be obtained exist 
in the following towns in England and 
Wales: Bangor, Birmingham, Blandford, 
Bodmin, Bristol, Carlisle, Carmarthen,. 
Chester, Durham, Exeter, Gloucester, 
Ipswich, Lancaster, Leicester, Lewes, 
Lincoln, Liverpool, Llandaff, Manches- 
ter, Newcastle, Norwich, Nottingham, 
Oxford, Peterborough, Shrewsbury, 
Taunton, Wakefield, Winchester, York. 
(See ADMINISTRATION ACTION; ADMINIS- 
TRATOR’S BOND; EXECUTORS AND Ap- 
MINISTRATORS; INTESTACY; WILLS.) 

LETTERS OF MARQUE.—When it 
is intended to use merchant ships for 
belligerent purposes against an enemy at 
sea, the Admiralty issue an authority for 
them so to act. The documents in which 
this authority is so contained are called 
Letters of Marque. 

LETTERS PATENT.—When the 
Crown grants land or makes an appoint- 
ment in the nature of an office, it does 
so by means of a document sealed with 
the Great Seal. These documents are not 
closed up, but left so that the Great Seal 
is visible. This is done because the 
document is in the nature of a public 
one, for information for all the King’s 
subjects. Such documents are described 
as “Letters Patent.” 

LETTING.—tThe word letting is 
applied usually when a tenant agrees 
with a landlord to take premises for a 
certain period of time. It is also applied 
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LEVANT AND COUCHANT 


to goods which are held under a hire- 
purchase agreement. (See Hire PurR- 
CHASE; LANDLORD AND TENANT.) 

LEVANT AND COUCHANT.— 
Where a right to pasture so many cattle 
on common land is enjoyed by some 
person in respect of a piece of land 
occupied by him, the number of cattle 
which can be maintained during the 
winter by the produce of his land are 
said to be levant and couchant on the 
land. J 

LIBEL.—A libel is a statement con- 
cerning some person, which has a ten- 
dency to diminish the good opinion 
which others have of that person, and 
to expose him to public ridicule, hatred 
or contempt. A libel is a defamatory 
statement made in some permanent 
form, such as print, writing or pictures. 
There is ground for saying that broad- 
casting from a written script may be a 
libel, but the point has not yet been 
decided by the Courts. An action for 
libel must be brought within six years of 
the publication of the libel. A libel may 
be a crime as well as a civil wrong. 
(See DEFAMATION.) 

LIBRARIES.—Public Libraries are 
under the control of the Library Author- 
ity, which is a body of commissioners 
appointed by the local authority for that 
purpose. The local library authorities are 
under the general control of the Board 
of Education. The expenses of public 
libraries are paid out of the rates. 

The Library Authority may make bye- 
laws to regulate the use of the library 
and to prevent injury to, or destruction 
of, the books. 

Anyone who maliciously destroys or 
damages any book belonging to a library 
open to the public, whether free or not, 
is guilty of an offence for which the 
penalty is up to 6 months’ imprisonment. 

It is also an offence with the same 
maximum penalty for any person to 

(i) take out or use any book belong- 
ing to a public or circulating 
library if he knows that he is 
suffering from an_ infectious 
disease, 

(ii) allow any such book to be used by 

any person known to be infected, 

(iii) return any such book knowing it 
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has been used by an infected 
person. Notice should be given 
to the local authority, who will 
take steps to disinfect or destroy 
the book. 

The library authority may not make 
any charge to inhabitants of the district 
for entering the library or borrowing 
books from it, but non-inhabitants, 
when allowed to borrow books, may be 
required to pay for so doing. Public 
libraries are not bound to lend books 
to non-inhabitants. 

Any person who is not a householder 
or ratepayer wishing to take out a book 
must, before obtaining a reader’s ticket 
entitling him to do so, produce a written 
guarantee from a householder or rate- 
payer accepting liability for loss of, or 
injury to, books taken out, and for any 
fines that may be incurred. The guarantor 
can cancel his guarantee at any time if 
there is no liability existing thereunder. 

In addition to acting as a lending 
library, public libraries contain reference 
books, papers and magazines which may 
be read on the premises. 

The provision of a public library—but 
not a library for private subscribers—is a 
charitable purpose in law, e.g. in respect 
of charitable trusts. 

Public libraries are exempt from pro- 
perty tax as literary institutions, but are 
not exempt from rates. 

The publisher of every book, news- 
paper and magazine must, within one 
month, deliver a copy to the British 
Museum, which therefore contains a 
copy of everything that is published. The 
publisher must also, within one month 
of demand, deliver a copy to the libraries 
of Oxford, Cambridge and Dublin 
Universities, and of the Faculty of 
Advocates in Edinburgh and of the 
National Library of Wales. The demand 
must be made within 12 months of 
publication. 

LICENSED 
PuBLic HOusEs. 

LICENSEE.—See PUuBLICAN. 

LICENCES.—For the carrying on of 
many trades, businesses or other activi- 
ties, licences must be obtained from a 
proper authority. Licences are of two 


kinds: a licence may be issued for the 
mr 


PREMISES. — See 
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purpose of obtaining revenue, and is then 
usually known as an excise licence (e.g. 
for motor cars); or it may be required 
for the purpose of controlling the activity 
for which the licence is required (e.g. 
driving licences). Licences are dealt with 


under the following separate titles: 


**A”’ LICENCE; MARRIAGE; 

ARMS, COAT OF; MatcH MANUFAC- 
AUCTIONEERS} TURERS, see 
**B”? LICENCE; EXCISE; 


BEER DEALERS, see 
Excise; INTOXxI- 





METHYLATED 
SPIRITS; 


CATING LIQUORS; | MONEYLENDERS}; 
‘BEER HOUSES; Music, see DANC- 
BETTING; ING; 
BOOKMAKERS; PATENT MEDICINES, 
BREWERS, see see EXCISE; 

Excise; INTOXI- | PAWNBROKERS; 

CATING Liquors; | PEDLARS; 

“C” LICENCE; PLAYING CARDS, see 
CARRIERS’ EXCISE ; 

LICENCES; POISONS; 

CHILDREN GIVING | RAILWAY RESTAU- 
PuBLIC ENTER- RANT CARS, see 
TAINMENTS, seeé INTOXICATING 
CHILDREN} LIQUORS; 

CIDER, see INTOXI- | ROAD TRAFFIC; 
CATING LIQUORS; | SACCHARINE, see 

CINEMATOGRAPH; EXCISE; 

DANCING; SILK YARN AND 

DISTILLERS, see WASTE MANU- 
EXCISE; FACTURERS, see 

Docs; EXCISE; 

EsTATE AGENTS; SPIRITS, see ExcIsE; 

FIREARMS, see GUN INTOXICATING 
LICENCES}; LIQUORS; 

FISHING; STILLS OR RETORTS, 

FILMS; see EXCISE; 

GAME LICENCES}; SUGAR, see EXCISE; 

GLUCOSE, see | SWEETS, see EXCISE; 
EXCISE; INTOXICATING 

GuN LICENCES; LIQUORS; 

HACKNEY CAR-~ | TABLE WATERS, see 
RIAGES; EXCISE; 

HAWKERS; THEATRES; 

Horses,* see |'Tosacco; 
K.NACKERS;} VALUERS, see ESTATE 

House AGENTS; AGENTS; 

KNACKERS; VINEGAR MAKERS, 

LIQUEURS, see see EXCISE; 
Excise; INTOxI- | WINE, see EXCISE; 
CATING LIQUORS; INTOXICATING 

LOCOMOTIVES, see LIQUORS; 
RoaD TRAFFIC; | WIRELESS. 





LIEN 


The word “‘licence” has a variety of 
meanings in law, although by derivation 
it means only “permission.” Thus a 
tenant may obtain a “‘licence”’ to assign 
his tenancy (see LANDLORD AND TENANT); 
the owner of water may give a fishing 
licence; the owner of land may give a 
“‘licence’’ to another person to use the 
land for a certain purpose, e.g. for the 
purpose of walking over it or parking 
his car on it; a convict may be released 
on “licence,” i.e. by permission subject 
to conditions; the owner of copyright 
in music or literature may give a 
“licence”? to another person to publish 
the work. (See CopyRIGHT.) 

LICENSING.—See INTOXICATING 
Liquor. 

LIEN.—When money is owed by one 
person to another, and the creditor has 
in his possession some property belong- 
ing to the debtor, he may in certain cases 
be entitled to refuse to hand over the 
property to the debtor until the debt 
has been paid. 

Possessory Lien.—A lien of this kind 
may be either general or particular. A 
general lien arises when the creditor is 
entitled to retain possession of the 
debtor’s property until the debtor has 
paid him not only what may be due in 
respect of that property, but also all 
sums owed to the creditor. A particular 
lien entitles the creditor to retain the 
goods only until money due in respect of 
those particular goods has been paid. 
Thus, suppose that A sends his suit of 
clothes to be cleaned by a tailor. The 
tailor may refuse to hand the clothes 
back to A until the amount due for 
cleaning has been paid. If, however, A 
owes the tailor not only in respect of 
these clothes, but also for the cleaning 
of other clothes which have already been 
returned to him, the tailor cannot claim 
to refuse delivery of the suit of clothes 
he now has until the money due to him 
for work previously done has been paid. 
He has only a particular lien. If he had a 
general lien he would be entitled to 
refuse delivery of the suit of clothes until 
everything due had been paid to him. 
A general lien may be created by virtue 
of some well-known custom, or else by 
the express terms of some agreement. 
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It is recognized that solicitors, bankers, 
factors and stockbrokers have a general 
lien. 

A particular lien arises whenever work 
has been done or money expended on a 
chattel, provided that the chattel has 
been improved by the spending of the 
money or the doing of the work. Thus, 
if a car is taken to a garage to be re- 
paired, and the repairs are done, the 
proprietor may refuse to hand over the 
car until the money has been paid. He 
would not, however, be entitled to retain 
the car on a lien for money which was 
due for garaging it or for petrol supplied, 
because in neither of these cases has the 
car been improved by what he has done. 

How Lien is enforced.—As a general 
rule, the right of lien does not entitle the 
creditor to sell the goods, but he must 
hold them until the money is paid. Such 
a right is clearly of no very great value, 
and accordingly in some cases a right is 
given to sell. Thus, innkeepers, railway 
companies, shipowners, dock companies 
and persons who have held goods and 
not been paid, are entitled to enforce 
the lien by selling. 

Loss of Lien.—A lien is lost if the 
possession of the goods is once given by 
the creditor to the debtor, even though 
the goods may afterwards again pass 
into the possession of the creditor. Thus, 
if A owes a garage £20 for repairs for 
his car, and the garage owner allows 
him, after the repairs have been done 
and the money is due, to take out his 
car and use it as he pleases, he loses his 
lien and does not recover it again when 
A brings the car back to the garage to 
be kept there. 

Instances of Lien. Hotels.—Proprietors 
of hotels which are inns have a lien on 
the goods belonging to a guest for the 
amount of his bill. They have also a 
right of sale. (See HOTEL.) 

Carriers.—A carrier has a lien over 
goods for the amount due for their 
carriage. This is a particular lien. (See 
CARRIER.) 

Solicitors.—Solicitors are entitled to 
retain all papers belonging to a client 
until a client has paid money due by him 
to the solicitors, whether the money 
became due for work done in connection 
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with the papers detained or not (i.e. a 
general lien). 

Seller of Goods.—When goods are 
being sold, and there is no agreement to 
give credit, the seller may refuse to hand 
over the goods until the price has been 
paid. Where he has agreed to give the 
buyer credit, he cannot exercise his lien 
unless the goods are still in his hands 
after the period of credit has expired, 
or unless the buyer becomes insolvent. 

Warehouseman.—A warehouseman is 
entitled to retain goods until charges 
due for storing them are paid. This is a 
particular lien. : 

Maritime Lien.—This is a special right 
in maritime law which enables certain 
persons to claim payment of a debt out 
of the proceeds of a ship, cargo or freight. 
Seamen have this right for their wages, 
and the Master of a ship for his wages 
and disbursements. Such a lien is quite 
independent of possession, and merely 
means that the person entitled to it is 
in the position of a secured creditor and 
entitled to have his debt paid out of the 
ship, and to have the amount realized 
on the sale of the ship applied first in 
payment of his debt before it can be 
available for any other debts. 

Equitable Lien.—A lien of this kind is 
also quite distinct from possession. A 
person who has sold land has an equit- 
able lien over the land for the amount 
of the purchase money, that is, if the 
purchaser cannot pay the money or all 
of it, the seller may apply to the Court for 
a sale of the land to pay himself what is 
due, even though the land has ceased to 
be his property and has been transferred 
to the purchaser. be 

LIFE INSURANCE.—There is a great 
variety of different forms of life in- 
surance, some providing merely for the 
payment of a fixed sum upon the death 
of the policy holder, others, known as 
“endowment policies,” providing for the 
payment of a lump sum or a fixed 
permanent income for the remainder of 
his life upon a person attaining a certain 
age, or a lump sum if he dies before 
reaching that age. In some policies, 
known as “‘with profits” policies, period- 
ical bonuses are paid to the policy 
holder which may be cashed without 
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affecting the principal moneys due under 
the policy. The exact terms of insurance, 
of course, differ with different policies, 
but both life and endowment policies 
are governed by the same rules. 

A life insurance policy is unlike any 
other form of insurance except accident 
insurance, in that it is not strictly a 
contract of indemnity. Thus any person 
is entitled to insure his own life for as 
great a sum as he pleases, and a husband 
can insure the life of his wife, or a wife 
the life of her husband, in the same way; 
for the law assumes that everyone has an 
insurable interest in his own life, and that 
spouses have an insurable interest in the 
life of one another. This, however, is the 
limit to which the law will go, and no 
person is entitled to insure the life of 
another person for his own benefit except 
to the extent of his pecuniary interest in 
the life of the person insured. 

Thus a father cannot insure his son’s 
life for the father’s benefit, but a creditor 
can insure the life of his debtor for an 
amount no greater than the amount of 
his debt, or an employee can insure the 
life of his employer if his employment 
will end upon the emptoyer’s death, but 
only to the extent of the wages due to 
him on the unexpired period of the con- 
tract of employment. 

In addition, a husband or wife may 
insure his or her life expressly for 
the benefit of the surviving spouse and 
children. This has a similar effect to 
making a settlement upon the spouse 
and children, and the insured person is 
considered as being a trustee for the 
persons who will eventually benefit under 
the policy, which is not considered as 
being part of the estate of the insured 
person. Thus, this sort of policy does not 
pass to the trustee in bankruptcy of the 
insured person unless it is the sort of 
settlement that would be void on bank- 
ruptcy (q.v.). 

An applicant for a life insurance policy 
must fill up a proposal form. This 
generally asks questions as to age, general 
health, sobriety, employment, family 
history, etc., all of which questions must 
be answered with the most meticulous 
accuracy. If the applicant does not him- 
self know the information required, he 
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should not state it as a fact but should 
state it as a belief, as in that case the 
insurance company, if it cares to issue 
the policy on the strength of that answer, 
will not be able to declare it void if the 
answer subsequently proves to be 
inaccurate. The belief must, of course, 
be honestly and reasonably held. 

Further, the insurance company gener- 
ally requires the names of two friends 
from whom enquiries may be made, and 
if the conditions of the policy provide 
that the applicant shall be liable for any 
misstatements made by the friends, the 
utmost care must be taken that their 
answers, too, are strictly accurate. 

Finally, the applicant is generally 
examined by the medical officer of the 
company, and as this doctor will be an 
agent of the society, the applicant should 
take care that any statements made by 
him in the course of such examination 
are frank and true. 

Very often the policy provides that the 
statements made in the proposal form 
and at the medical examination shall 
form part of the contract of insurance, 
and the most meticulous care must be 
taken throughout the whole negotiations. 

Upon acceptance of the proposal the 
policy is usually issued forthwith, though 
a “cover note” may be given as in the 
case of fire insurance. 

Life insurance policies, besides the 
conditions common to other policies of 
insurance, generally contain a condition 
that the policy shall lapse unless the 
premiums are duly paid upon the dates 
on which they are due, or within the days 
of grace (generally thirty days) immedi- 
ately after. There is sometimes a further 
clause which provides that in the event 
of the policy lapsing for this cause, it 
may be taken up later on certain con- 
ditions, if arrears of premiums are paid. 

They also frequently contain a con- 
dition that the policy shall become void 
if the insured person dies on the high 
seas or goes outside the limits of Europe 
without the licence of the directors of 
the insurance company, or if he dies by 
his own hand. 

Further, by the common law of 
England, no money will be payable if the 
insured person commits suicide, provided 
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that the suicide does not take place 
during temporary insanity; or if he dies 
at the hands of justice, ic. by capital 
punishment. But there is a condition in 
most policies against the insured person 
dying by his own hand, and this applies 
whether the suicide is during temporary 
insanity or not. 

Most modern insurance policies con- 
tain a large variety of alternative benefits 
to which the holder may become entitled, 
either by paying some additional pre- 
mium or by indicating to the insurance 
company that he wishes to transfer to 
another kind of policy. In every case the 
exact terms of the policy must be looked 
at, and any explanatory booklets issued 
by the insurance company should be read 
with the greatest care, while most insur- 
ance companies and their agents are only 
too pleased to explain to policy holders 
the various types of policy which they 
may obtain. 

Surrender Values.—Most modern in- 
surance policies contain a provision that 
the holder may, if he wishes, either at 
any time, or after a fixed number of 
years, exchange his policy for an im- 
mediate cash payment known as its 
surrender value. If this is done, of course, 
the policy lapses,.and no further sum 
is payable upon the death of the holder. 

Fully Paid-up Policies.—As an alterna- 
tive to surrendering the policy in 
exchange for a cash payment of its 
surrender value, most insurance com- 
panies permit the holder, after pay- 
ment of a certain number of premiums, 
to exchange his ordinary policy for a 
fully paid-up policy. This ensures the 
payment of a lump sum upon death 
without the necessity of paying further 
premiums. Of course the total sum 
payable upon death where an ordinary 
policy has been exchanged for a fully 
paid-up policy is less than the amount 
which would otherwise have been 
payable. 

In the Case of Bankruptcy.—The 
rights under an insurance policy pass to 
the trustee in bankruptcy on the bank- 
ruptcy of the policy holder, to be applied 
for the benefit of his creditors, but this 
does not occur when the policy has been 
taken out by the policy holder for the 
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benefit of his wife or children, except 
where it is void as a voluntary settlement 
(q.v.). 

An advantage of life insurance as a 
means of providing for dependants after 
death, or for making provision for old 
age under an endowment policy, is that 
a deduction in respect of the premiums 
payable may be made from the insured 
person’s income for purposes of income 
tax assessment. (See INcomeE TAx.) 

Although, apart from husband and 
wife, a person may not insure the life of 
another person in whom he has no insur- 
able interest, once a policy has been taken 
out by a person upon his own life, he 
may assign, sell, transfer or otherwise 
deal with it as he pleases, this right 
being a noteworthy difference between 
life and fire insurance. 

Assignment.—Anyone who acquires 
by assignment, by purchase or otherwise, 
an insurance policy upon the life of 
another, must give a written notice to the 
insurance company; and this should be 
given immediately, as his rights date from 
the receipt of the notice. After such 
notice, he is entitled to sue the insurance 
company in his own name, and has the 
same rights as to payment of premiums, 
taking a paid-up policy, etc., as the 
original policy holder. The insurance 
company has the same rights against him 
as it would have had against the first 
policy holder, and can refuse to pay the 
policy moneys on the grounds of non- 
disclosure, etc., just as if the policy were 
still held by the person whose life it 
insures. 

Instead of selling or assigning the 
policy outright a policy holder may mort- 
gage it to another person as a security for 
an advance, and this is the commonest 
way of dealing with an insurance policy. 
The effect is much the same as an assign- 
ment, and the person to whom the policy 
is mortgaged must give notice to the 
insurance company, and his rights will 
date from the receipt of such notice by 
them. In such cases the insurance policy 
is almost invariably deposited with the 
person making the advance. The mort- 
gage differs from an ordinary assignment, 
however, in that although, if the policy 
money becomes payable during the 
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existence of the mortgage, the insurance 
company must pay it to the mortgagee 
who holds the policy, yet the mortgagee 
cannot retain all the money himself, but 
is tinder a duty, after deducting the 
amount owed to him by the mortgagor, 
to pay the balance to the mortgagor’s 
estate. Further, if during the currency of 
the policy the mortgagor pays off his 
debt, he is entitled to have the policy 
returned to him, and should give notice 
of this to the insurance company. 

If, in such cases, the debtor fails to 
keep up the premiums upon the policy, 
the mortgagee, if holding the policy, may 
pay the premiums himself and add them 
to the amount of the debt, while in 
addition, if nothing is said to the con- 
trary, any further advances made by 
the mortgagee to the mortgagor are 
presumed to be intended to be added to 
the debt secured by the policy. 

As a general rule also, a person who 
pays premiums upon an insurance policy 
at the request of the policy holder, or a 
trustee who pays premiums in order to 
prevent the policy from lapsing, has a 
right to be recouped from the policy 
moneys, and should give notice of this 
to the insurance company. He has also 
a right, if the policy is in his possession, 
to retain it until the premiums have been 
repaid to him. 

Upon the death of the person whose 
life is insured by the policy the persons 
entitled to the policy money, i.e. the 
executors, or if the policy has been 
assigned the assignees, must prove the 
death to the satisfaction of the insurance 
company. In ordinary cases there is no 
difficulty as to this, and the insurance 
company is in any case entitled to only 
such proof as should satisfy a reasonable 
man. A death certificate is normally the 
most that can be required. If, however, a 
person disappears without leaving any 
information as to his whereabouts, and 
is not heard of for seven years, he is 
presumed to be dead and the policy 
moneys become payable. 

A contract of life insurance must bear 
a sixpenny stamp. (See INSURANCE.) 

LIGHTING OF HIGHWAYS.—Out- 
side London the highway authorities 
are not bound to light the highways, 
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although they may do so if they desire. 

In London, street lighting is com- 
pulsory. (See HiGHWAYS.) 

LIMITATIONS, STATUTES OF.— 
It is very common to hear such remarks 
as ‘‘The law never forgets”’ or ‘“The long 
arm of the law,’’ when a criminal is at 
last apprehended for a crime committed 
many years before. But it is only when 
his wrongful act is criminal that a man 
need always. fear its consequences. At 
civil law, when a certain number of 
years have elapsed after the commission 
of an injury, the right of the injured 
person to his legal redress is barred. The 
length of time varies with the nature of 
the illegal act and with the position of the 
person who has committed the injury. 

In any case, where the injury is com- 
mitted by a public authority, such as a 
district or county council, proceedings 
must be started within twelve months. 
Again, if you wish to sue the personal 
representatives of a deceased person for 
a wrong committed by the deceased 
against your property within six months 
before his death, you must start pro- 
ceedings within six months after repre- 
sentation was taken out. 

In addition to cases, however, where 
defendants belong to a class of persons 
specially protected, every person is 
protected by statute against law suits in 
which the right of action first accrued 
many years ago. The statute giving this 
protection is the Limitation Act, 1939, 
and applies to ali actions of tort and 
simple contract, thus including an action 
to recover a simple debt. 

Time within which Action must be 
brought.—The time laid down by the 
statute. within which most actions of 
tort and simple contract must be brought 
is six years from the time when the cause 
of action first accrued. This is an 
important point, and one which is 
frequently imperfectly comprehended. 
Thus, if a contract is made on 1 May to 
repay borrowed money on 1 August, the 
six years will run from the date when the 
cause of action first accrued, i.e. 1 August, 
not from the date of the contract, 1 May, 

The periods are rather different in the 
case of actions founded on claims for 
land or money charged on land, and 
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actions for the recovery of debts due 
under deeds, and the period is twelve 
years in each case. 

Some Exceptions to the Rule.—These 
periods of time will not run where the 
person to whom the cause of action 
accrues is insane, or under age, or is a 
person convicted of treason or felony 
where no administrator or curator has 
been appointed. So soon, however, as he 
becomes sound in mind, attains the age 
of twenty-one, or his conviction is 
quashed, the time begins to run. 

If, however, time has begun to run, it 
will not be stopped by the occurrence of a 
subsequent disability. Again, if the 
person to whom the right of action has 
accrued is prevented from suing by some 
fraud on the part of another person, he 
is allowed to count the time as running 
from the date on which he discovered, 
or ought to have discovered, the fraud. 

There is another matter which affects 
the date from which time will begin to 
run, and that is an acknowledgment of 
the debt or where the debtor makes any 
payment in respect thereof. Time begins 
to run afresh from the date of such 
acknowledgment. The acknowledgment 
must, however, be in writing and must 
be signed by the debtor. 

Another method by which the effect of 
the Limitation Act, 1939, may be avoided 
is by part payment of the debt for which 
action is taken, or by payment of interest. 
The circumstances should shew that it is 
improbable that the payment is made for 
any other purpose. (See ACTION; SLAN- 
DER; TorRT.) 

LIQUIDATED DAMAGES. — See 
DAMAGES. 

LIQUIDATOR.—When a Company 
is being wound up it is necessary to 
appoint some person, known as a 
liquidator, to divide its assets fairly and 
according to law among the creditors and 
shareholders. When he is appointed, he 
replaces the Directors in the control of 
the company’s affairs. 

A liquidator is usually an accountant 
and is entitled, as remuneration for his 
services, to a percentage calculated on 
the amount of property that comes into 
his hands. If any person, whether share- 
holder or creditor, is dissatisfied with the 
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liquidator’s decisions he may appeal to 
the Court. , 

The liquidator works usually in close 
co-operation with the Board of Trade, 
and further is entitled to obtain the 
advice of the Court on all matters in 
which he wishes assistance relating to 
the winding-up. When all the property 
has been distributed the winding-up is 
then complete, and the liquidator applies 
for his release. 

The liquidator is assisted by a com- 
mittee of inspection of the creditors or 
shareholders. (See COMPANIES; WINDING- 
UP.) 

LIS PENDENS.—Any action which 
is pending and has not been tried is Lis 
Pendens (a pending suit). Where such an 
action relates to land, it may be regis- 
tered so that intending purchasers may 
know of the existence of the dispute. 

LOAN.—A loan may take either one 
or other of two forms: First, it may be 
a loan for use of some article which is to 
be returned when the period of use has 
come to an end. An example of this type 
of loan is to be found when books are 
borrowed from a library. The contract 
of loan in this shape gives rise to the 
relationship known as a bailment (q.v.), 
the person borrowing the book being 
known as the bailee. The loan may or 
may not be gratuitous. In any case, the 
bailee’s duty is to take reasonable care 
of the goods, but he is not liable for 
damage caused to them through ordinary 
wear and tear. When such a loan is for 
value or other legal consideration it is 
called ‘‘hire’ (q.v.) and where it is 
gratuitous the term “‘loan” is used. 

The second form of loan takes place 
when the parties do not intend that the 
identical article which has been lent 
should be returned. Thus, if one man 
lends another a pound note he does not 
expect to have returned to him that 
identical note, but merely to receive the 
equivalent of a pound in value. Loans of 
this kind consist almost entirely of loans 
of money (see Monry-LENDING). 

LOAN SOCIETY.—See Divipinc 
SOCIETY. 

LOCAL AUTHORITY.—‘Local 
authority” is a term that is frequently 
used in Acts of Parliament, and its 
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meaning is usually defined at the end of 
the Act in which it is used. It means 
either the County Council, the County 
Borough Council, the Borough Council, 
the Rural District Council or the Urban 
District Council. Any communication 
to a “local authority’ should be sent 
either to the Town Hall or to the 
County Hall of the area. (See LocaL 
GOVERNMENT.) 

LOCAL GOVERNMENT.—Local 
Government is that part of the govern- 
ment of the country which is not carried 
on directly by the central bodies, most of 
which are situated at Westminster. The 
chief bodies that have local administra- 
tive and legislative powers are mentioned 
below. 

Parishes.—For local government pur- 
poses, the parish means the poor law 
parish, and must not be confused with 
the ecclesiastical parish. Only about 
6,000 out of a total of about 13,500 
English parishes have the same 
boundaries for both purposes. 

Parishes may be urban or rural. A 
parish in a rural sanitary district is a 
rural parish. Urban parishes are not as 
important as rural parishes; they have 
no parish council and their powers are 
exercised by the vestry, but most of those 
powers have now been transferred to the 
Urban District Council. 

Poor Law Unions.—These were amal- 
gamations of parishes for the purpose of 
administering the Poor Law, and were 
controlled by Guardians. But the work 
of the unions was, after 1 April, 1930, 
transferred to the county or county 
borough councils, and the guardians 
were replaced by Public Assistance 
Committees. Now, by the National 
Assistance Act, 1948, the existing Poor 
Law is abolished and replaced by public 
assistance granted by the National 
Assistance Board, with provision as to 
accommodation and other services by 
local authorities. 

Urban Districts.—The number of urban 
district councils in England is about 800. 
The members of the council are elected, 
and each member holds office for three 
years (see ELECTIONS). The chairman is, 
ex officio, a Justice of the Peace. 

Rura! Districts.—The rural district was 
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originally called the rural sanitary dis- 
trict, and comprised the same area as the 
poor law union. The members of the 
council are elected by the local govern- 
ment electors, and each councillor holds 
office for three years. The chairman is, 
ex officio, a Justice of the Peace. 

Municipal Boroughs.—Municipal 
boroughs are towns so constituted by 
royal charter, but all boroughs are now 
subject to the same general statutory 
provisions except in the case of the City 
of London, which is still governed by its 
ancient charters. Every borough is an 
urban district. 

The mayor and most recent ex-mayors 
are justices of the peace. Some boroughs 
have been given a Royal grant to hold 
separate quarter sessions, with a salaried 
Recorder. 

County Boroughs.—County boroughs 
number about eighty-three, and, in 
addition to having all the powers of 
municipal boroughs, they also have 
almost every power of county councils 
except in relation to judicial, parlia- 
mentary or other matters that are not 
purely administrative. For most purposes 
they are regarded as separate counties 
from the county in which they are 
situated. 

Counties.—There are two kinds of 
county—the administrative, and what 
may be called the ancient or parlia- 
mentary counties. For parliamentary and 
most judicial purposes the fifty-two 
ancient counties are used, but for 
administrative purposes there are sixty- 
two counties, the increase in number 
being due to the creation of the county 
of London, the division of Cambridge- 
shire, - Hampshire, Northamptonshire, 
Suffolk and Sussex into two parts each, 
and of Lincolnshire and Yorkshire into 
three. 

The chief officers of the parliamentary 
county are the Lord Lieutenant, the 
Sheriff and Under-Sheriff, the Justices, 
the Clerk of the Peace and the Coroners. 
The administrative county, on the other 
hand, is governed by a county council 
composed of a Chairman, County 
Aldermen and Councillors. The whole 
council is elected by the local govern- 
ment electors, and the aldermen are 
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chosen by the councillors so elected. 
They hold office for six years, while the 
councillors hold office for only three 
years. The chairman is also chosen by 
the councillors, and becomes a justice of 
the peace. The council must meet at 
least four times a year, and the public 
have no right to admission. 

London.—London is both a county and 
a city. The City is of comparatively 
small area, and is governed by the 
Court of Common Council, of which 
there are 206 elected members. The City 
has two sheriffs who, contrary to the 
general rule, are elected. The chief other 
officers are the Recorder, the Chamber- 
lain, the Clerk and the Common Serjeant, 
all of whose offices date from very early 
times. 

The County of London, on the other 
hand, is of very considerable size, 
extending over 117 square miles, and 
overlapping the neighbouring counties. 
It was originally created in 1888 almost 
entirely for the purposes of administra- 
tion, and is controlled, much in the same 
way as any other county, by its county 
council. The whole of the county was 
divided in 1899 into’ twenty-eight 
metropolitan boroughs, each of which 
is governed by a borough council. The 
borough of Westminster was raised to the 
dignity of a City in 1900. 

The London police are also in two 
groups: the City Police, which are con- 
trolled by the City Corporation; and 
the Metropolitan Police, which are 
controlled, not by the county, but 
directly by the Home Office. For the 
various matters dealt with by local 
authorities, see EDUCATION; ELECTION; 
LIceENcEs; PuBLIC HEALTH. 

Admission of Public and Press.—The 
public are admitted to the meeting of a 
local authority if the council see fit, and 
the Press have a right to be present, 
under an Act of 1908, unless temporarily 
excluded by resolution of the council. 

LOCK-OUT.—A_ lock-out is the 
closing of a place of employment, or the 
stopping of work by an employer, or 
the refusal by him to continue to employ 
any number of persons employed by 
him, in consequence of a dispute, when 
such closing is done with the purpose of 
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compelling these persons to accept 
terms or conditions of employment. 
(See Strike; TRADE Dispute.) *% 
LOCO PARENTIS.—A person not 
the father of a child may put himself in 
the position of one in loco parentis to 
the child, and so incur the obligation to 
make provision for the child. Whether a 
person has put himself in loco parentis 
depends entirely upon the facts of the 
case. A man may undertake to pay for 
the education of a child or even to 
educate it himself, but he does not 
thereby put himself in the position of a 
parent: he must act in such a way as to 
indicate that he wishes to undertake all 
the duties and liabilities of a father as if 
the child were his own. (See ADopTION; 
BASTARDY; CHILDREN; FATHER; MOTHER.) 
LODGER.—A lodger is distinct from 
a tenant. In order to decide whether a 
person is a lodger or a tenant it is 
necessary to find whether he has exclusive 
possession of premises or not. Merely 
occupying a room in a house does not 
necessarily give the occupier of it 
exclusive possession. If the landlord 
retains control of the room, the occupier 
is a lodger only. Whether or not the 
landlord is retaining control may be 
ascertained in many ways. Can he or his 
servants enter as of right? Does he 
supply and maintain the furniture? Is he 
responsible for cleaning? These are all 
points indicating the nature of the agree- 
ment as to the premises. It will thus be 
seen that a person may be a lodger only, 
though he may have the right to use 
several rooms, while another may be a 
tenant though he has only one room. 
It has been held that where a lodger is 
provided with accommodation in a 
house, he is entitled, in the absence of 
any special agreement to the contrary, 
to the use of the general conveniences of 
the house. He must, of course, also be 
provided with facilities for entering and 
leaving at all reasonable times. He 
cannot lawfully be ejected without notice 
unless his behaviour is such that it is 
reasonable so to do. The notice to be 
given on either side is usually fixed when 
he arrives, but if this is not done he is 
nevertheless entitled to, and in his 
turn must give, reasonable notice. What 
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is reasonable is usually decided by 
reference to the period for which rent is 
payable—if weekly, a week’s notice is 
reasonable; if monthly, then a month’s. 

A landlord cannot lawfully detain any 
of a lodger’s luggage or other goods as 
security for rent due unless the lodger 
agrees to this. If any landlord in the 
Metropolitan Police District unlawfully 
detains any lodger’s property not 
exceeding £5 in value the lodger can, 
on complaint before a police magistrate, 
obtain an order for its return. Outside 
the Metropolitan Police District, pro- 
ceedings should normally be brought in 
the local County Court. 

If distress is levied upon goods in a 
house, a lodger may recover any of his 
own goods that have been taken, or 
which have been threatened. He may do 
this by serving upon the person who has 
levied the distress, or his agent, a 
declaration in writing stating what goods 
are his, and also the amount of rent he 
himself then owes and the amounts and 
dates of payment of his future instal- 
ments of rent. It is necessary to attach to 
this declaration a detailed inventory 
setting forth exactly what goods the 
lodger claims as his own. If after these 
things have been done the person 
levying the distress does not hand over 
to the lodger his goods, he may complain 
to the Police Court and obtain an order 
for the return of the goods. (See APART- 
MENTS; DISTRESS.) 

Common Lodging House.—Every local 
authority may, and if so required by the 
Minister of Health shall, make bye-laws 
for fixing the number of persons to be 
received in a common lodging house, 
for the separation of the sexes, for 
promoting cleanliness and ventilation 
therein and. generally for the well 
ordering of such lodging houses. 

A common lodging house means one 
to accommodate by night poor persons, 
not being members of the same family, 
who resort thereto and are allowed to 
occupy one common room for the 
purpose of sleeping or eating and 
includes, where part only of a house is so 
used, the part so used. 

The keeper must register the common 
lodging house with the local authority 
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and the register must show the name of 
the keeper and any deputies and the 
number of persons authorized to be 
received. There is an appeal against a 
refusal to register to a Police Court. 
The keeper or a deputy must be at the 
house from 9 p.m. to 6 a.m. The local 
authority may require the keeper of a 
house in which beggars or vagabonds 
are received to report daily every lodger 
who resorts to the house during the 
preceding day and night. Free access to 
all parts of the house must be allowed 
to an authorized officer of the local 
authority. The keeper must give notice 
to the medical officer of health of an 
inmate suffering from an _ infectious 
disease and if a medical officer of health 
has reasonable grounds for believing that 
there is in the house a person suffering 
or who has recently suffered from a noti- 
fiable disease a Justice of the Peace may 
by warrant authorize him to enter the 
house and examine any person found 
therein. Power is given to the local 
authority to remove to hospital any 
inmate suffering from a notifiable disease. 
A Police Court, on the application of 
the local authority, may order the 
common lodging house to be closed 
until the medical officer of health certifies 
the house free from infection. 
LOITERING.—Loitering without any 
criminal intention is not a crime under 
the general law of the land. The bye-laws 
of various bodies such as railways, 
however, render it punishable on certain 
premises. Loitering with any criminal 
intention, however, is very stringently 
guarded against. Any suspected person 
found loitering at night with intent 
to commit a felony in any street or 
public resort may be arrested by any 
police constable without warrant, and 
may be appropriately dealt with. Similar 
powers of arrest and punishment exist in 
the case of persons found in enclosed 
premises, such as gardens, for any 
unlawful purpose. If anyone is found 
inside a building with intent to commit 
a felony in it he may be arrested by any 
person, whether a constable or not. In 
such cases, if the offender has previously 
been convicted of felony or mis- 
demeanour, he may be sentenced to 
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imprisonment for ten years, otherwise 
the maximum is imprisonment for five 
years. 

LONDON COUNTY COUNCIL.— 
The London County Council controls 
the main local government services in the 
County of London, in which are included 
the City of London, with the City of 
Westminster and 27 other metropolitan 
boroughs. The council is composed of a 
chairman, 21 aldermen and 129 council- 
lors; the councillors are elected by the 
local government electors. The council 
meets regularly on alternate Tuesdays 
at 2.30 p.m., and at any other time when 
a special meeting is called. (See COMMON 
CouNcIL; LOCAL GOVERNMENT.) 

LONDON TRANSPORT.—See RAIL- 
WAY ADMINISTRATION. 

LONG FIRM FRAUDS.—This is a 
name given to an ingenious method of 
obtaining goods by false pretences. 
Where a person sets up in business and 
gives out that his business is an estab- 
lished one and being carried on bona fide, 
and obtains on credit quantities of goods 
from other firms, never intending to pay 
for those goods, he may be convicted of 
obtaining them by false pretences, and 
the fraud that he has practised is 
described as a long firm fraud. The 
essence of the crime is that the business 
which is being carried on by the accused 
person is a fictitious one, and run solely 
as a cover for the fraud he is practising 
on the firms from whom he obtains the 
goods. (See FALSE PRETENCES.) 

LONG PULL.—A licensee sometimes 
pumps into a receptacle a larger amount 
of intoxicating liquor than his customer 
has asked for. This is called giving the 
‘Jong pull” and is illegal, as a customer 
must not be served with an amount of 
intoxicating liquor exceeding the amount 
he has ordered. 

LORD ADVOCATE (SCOTS LAW). 
—The Lord Advocate is the principal law 
officer of the Crown in Scotland, corres- 
ponding to the Attorney-General in 
England. He is appointed by the Crown, 
and his duty is to act as public prosecutor 
and to appear in all cases in which the 
Crown is interested. It is for him to 
decide whether the prosecution should 
take place in the case of crimes com- 
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; J 
mitted and brought to his notice, and in 


this he corresponds to the Director of 
Public Prosecutions in England. 

LORD CHIEF JUSTICE.—See Cuier 
JUSTICE. 

LORD HIGH CHANCELLOR.—See 
CHANCELLOR. 

LORD JUSTICE.—There are five 
Lords Justices appointed to sit in the 
Court of Appeal, together with the 
Master of the Rolls. They usually sit in 
three divisions, a Judge of first instance 
sitting with two Lords Justices, or with 
the Master of the Rolls and a Lord 
Justice. They are appointed from eminent 
barristers or from other Judges. 

LORD JUSTICE CLERK (SCOTS 
LAW).—The Lord Justice Clerk is, in 
the absence of the Lord Justice General, 
the presiding Judge in the High Court of 
Justiciary, i.e. the supreme criminal 
Court of Scotland. He also sits in the 
supreme civil Court, the Court of Session, 
where he presides over one of the Courts 
of Appeal called the Second Division. 

LORD LIEUTENANT.—The Lord 
Lieutenant is the King’s representative 
in a county. He is charged with the 
defence of the county, and also has the 
duty of recommending candidates for 
appointment as Justices of the Peace. 
Lords Lieutenant are appointed by the 
Crown, and the office is an honorary 
one. 

LORD MAYOR. — Some eighteen 
cities, such as the Cities of London, 
York, Norwich and Cardiff, have as the 
chief officer of the municipality a Lord 
Mayor. His duties are similar to those of 
Mayors of Corporations. (See MAyor.) 
The addition of the “‘Lord”’ is really only 
a title of honour. 

LORD OF APPEAL.—The House of 
Lords, when sitting for judicial business, 
has among its members a certain 
number of Lords of Appeal. These are 
eminent lawyers who have been created 
peers for life so that they may sit in this 
capacity. Lords of Appeal receive a 
salary of £5,000 a year. 

LORD ORDINARY (SCOTS LAW). 
—In the Court of Session the Judges of 
the Outer House, i.e. where cases are 
heard in the first instance and not by way 
of appeal, are known as Lords Ordinary. 
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LORD PRESIDENT (SCOTS LAW). 
—The Lord President is the supreme 
judicial officer in Scotland and head of 
the Court of Session, which is the 
supreme civil Court. The office is com- 
bined with that of Lord Justice General, 
in which capacity he acts as head of the 
High Court of Justiciary (q.v.). 

LORDS, HOUSE OF.—The juris- 
diction of the House of Lords is original 
and appellate. The original jurisdiction 
consists of impeachment of any subject 
by the House of Commons. The last 
impeachment was of Lord Melville in 
1805. The House of Lords is the final 
Court of Appeal from the English, Scots 
and North of Ireland Courts, but consti- 
tutional questions affecting Northern 
Ireland are determined by the Judicial 
Committee of the Privy Council. Any 
person may, in a civil action, appeal 
from a decision of the Court of Appeal 
to the House of Lords with the leave of 
either Court. 

Members of the Court are the Lord 
Chancellor, who is the president, peers 
of Parliament who have held high judicial 
office, and the Lords of Appeal in 
Ordinary, who are lawyers and have been 
appointed by the Crown, generally with 
a life peerage, for this purpose. The 
House of Lords is also the second cham- 
ber through which all bills (except in 
special cases) must pass before they 
become law. (See APPEAL FROM HIGH 
CourT; ComMMONS, HOUSE OF; PARLIA- 
MENT; SUPREME COURT OF JUDICATURE.) 

LOST PROPERTY.—When property 
of any sort is lost or mislaid, the owner 
of it loses possession, but not the right 
to possession. It follows that the finder 
of such property does not become full 
owner of it, and can be forced to return 
it to the true owner or to pay damages if 
it has been sold, even though at the time 
of the sale he had no idea that he himself 
was not the full owner. But there is a rule 
of the English Common Law which says 
that any person who is in possession of 
property must be considered to be the 
owner of it until some other person can 
prove that he himself (not a_ third 
person) is the real owner. It is not 
sufficient to shew that the possessor is 
not the owner; it is also necessary to shew 
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that the person claiming the goods is 
himself the owner. Hence the finder of 
property becomes the owner of it except 
so far as regards the true owner, to whom 
he can be forced to restore it. 

Keeping may be Theft.—Not only can 
the finder be sued in a civil action by the 
true owner if he refuses to restore, but 
he can also, in certain circumstances, be 
prosecuted for theft; for it is theft to 
keep property if there was, to the know- 
ledge of the finder, a reasonable chance 
of discovering who was the ownet. If, 
therefore, property of any value is found 
in the streets, it is theft to keep it, as the 
owner could probably be traced through 
the police. But a finder is not expected to 
go to the length of advertising or 
incurring expense. If property is taken to 
the police and is not claimed, the finder 
may demand to have it handed back, as 
he is the owner of it except so far as 
concerns the person who originally lost it. 

Property found in Buses.—It is 
necessary, however, to add one large 
qualification; for the law says that where 
property is found on the land, or in the 
possession, of a third party, the finder has 
no claim to it at all, as the third party is 
already in possession of it. If lost property 
is found in a house or shop it must be 
handed to the owner thereof, or the 
finder will commit theft, and the position 
is exactly the same if it is found in the 
carriages, or on the platforms or 
approaches of the railway authority, in 
the omnibus of an omnibus company, or 
in a taxi. In every case the finder must 
hand the property over to the owner of 
the premises or thing in which it was 
found, to the servants of the railway 
authority, the bus-conductor or taxi- 
driver. 

Taxicabs.—Special laws have been 
made for taxi-drivers. The driver of every 
hackney carriage is bound to make a 
search of his cab at the end of every 
hiring, and must take all unclaimed 
property left therein to a police station. 
If itis not reclaimed within three months, 
the police have power to sell it and to pay 
part of the proceeds to the driver. If it is 
reclaimed within that time the owner 
must compensate the driver for his time 
and trouble. The Railway Executive 
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and other similar bodies have their own 
lost property offices, to which application 
should be made; they may also sell un- 
claimed property after a reasonable 
period. 

LOTTERY. — Any distribution of 
prizes by chance or lot is a lottery. It is an 
offence to sell any tickets in lotteries or to 
publish schemes for lotteries. It is also an 
offence to keep any premises for conduct- 
ing lotteries thereat. Certain kinds of 
private and non-profit-making lottery 
are, however, lawful. (See GAMBLING.) 

LUGGAGE.—Although the British 
Transport Commission is not a common 
carrier (q.v.) of passengers, it is a com- 
mon carrier of passengers’ luggage. In 
return for the standard fare the Com- 
mission contracts to carry not only the 
passenger, but also a certain amount of 
personal luggage. For any loss or delay 
of, or damage to, such luggage the Com- 
mission is absolutely liable whether 
guilty of negligence or not, and even if it 
is stolen by some trespasser upon the 
railway property. The maximum amount 
of luggage which may be carried is 
150 lb. for a first- and 100 lb. for a third- 
class ticket; for any excess an extra charge 
must be paid. As the Commission is not 
bound to carry anything which is not 
“Juggage”’ it is important to know what 
this may consist of. The law on this point 
is not at all clear, but apparently any- 
thing is ‘“‘luggage’’ which is ‘“‘usually or 
ordinarily carried as such’”’ and “‘which 
is intended for the use and convenience 
of the passenger during, or at the end 
of, his journey.” 

A Rocking Horse not Personal Luggage. 
—Clothes, tools, books and shotguns 
have been held to be personal luggage, 
whilst among those things which have 
been held to be excluded by the definition 
are trade samples, a bicycle and a rocking 
horse. The obligation is also confined to 
the personal luggage of the passenger; 
if the latter is travelling with another’s 
luggage, he can be made to pay for the 
carriage of it and, if he does not, the 
Commission is liable only if the luggage 
is damaged by negligence. 

The Carriers’ Act of 1830 applies to 
the carri: ge of luggage, and the Com- 
mission is not liable except for delay in 
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respect of a number of valuable things, 
including coin, notes, silver, jewellery, 
lace, furs, clocks and watches, pictures 
and glass, the combined value of which 
in any one package exceeds £25, unless a 
declaration of value was made to the 
Commission when the ticket was pur- 
chased, and an extra charge—if de- 
manded—paid, or the loss can be proved 
to have been caused by the felonious, i.e. 
criminal, act of a servant of the railway. 

Excursion Trains.—In addition, when 
granting exceptional facilities, such as 
cheap tickets, the railway authority 
generally limits its liability and often 
refuses to the passenger the right to take 
more than a very small amount of 
luggage with him. In order to encourage 
traffic, certain kinds of person, such as 
commercial travellers and touring thea- 
trical companies, are allowed to take 
with them free of charge a certain amount 
of what is not, properly speaking, 
personal luggage. The Standard Con- 
ditions of Passenger Traffic issued by the 
Commission now provide that wherever 
such a concession is made, the Com- 
mission is to be relieved from all liability. 

The Commission’s liability for personal 
luggage begins as soon as the luggage is 
first brought upon its premises, provided 
that this is done a reasonable time before 
the train starts (45 minutes to an hour has 
been held a reasonable time for catching 
an express from a London terminus), and 
continues until a reasonable time after 
the train has reached the station to which 
the passenger was travelling; but the 
passenger must be ready within a few 
minutes to receive his luggage from the 
van, though the Commission may remain 
liable until he has got it on a cab or out 
of the station. If luggage is left for an 
unreasonable time with a porter, the 
Commission is not liable. It should be 
left in a railway cloak-room (q.v.). The 
liability extends throughout the journey; 
if luggage is lost, injured or stolen, the 
Commission, subject to the exceptions 
set out above, is bound to make good the 
loss; and this is so even though the 
passenger may have left it in one carriage 
while he went to sit in another or to take 
a meal in the restaurant car, or though 
he may have placed it in the corridor. It 
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is the passenger’s duty to see that any 
luggage which he had with him in the 
carriage is removed when he gets out, 
but the Commission is bound to unload 
anything in the van. (See RAILWAY 
PASSENGERS.) 

LUNATICS.—Although it is still 
usual to speak of lunatics in ordinary 
conversation, this word is no longer 
recognized in law except in the case of 
persons detained as lunatics abroad and 
criminal lunatics (persons who have been 
found guilty but insane by a Criminal 
Court and have been sentenced to ‘“‘be 
detained during His Majesty’s pleasure’’). 
The correct legal expression is “‘persons of 
unsound mind.” In dealing with such 
persons, a distinction is drawn between 
those who were born mentally normal but 
have become insane through the growth 
of an hallucination or delusion, or from 
mental disease or decay, and those who 
were born abnormal or became so shortly 
after birth. 

There is no legal definition of mental 
illness in the first sense, and it is a 
question rather for dactors than for 
lawyers or laymen, but it must be 
appreciated that mere eccentricities, even 
though very pronounced, do not of 
themselves constitute mental illness. 
There must be some delusion or belief 
which no reasonable man could possibly 
hold, and which the person suffering 
from it cannot be persuaded for any 
length of time is fallacious; or some 
serious deterioration of reasoning power 
as a result of mental disease or decay. 
Such persons are certifiable under the 
Lunacy Act, 1890, as of unsound mind. 

Mental Defectives—In the second 
sense—persons abnormal from birth— 
mental illness has received a statutory 
definition in the Mental Deficiency Act 
of 1913. A mental defective is a person 
whose mental incapacity originated at 
birth or within a few years of birth. The 
Act divides them into four classes, idiots, 
imbeciles, feeble-minded persons and 

_moral imbeciles. The distinctions between 
these classes are important, as the pro- 
cedure on obtaining a certificate varies. 
It is easier to get a certificate where the 
patient can be described as an idiot or 
imbecile than if he can only be described 
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as feeble-minded or as a moral imbecile. 
(See DETENTION OF Lunatics.) An idiot 
as defined by the Act is a “person who 
from an early age has been unable to 
guard against common physical dan- 
gers;’”’ someone, that is, who needs 
constant care and supervision for his 
own safety. Age is immaterial. No matter 
what his age, a person can be an idiot (or 
for that matter any other type of mental 
defective) provided that his disability 
dates from early childhood. 4 

An imbecile is “‘a person who from an 
early age has been incapable of managing 
himself or his affairs, or of being taught 
to do so.” To fall within this class a 
mental defective need not be as helpless 
as an idiot, but must nevertheless require 
a certain amount of supervision to keep’ 
him clean and healthy. 

A feeble-minded person is very similar 
to an imbecile. He is defined as ‘ta person 
who from an early age has required 
supervision, or who is incapable of 
deriving proper benefit from the ordinary 
schools.”” The amount of supervision 
necessary in such a case is less than that 
needed for imbeciles and the commonest 
cases are children who from some mental 
defect are unable to take advantage of the 
ordinary schooling provided for normal 
children, but could probably be educated 
to a certain limited extent if they were 
sent to schools which catered specially 
for their needs. 

Moral imbeciles, the fourth and last 
class of mental defectives, are ‘‘persons 
suffering from some permanent mental 
defect, who in addition have strong, 
vicious or immoral habits or desires, and 
who canhot be restrained by punish- 
ment.’’ No one can be a moral imbecile 
unless his mental defect dates from an 
early age and is not likely to improve. 

A person who is unable to distinguish 
between right or wrong will almost cer- 
tainly be a person of unsound mind 
within the Lunacy Acts, or in common 
speech, a lunatic; but it often happens 
that a person, though recognizing that 
what he does is wrong, is impelled to do 
it by some mental urge so strong that the 
prospect of certain punishment will 
not deter him. Such a person is a moral 
imbecile. It would be senseless to punish 
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him for his acts, for one, at any rate, of 
the objects of punishment is to deter 
the victim from repeating his offence; 
but it is clearly undesirable that he should 
not be subject to some restraint. 

There is yet one more class of person 
who is affected by the different Lunacy 
and Mental Deficiency Acts: namely, 
persons whose mental affliction is such 
that in the opinion of two doctors it 
could probably be relieved by not more 
than six months’ medical treatment. 

Lunatics ‘‘So Found.’? — There is 
another and a different method of dis- 
tinction which divides persons of un- 
sound mind ‘“‘so found’ and those not 
“so found.” This distinction is founded 
on the two different methods of getting 
anybody declared a person of unsound 
mind. A person of unsound mind “‘so 
found” is a person who has been 
declared of unsound mind as the result 
of an inquisition in lunacy, i.e. a trial in 
the High Court of Justice, generally 
before a jury. A person not ‘‘so found” is 
a person against whom a reception order 
has been made (q.v.). Persons ‘“‘so 
found” are incapable in law of doing any 
act, and cannot have lucid intervals, i.e. 
temporary sane periods; persons not “‘so 
found’? may legally act during a lucid 
interval. The distinction is not of great 
importance, as inquisitions in lunacy are 
extremely rare. The only case in which 
they are at all likely to be necessary is 
where it is desired to prevent a person of 
unsound mind from marrying and so 
giving his wife a right to his property. 
Persons of unsound mind and mental 
defectives may be placed and detained in 
mental hospitals or houses formerly 
approved by the Board of Control, now 
by the Ministry of Health under the 
National Health Service Act, 1946, or 
under the charge of an approved 
guardian. In some cases this can be done 
without getting an order from any Court, 
but it is usually necessary to get a recep- 
tion order from a ‘“‘judicial authority,” 
which expression includes a County 
Court Judge, a J.P. specially elected by 
his fellows, or a Stipendiary or a Metro- 
politan Police Magistrate. 

Release.—All detained persons suffer- 
ing from mental illness must be visited 
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regularly by the Inspectors and Mem- 
bers of the Lunacy Board of Control. 
They can procure a patient’s release, and 
in most cases, except where a doctor 
certifies that it would be dangerous, the 
person who presented the petition for 
the reception order can also do so. (See 
ASYLUMS; CERTIFICATION OF LUNATICS; 
DETENTION OF LUNATICS.) 

Remedies for Wrongful Detention.— 
Any person who presents a petition for a 
reception order when he actually knows 
that there is no possible ground for it, 
any doctor who signs a certificate which 
he knows to be false, and any Magistrate 
or Official who acts in bad faith, can be 
sued for damages in an action for false 
imprisonment and will usually also be 
liable to be prosecuted for a criminal 
offence. But there is a special clause of an 
Act of Parliament which says that no 
person shall be liable either civilly (that 
is, to an action for damages) or criminally 
for presenting a petition for a reception 
order; in the case of a judicial authority, 
for making such an order; or in the case 
of officials, managers of mental insti- 
tutes, etc., acting on and carrying out 
such an order, unless they acted in bad 
faith or without reasonable care. This 
means that only in the worst and most 
flagrant of cases will it ever be possible 
to bring an action. 

Before any action can be brought the 
leave of a High Court Judge must first 
be obtained. 

Can a Lunatic Make a Contract or 
Marry?—An ordinary contract made 
with a person suffering from mental 
illness is perfectly valid and enforceable 
unless the other party knew of the defect 
at the time when he entered into the 
contract. Where this knowledge existed, 
the mental patient, or those responsible 
for managing his affairs (the receiver or 
committee of his estate), have an option 
to treat the contract as valid or as void. 
Contracts for the purchase of things 
which were necessary for the mental 
patient (and, in determining what was 
necessary, one must have regard to his 
station and position in life, and to the 
extent to which he was already supplied), 
can be enforced against him even though 
the other party knew of his condition; 
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but the price which the patient is liable 
to pay will not necessarily be the price 
agreed upon at the time of the sale. It 
will be what the Court considers reason- 
able for the goods in question. 

A person of unsound mind so found, 
that is, who has been declared to be 
insane as the result of an “‘inquisition in 
lunacy” (see CERTIFICATION OF LUNA- 
Tics), is incapable of contracting a valid 
marriage, and any ceremony he may go 
through will be of no effect, but in the 
far commoner case of persons of unsound 
mind who are not so found, a marriage 
will be perfectly good and legal unless he 
or she did not understand the nature of 
the ceremony and of the obligations 
assumed under it. Divorce or judicial 
separation can be obtained on the 
ground that the respondent is incurably 
of unsound mind and has been con- 
tinuously under care and treatment for a 
period of at least five years immediately 
preceding the presentation of the petition. 
A person of unsound mind shall be 
deemed to be “under care and treatment” 
—(a) while he is detained in pursuance of 
any order or inquisition tinder the Lunacy 
and Mental Treatment Acts or of any 
warrant or order under the Army Act, 
the Air Force Act, the Naval Discipline 
Act, the Naval Enlistment Act, 1884, or 
the Yarmouth Naval Hospital Act, 1931, 
or is being detained as a criminal lunatic 
or in pursuance of an order made under 
the Criminal Lunatics Act, 1884; (4) 
while he is receiving treatment as a 
voluntary patient under the Mental 
Treatment Act, 1930, being treatment 
which follows without any interval a 
period of such detention as aforesaid. 
The sane party to a marriage has special 
rights with regard to the presentation of 
petitions for reception orders as well as 
the administration of the other party’s 
property. 

A Lunatic’s Will.—A person of un- 
sound mind so found is incapable of 
making a valid will even during a lucid 
interval; persons not so found can do so 
during a lucid interval, but it must be 
shewn that they fully appreciated their 
duties, obligations and family ties. Any 
person who believes that at the date 
when a will was made the testator was 
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mentally unsound, can serve a notice, 
which may be obtained from any 
Registry of the High Court, on the exe- 
cutors of the will, called a caveat, which 
forces them to bring an action to have 
the question decided in the Probate 
Division of the High Court. 

A contract to act as agent is terminated 
by the insanity of the principal, even 
though the agent was not aware of it; 
but a contract of partnership is not, 
though insanity is one of the grounds on 
which a Judge may dissolve a partnership. 

The Management of a _ Lunatic’s 
Property.—It often happens that a person 
of unsound mind is entitled to certain 
property. Whether or not he is detained, 
it is probably undesirable in such a 
case that he should continue to manageit, 
or to have any power of disposition over 
it; and indeed, as has been stated, if a 
person of unsound mind does enter into 
any contract with another person, the 
former (or his receiver) (see below) may 
avoid it (set it aside) if he can shew that 
the latter knew he was not normal at the 
time when the contract was made. It is 
not, however, permissible for the rela- 
tives, friends or agents of a person of 
unsound mind to administer his property 
for him without first getting an order 
from the Court authorizing this. 

Appointment of a Receiver.—Applica- 
tions for the appointment of a receiver 
should be made where possible by the 
husband or wife or nearest relative of 
the patient, but they may also be made 
by the executors or trustees of any deed 
or will under which the patient is entitled 
to property. If no relative is in a position 
to act (as for instance if they are all 
abroad or under age), then application 
may be made by a friend of the patient, 
but he will have to explain to the Court 
why he, and not a relative, is applying, 
and the Court will only proceed with 
caution. Applications may also be made 
by any creditor of the patient or by the 
Official Solicitor. The latter is a person 
who is appointed by the Court to look 
after the interests of persons of unsound 
mind and to represent them in Court, 
etc., when necessary. (See ASYLUMS; 
BOARD OF CONTROL; CERTIFICATION OF 
LuNaTICcs; DETENTION OF LUNATICS.) 
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AGISTRATE.—See JUSTICE OF 
THE PEACE. 
MAIM.—See MAYHEM. 


MAINTENANCE.—Althoughit is im- 
possible to recover damages from anyone 
who institutes civil proceedings against 
another party from malicious motives, 
the law looks askance upon those persons 
who, although a right of their own has 
not been infringed, support with money 
or legal assistance another person whose 
right has been infringed. It is still a 
criminal offence to support with money- 
gifts an action in which a person is not 
himself interested. 

In the ordinary way this is the crime of 
Maintenance, but if the financial support 
is given in return for a promise of a 
share of the proceeds of the action it 
becomes Champerty (q.v.). For this 
reason, agreements promising free legal 
assistance to victims of street accidents, 
etc., in return for a percentage of the 
damages, if any, should be avoided. 

The rule against maintaining another 
person in an action has certain important 
exceptions. Thus, if a person has an 
interest in an action inasmuch as he 
contemplates bringing an action himself 
against the defendant upon similar 
grounds, financial assistance given in 
such a case is not maintenance. Further, 
charity is an excuse, and legal assistance 
may be, and frequently is, properly given 
by charitable organizations, but in such 
a case the person giving such assistance 
should have a bona fide opinion that the 
action is a just and proper one, and any 
suspicion of an agreement to be paid a 
percentage of the proceeds of the action 
makes the assistance unlawful. 

Besides charitable reasons, a person is 
entitled to assist in this manner a poor 
relation, a servant or a poor co-religion- 
ist, but unless the person bringing the 
action is poverty-stricken, caution should 
be observed in making this exception. 

In addition to being liable to criminal 
proceedings, the person who is guilty of 
maintenance or champerty is liable to a 
civil action at the suit of the person 


MALICIOUS DAMAGE 


against whom the action has been 
maintained. (See ACTION; Poor PERSONS 
PROCEDURE.) 
MAINTENANCE ORDER.—See 
Divorce; SEPARATION ORDER. 
MALFEASANCE.—A malfeasance is 
the doing of some act which is unlawful. 
It is distinguished from a misfeasance, 
which is the doing of an act, which is in 
itself lawful, in an unlawful way e.g., 
acting negligently, and from a non- 
feasance, the omission to do some act 
which a man is in law bound to do. 
MALICE.— Malice has more than one 
meaning in law. It has been called ‘‘the 
slippery word.” It does not necessarily 
involve any ill-will towards anyone. For 
instance, a person may lawfully be con- 
victed of maliciously damaging property 
even though he does not know, and has 
never heard of, the owner. In this 
connection ‘‘maliciously’’ merely means 
intentionally and without lawful excuse. 
Malice is of great importance in con- 
nection with libel and slander (q.v.). 
Here it means any improper motive, or, 
as a great Judge has said, “‘Any indirect - 
motive other than a sense of duty.” 
MALICIOUS DAMAGE.—It is a 
crime to do any malicious damage to any 
property whether publicly or privately 
owned. The word “malicious”? has in 
this connection a special meaning. It 
does not necessarily involve ill-will or an 
intention to do some particular person 
an injury. It means wilful and intentional 
as distinct from negligent or accidental. 
Thus, a person who intentionally breaks 
\a window may be convicted of malicious 
damage to property, though he has no 
particular malice towards the owner. 
In the case of malicious damage to 
property for which no special punish- 
ment exists, the maximum punishment 
depends on the amount of the damage. 
Where the damage exceeds £5, the 
offender may be awarded imprisonment 
for a period not exceeding two years, or 
if the offence took place at night, im- 
prisonment for not more than five years. 
Where the damage does not exceed £5, 


409 


MALICIOUS PROSECUTION 


imprisonment for not more than two 
months or a fine up to £5 may be inflicted. 
There are also certain provisions under 
which a Court of Summary Jurisdiction 
can order compensation to be paid by 
the offending party to the party aggrieved. 

MALICIOUS PROSECUTION.— 
Anyone who has been prosecuted with- 
out proper cause, and through the ill-will 
of the prosecutor, may, if he is acquitted 
of the charge, recover damages against 
the prosecutor for malicious prosecution. 
This right, however, is limited to cases 
where the following conditions are 
present: 

The case must have resulted in the 
acquittal of the accused person. Next, it 
must be shewn that the person to be 
made liable was actually responsible for 
starting the prosecution. Further, it must 
be shewn that he had no reasonable or 
probable cause for commencing the pro- 
ceedings. Finally, it must be shewn that 
he was actuated by malice in what he 

, did. It may be seen, therefore, that it is 
by no means every accused person who 
is acquitted who has~a. good cause of 
action for malicious prosecution. Before 
bringing any such action the plaintiff 
should be satisfied that all these matters 
can be established, as otherwise the 
action will fail. 

MANDAMUS.—An order of man- 
damus is one directed by a Judge of the 
High Court to any inferior Court or to 
any individual, person or other body 
ordering such person to perform any 
public duty he may be liable to perform. 
The order is what is known as a prerog- 
ative order, and it therefore will not 
be granted until good cause has been 
shewn that it is, or may be, necessary. 
Furthermore, it is entirely at the dis- 
cretion of the Judge whether he will 
issue it or not. 

MAN OF STRAW.—This is the term 
applied to a man of no substance or 
property. Hence an agent or a servant is 
sometimes called a man of straw. 

MANSERVANT.—The tax on man- 
servants was abolished as from 1 January, 
1938; but this does not affect the duty 
chargeable for licences to kill game, 
taken out in respect of servants 
who are employed as gamekeepers. 
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MANSLAUGHTER.—The felonious 
killing of another without malice. It is 
distinguishable from murder by the 
absence of malice, express or implied. 
If, while doing any unlawful act not 
being a violent felony, a man kills 
another accidentally, he can be convicted 
of manslaughter. If the act is a violent 
felony he is guilty of murder, even though 
the killing be accidental. Again, if a 
man is doing a lawful act, but does it in 
a grossly negligent way, and death re- 
sults, he is guilty of manslaughter. 

The most familiar example of this 
class is the killing of persons by the 
negligent driving of vehicles. In such 
cases, though the act of driving is lawful, 
gross negligence in driving may amount 
to manslaughter if death result. 

There is a further class which is on 
the borderline of murder, and great 
difficulty is sometimes experienced by 
juries in deciding whether the facts 
Should lead to a verdict of murder or 
manslaughter. This class is sometimes 
described as “voluntary manslaughter,” 
and includes cases of death resulting 
from a fight arising from a sudden 
quarrel, and killing under provocation. 

Killing under provocation is also 
attended by subtle, though important, 
principles. Provocation cannot render 
homicide justifiable or excusable, but it 
may reduce it from murder to man- 
slaughter. To have this effect the provo- 
cation must be very great indeed; it 
must be sufficient to deprive a reasonable 
man of the power of controlling himself. 

In general, the provocation must be 
of a physical kind, that is to say, it must 
consist of violence to the person and not 
merely of words. Of course, words may 
increase the provocation afforded by the 
violence, but by themselves words prob- 
ably cannot amount to sufficient provo- 
cation. As to “the unwritten law,” this 
is neither more nor less than the applica- 
tion of the principle of provocation. 
Where a man finds his wife in adultery 
with another man, a jury may find 
that the shock was so great that it 
deprived him of his self-control suffici- 
ently to reduce the immediate killing 
of the adulterer from murder to man- 
Slaughter. (See HomicipE; MURDER.) 
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MAN TRAPS.—It is a punishable 
offence to set on any land any man trap 
or other contrivance calculated to do 
serious injury to anyone caught in it. 
This provision constitutes a protection 
for trespassers, Parliament according the 
landowner no right to imperil the lives 
even of trespassers in order to protect 
his land. A householder is permitted to 
set contrivances of this kind inside a 
dwelling-house between sunset and sun- 
rise for protection against burglars. Such 
contrivances, however, must be released 
during the daytime. 

MARGARINE.—Margarine is any 
article of food, whether mixed with 
butter or not, which resembles butter 
and is not milk-blended butter. It is 
unlawful to sell, offer or expose for sale 
or have in possession for the purpose of 
sale any margarine the fat of which 
contains more than ten per cent. of 
fat derived from milk, or of which more 
than sixteen per cent. is water. Preserv- 
atives which are forbidden by regula- 
tions made by the Minister of Health 
must not be used in the manufacture 
of margarine. 

Every person dealing in margarine, 
whether he be a manufacturer or im- 
porter, consignor, consignee or com- 
mission agent, a wholesaler or retailer, 
must see ES it that every container con- 
taining margarine has marked upon the 
bottom and both sides of it and on the 
top, if closed, the word ‘‘Margarine” 
in block letters not less than three 
quarters of an inch square, the brand or 
mark being on the container and not 
on a label. 

When margarine is sold by retail, not 
in a package as just described, but in 
small quantities, then it must be delivered 
to the purchaser in a wrapper, upon 
which is printed in block letters at least 
half an inch long the word “‘Margarine.”’ 
Where a parcel of margarine is exposed 
for sale by retail there shall be attached 
to it so as to be clearly visible to the 
purchaser a label marked ‘‘Margarine’”’ 
in printed block letters not less than 
14 in. square. The same provisions 
apply to dealings with margarine-cheese, 
which is any substance prepared imitat- 
ing cheese and which contains fat not 
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derived from milk, provided that where 
margarine-cheese is sold or dealt in 
otherwise than by retail, it shall be 
sufficient compliance with those re- 
quirements if it is itself conspicuously 
marked with the words ‘‘Margarine- 
cheese.”’ Lastly, margarine shall not be 
described on a wrapper, container, 
label, advertisement or invoice by any 
name other than either ‘‘margarine” or 
a name combining the word “‘margarine”’ 
with an approved, fancy or other des- 
criptive name printed in type not larger 
than, and in the same colour, as the 
letters of the word ‘‘margarine.”’ 

No premises shall be used (a) as a 
factory of margarine, margarine-cheese, 
or milk-blended butter; (6) for carrying 
on the business of a wholesale dealer 
in those commodities; or (c) as a butter 
factory, i.e. a place at which by way of 
trade butter is blended, reworked or 
subjected to any other treatment but not 
so as to cease to be butter, unless they 
are registered by the Food and Drugs 
Authority for the purpose in question. 

Every occupier of a factory of mar- 
garine, margarine-cheese or milk-blended 
butter, and every wholesale dealer in 
any such substance shall keep a register 
showing the quantity and destination 
of each consignment of these substances 
sent out from the factory or place of 
business. (See Foon.) 

MARINE INSURANCE.—The term 
Marine Insurance is applied to insurance 
policies which are taken out to provide 
against risk of damage resulting from 
sea voyages, and the subjects of marine 
insurance are ships and their fittings, 
the cargoes of ships, profits, commis- 
sions, etc., earned by ship owners and 
charterers of ships, or by owners of the 
cargo or forwarding agents of cargo, 
and also the risk of pecuniary liability 
for negligent management of ships, in 
the same way as policies may be taken 
out against Third Party Risks in motor 
vehicle insurance. 

Anyone who has an insurable interest 
in a marine venture, i.e. a voyage by a 
ship, may insure that interest up to, 
but not exceeding, its full amount. The 
chief types of person who have such 
insurable interest are the shipowners 
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who have an insurable interest in their 
ship even though it is let to a charterer 
who is responsible for its full value, and 
charterers who have either contracted 
to pay for the ship if it is lost, or who 
have contracted to insure it. These 
persons have an insurable interest up to 
the full value of the ship, and also in 
respect of any profits of which they 
would be deprived by the loss of the 
ship. : ‘ 

An insurable interest in the freight is 
possessed by shipowners and charterers, 
but only if they put the ship up as a 
general ship or carry their own goods, 
and also to the extent of any dead 
freight which they are liable to pay 
under the charter-party (q.v.). 

In the actual goods carried upon a 
ship the owner has an insurable interest 
as have carriers, warehousemen and, in 
short, all persons who stand to lose by 
the loss of the goods, while all persons 
who would stand to make a profit by 
the carrying of the goods in the ship 
are entitled to insure that profit. 

Shipowners may also insure against 
the liability which they may incur to 
other ships from the negligent navigation 
of the ship. 

Lloyd’s Policies.—Although any per- 
son or insurance company may issue 
policies of Marine Insurance, most 
policies are issued by underwriters who 
are members of Lloyd’s and who issue 
a traditional form of policy couched in 
language which was framed a great 
many years ago, but which has been 
brought up to date, not by alteration 
in the actual words, but by the inter- 
pretations that have been put upon those 
words by the Court. Under a Lloyd’s 
policy, a whole series of underwriters 
join in issuing the policy, and each 
member of the group undertakes to be 
liable for a certain proportion of the 
insurance, so that the effect of a Lloyd’s 
policy is the same as if the insured 
person had taken out a very large 
number of insurance policies of small 
amounts with the individual under- 
writers. 

Policies of marine insurance may take 
a number of different forms according 
to the manner in which the risk is 
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insured against. All policies are either 
open policies or valued policies. 

Open Policy.—A policy of marine 
insurance is known as an open policy 
where the value of the ship, goods, or 
interest insured is not stated in the policy. 
These are like the ordinary policies of 
fire insurance, and the insurable value, 
and thus the amount recoverable, is the 
value of the ship, goods, etc., at the 
beginning of the voyage. 

Valued Policy.—In a valued policy the 
insured and the insurers agree as to the 
value which is to be set upon the subject 
matter of the insurance, and state that 
amount in the policy. Unless the value 
is a fraudulent over-valuation, in all 
subsequent proceedings arising out of 
the policy the full value of the subject 
matter of the insurance is assumed to be 
the value appearing in the policy. 

Voyage Policy.—A voyage policy is a 
policy which insures the subject matter 
for one particular voyage from one 
named port to another named port; if 
the ship deviates unnecessarily from the 
ordinary route between those two points, 
the insurance ceases to be effective. 

Time Policy.—A time policy covers 
the subject matter of the insurance for a 
definite time and ceases to be effective 
at the end of that time. No time policy 
may be made for more than 12 months. 

Mixed Policy.—Most policies of 
marine insurance are a mixture of time 
and voyage policy, being made for a 
definite voyage and for a certain number 
of days before the commencement and 
after the close of the voyage. 

Floating Policy.—It often happens that 
a shipowner or an owner of goods to be 
carried by ship wishes to insure them, 
but does not know at the time exactly 
the ship or the goods which will be the 
subject of the insurance. In such a case 
he may take out a floating policy which 
is a policy cast in general terms such as 
“on goods by ship or ships hereafter 
to be declared.” If he does this he must, 
as soon as he knows on what ship the 
goods are to be carried, declare the ship 
and goods which the insurance is to 
cover, and thereafter the policy is treated 
like an ordinary policy. 

Sums Insured.—In all these policies, 
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whether valued or unvalued, voyage, 
time, mixed or floating, the insured per- 
son and the underwriters settle a fixed 
sum which is the maximum for which 
each underwriter will be liable in the 
event of the subject matter of the insur- 
ance becoming a total loss. But this does 
not mean that in the event of there 
being a partial loss the underwriter will 
be liable for the full amount of the 
partial loss if it is less than the sum 
insured. 

The theory underlying marine insur- 
ance is that the whole of the subject 
matter of the insurance is fully covered, 
and if the insured person does not cover 
it by taking out a policy, he is assumed 
to be his own insurer to the extent of 
the value not covered by insurance. 
Thus, if a ship is valued at £20,000 and 
is insured with underwriters for £10,000 
only, the owner is treated as being his 
own insurer for the other £10,000 of the 
ship’s value, and accordingly if the 
partial loss to the ship amounts to 
£5,000 the underwriters are liable to 
pay him half that sum only, i.e. £2,500, 
while he himself is responsible for the 
other half of the loss. This is a very 
important distinction between marine 
insurance and fire insurance, where if the 
sum insured is £10,000 the insurer is 
liable for the whole of the loss up 
to that amount, though the value of the 
total property insured may be £20,000. 

Loss and Abandonment.—Once the 
policy has been issued, the insurer is 
liable to pay for any loss which has been 
caused by the risks insured against. The 
loss that occurs may be a total loss or a 
partial loss, it being a total loss when 
the subject matter of the insurance is 
either destroyed or so damaged as to be 
useless, e.g. where a ship and cargo are 
sunk, or where the whole of a cargo of 
sugar is entirely ruined by sea-water 
owing to rough weather. A partial loss 
arises where either part of the subject 
matter of the insurance is lost or des- 
troyed, or where either the whole or 
part is damaged but not destroyed. 

Abandonment.—It sometimes happens 
that the subject matter of the insurance, 
although not lost or destroyed, is so 
much damaged that it would cost more 
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to repair than it would be worth at the 
conclusion of the repairs. In such a case, 
the insured person is entitled to treat 
the loss as a partial loss and to retain 
the subject matter, or he can treat the 
loss as a total loss, in which case it is 
called a constructive total loss, and the 
insured person must give notice to the 
underwriters that he abandons the sub- 
ject matter to them, and if they accept 
the notice of abandonment, the subject 
matter of the insurance will belong to 
the underwriters who can deal with it as 
they like, e.g. salvage -it. The under- 
writers, however, if they accept the 
notice of abandonment, will be obliged 
to pay to an insured person the amount 
payable under the policy on a total loss. 

Salvage.—Under maritime law a per- 
son who saves life or property of another 
at sea is entitled to payment for the 
services which he renders, and may 
recover these payments from the persons 
liable, who may be either the owner of 
the property salvaged alone, or may be 
all the persons interested in a venture. 
In the first case the costs payable as 
salvage count as a particular average 
loss, and may be recovered from the 
underwriters by the insured person who 
is obliged to pay them. In the second 
case it counts as a general average loss, 
and is treated in the same way as any 
other loss made for the benefit of all 
the persons interested in the venture. 





(See Fire INSURANCE; INSURANCE; 
SHIPPING.) 
MARINE STORES DEALERS. 


Every dealer in marine stores must keep 
a book and enter in it the particulars of 
every article of marine stores that he 
purchases. Further, he is prohibited 
from purchasing any such article from 
any person under sixteen years of age, 
and he may not cut up cables exceeding 
five fathoms in length without permission 
of a Justice of the Peace. Dealers in these 
articles must also have their names 
together with the words, “Dealer in 
Marine Stores” painted in large letters 
above their premises. 
MARKET.—Strictlyspeaking,amarket 
is a right enjoyed by some person to 
sét up a place where buyers and sellers 
may come for the purpose of dealing in 


413 


MARKET GARDENS 


goods, but the term is also applied to 
the place itself, or to the concourse of 
buyers and sellers at that place. A market 
is very similar to a fair, but is distin- 
guished from it usually by its size, a 
market being smaller, and by the fre- 
quency with which it takes place, a 
market being held once or twice a week, 
whereas a fair takes place usually on 
only one or two occasions in a year. 

Rights of Owner of Market.—The 
owner is entitled to have the buyers and 
sellers assembling in a manner which, 
but for his right, might amount to a 
nuisance, e.g. by obstructing traffic in a 
street, and he has a corresponding right 
of action against any persons who 
interfere with the holding of the market. 
He is also bound to provide a place for 
the market to be held of a size sufficient 
to accommodate al] who wish to attend. 

Creation of Market.—The right to 
hold the market may be obtained by a 
grant from the Crown or by some local 
Act of Parliament authorizing the hold- 
ing of a market. In addition, every 
District Council, if -armed with the 
necessary consents, has got a right to 
provide a market place within its area, 
and may make bye-laws regulating the 
sale and general conduct of the market. 
In every market there must be provided 
proper scales and balances and weights 
and measures, and the clerk of the 
market or the toll collector must weigh 
goods if he is required to do so. The 
owner of the market is entitled to charge 
such tolls as are authorized by the grant 
under which he holds the market. (See 
MARKET Overt.) 

MARKET GARDENS.—Market 
gardens up to a large extent are covered 
by the Agricultural Holdings Acts, for 
which purpose they mean any holding 
wholly or mainly cultivated for the 
purpose of the trade or business of 
market gardening. The right of a tenant 
at the end of his tenancy to claim for 
compensation for improvements he has 
carried out includes the following: 

1. Planting standard or other fruit 
trees permanently set out; 

2. The planting of fruit bushes per- 
manently set out; 

3. The planting of strawberry plants: 
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4. The planting of asparagus, rhubarb 
and other vegetable crops which con- 
tinue productive for two or more years; | 

5. The erection or enlargement of 
buildings for the purpose of the trade 
or business of a market gardener. 

Where a tenant wishes to make any 
of the above improvements to his holding 
and the landlord refuses to agree to treat 
the holding as a market garden, the 
tenant may apply to the Agricultural 
Committee of the district, and, this 
Committee, after hearing the parties, 
may order that the tenant be entitled to 
compensation, and that the provisions 
as to compensation for improvements 
shall apply to that holding. Thus, if a 
tenant of a farm wishes to turn part of 
it into a market garden, he must obtain 
either the landlord’s consent. or a 
decision from the local Agricultural 
Committee. 

Where the tenant himself gives notice 
to quit and so ends the tenancy, he will 
not be entitled to compensation for 
improvements unless, not later than one 
month after the date on which he gave 
notice, he produces to the landlord an 
offer in writing by a substantial and 
otherwise suitable person (being an offer 
open for at least three months from the 
date on which it was produced) to accept 
a tenancy of the holding after the end 
of the existing tenancy, and to pay to 
the outgoing tenant all compensation 
payable by the landlord. It is only if the 
landlord fails to accept this offer within 
three months that the tenant has any 
right of compensation for improvements 
against him. If the landlord accepts the 
offer, the incoming tenant must pay to 
the landlord all sums payable to him by 
the outgoing tenant in respect of rent, 
or breach of contract, or otherwise in 
respect of the whole. The committee may 
attach conditions to their direction at 
the landlord’s request, and if it relates 
to part only of the holding, may make 
it a condition that the holding shall be 
divided into parts to be held at rents 
settled by the committee in the default 
of agreement by the landlord and tenant. 

The exact meaning of market garden 
is not very clear. An experimental bulb 
farm has been held not to be a market 
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garden, but land covered with green- 
houses for growing fruit and vegetables 
is. (See AGRICULTURAL HOLDINGS.) 
MARKET OVERT.—Goods are said 
to be sold in market overt when the sale 
takes place in any public market on a 
market day. In the City of London, 
market overt includes any sale in a shop 
in which goods are exposed for sale, 
provided that the goods actually sold are 
those which are usually sold in that shop. 
The importance of a sale in market 
overt is that any person who purchases 
the goods in this way in good faith, and 
without any knowledge that the person 
who sells them to him has no right to 
do so, gets a good title to the goods. 
Thus, if the’ goods have been stolen, a 
sale in market overt to an innocent 
purchaser would entitle the purchaser to 
retain the goods, although, had they 
been sold anywhere else, he could have 
been compelled to hand them back ,to 
the owner. Even in this case there is, 
however, an exception, for if the thief 
is prosecuted to conviction, the true 
owner may claim back his goods even 
though they had been sold in market 
overt. A special rule applies in the case 
of horses. If a stolen horse is sold in 
market overt within six months of the 
theft, the purchaser cannot withhold the 
horse from the true owner if the true 
Owner makes a claim within the six 
months before a justice of the peace, and 
within the next forty days proves by two 
witnesses his title to the horse, and its 
theft from him. 
MARRIAGE.—Marriage in English 
law has been defined as ‘‘a voluntary 
union for life of one man to one woman 
to the exclusion of all others.’’ Marriage 
is a change of status as distinct from a 
mere contract. This is one of the reasons 
why, unlike ordinary contracts, it cannot 
be dissolved by mutual consent, of the 
parties. The change of status involves 
the placing of the parties in a different 
position in law from that before the 
marriage. Thus a married woman is in a 
wholly different position from that of an 
unmarried woman or a widow. 
Breach of Promise.—Unlike marriage 
itself, the contract to marry is a mere 
contract and nothing more. It therefore 
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has all the characteristics of any other 
contract. Thus it may be dissolved by 
mutual consent, or if it is broken without 
justification by one of the parties, the 
injured party may sue for damages. 

If at the time ofthe engagement being 
made one of the parties is under 21 
years of age, he or she may end it without 
being liable. Of course, after attaining 
the age of 21, any new promise to marry, 
made with the same person, creates a 
valid contract which, if broken, can be 
sued upon. If one of the parties to an 
engagement is already married, the right 
of the other to damages for breach of 
promise will depend upon whether he or 
she knew that the other was married. If 
this fact was not known, then damages 
can be recovered, but if it was known, 
then they cannot. The reason for this 
last rule is that it is considered to be 
contrary to public policy to recognize a 
contract to marry made between persons 
one of whom is, to the knowledge of the 
other, already married. 

In actions of breach of promise the 
question of the time when the marriage 
should have taken place is frequently of 
importance. When, as is usually the case, 
no definite date is fixed for the marriage 
at the time of the making of the engage- 
ment, the law treats the engagement as 
one for marriage within a reasonable 
time. In such cases it is a question of 
fact for the jury to decide whether in all 
circumstances a reasonable time has 
elapsed; in other words, whether the 
offending party has delayed too long. 

The only remedy in law for a person 
who complains of breach of promise of 
marriage is an action for damages. Such 
an action can only be brought in the 
High Court of Justice. There is, of 
course, no power to force the unwilling 
party actually to marry the other. There 
is no reason in law why a man should 
not sue for damages against a woman. 

_ In order to obtain damages, a plaintiff 
must prove the making of the engage- 
ment by mutual consent, and either the 
breaking of it off by the defendant, or 
the failure of the defendant to marry 
the plaintiff within a reasonable time. 
The plaintiff’s evidence as to the making 
of the engagement must be corroborated 
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by some other material evidence. Fre- 
quently such corroboration is provided 
by letters of the defendant, but, of 
course, letters are not essential. 

The damages that can be recovered are 
decided by the jury. In coming to their 
decision as to damages proper the jury 
take into consideration the injured 
feelings of the plaintiff, the position in 
life of the parties, and the time during 
which the parties have been engaged. 

It does not follow, however, that in 
every case where a defendant is proved 
to have broken off an engagement he 
is liable to pay damages. For instance, 
it is a good defence for a defendant to 
shew that the plaintiff, unknown to him 
at the time of the making of the engage- 
ment, had been guilty of immorality. 
The defendant will also succeed if he 
shews that the plaintiff wilfully mis- 
represented to him any important matter 
respecting her life or family. Again, if 
during the engagement either party be- 
comes insane, the other is regarded by 
the law as justified in terminating the 
engagement. If the plaintiff, during the 
engagement, becomes seriously ill, or 
incapacitated, the defendant can termin- 
ate the engagement. Illness on the part of 
the defendant himself, however, will not 
justify him in doing so unless it is of 
such a degree as to render him incapable 
of performing marital duties. (See 
ENGAGEMENT RING.) 

Marriages of Persons under 21 years 
of age.—In the case of a marriage cele- 
brated after 9 May, 1929, both parties 
must be over 16. 

Where one or both of the parties of 
the proposed marriage is under 21 years 
of age, the consent of the parents or 
guardians of the minor is required before 
it may lawfully be solemnized. If, in 
spite of the refusal of consent, a marriage 
is in fact solemnized, it does not become 
invalid, though any person who made a 
false statement as to the age of the parties 
or as to the consent of the parents or 
guardians may be convicted of a criminal 
offence. In the event of one of the parties 
desiring to dispute the refusal of consent 
of his or her guardian, application may 
be made to a Court of Summary Juris- 
diction. Such a Court may, after hearing 
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both sides, endorse the refusal or make 
an order permitting the marriage. 

The Conditions of a Valid Marriage.— 
There must, of course, be full and free 
consent of both parties. Mental disability 
renders a marriage void if it is of such a 
kind as to render the party suffering 
from it incapable of understanding the 
nature of the ceremony and the results 
thereof. (See LUNATICSunder heading: Can 
a Lunatic Make a Contract or Marry?) 
Marriages between persons who are 
related within the prohibited degrees are 
void. A further requirement, of course, 
is that neither party is already married 
by a valid marriage then in existence. 

How Marriages are Celebrated.—A 
marriage which is to be celebrated 
according to the rites of the Church of 
England must, by law, be notified to 
the public by means of banns. These 
must be pronounced audibly on three 
Sundays preceding the marriage cere- 
mony at the morning service of the 
Parish Church in at least one of the | 
parishes in which the parties reside. 
Notice should be given to the incumbent 
of the parish, or to such clergyman as 
he may direct, in writing, of the desire 
for the banns to be published at least 
seven days before the date on which 
the first publication is to take place. 
The notice should set out the full names 
of the parties, their addresses and the 
period during which they have resided 
at such addresses. Care should be taken 
to avoid inaccuracies in these particulars, 
but the banns are not rendered invalid if, 
through inadvertence, there is a slight 
mistake in the description of the parties. 
It is important, however, to note that if 
both the parties intentionally give false 
particulars so that the banns published 
are in substance false, the subsequent 
marriage becomes void. Banns may be 
dispensed with if a bishop’s licence is 
obtained authorizing the solemnization 
of the marriage without banns. The 
marriage must be solemnized in one of 
the churches in which the banns were 
published, or if, by virtue of a bishop’s 
licence, they were not published, then 
in such church as was specified in the 
licence. 

A marriage may be solemnized in any 
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Nonconformist or Roman Catholicchapel 
which is on the register of the Registrar 
General, or in a registrar’s office provided 
a superintendent registrar has granted a 
certificate. To obtain a certificate, it is 
necessary to give to the superintendent 
registrar or registrars of the district or 
districts in which the parties reside, 
notice of the intended marriage. This 
notice must set out the particulars of 
the parties and the church at which the 
marriage is to take place. A copy of this 
notice has to be exhibited in the regis- 
trar’s office for twenty-one days before 
the wedding may take place. In proper 
cases, this period may be reduced by 
the grant of a licence by the registrar. 
The issue of: the certificate for the 
marriage of a person under twenty-one 
years of age can be stopped by his or her 
parent or guardian making the necessary 
entry in the proper book at the registrar’s 
office. Further, any person can object in 
writing to any marriage of which notice 
has been given by entering a caveat. 
This must set out the grounds on which 
objection is taken (e.g. prohibited 
degrees). A caveat delays the issue of a 
certificate until the superintendent regis- 
trar has decided upon the validity of 
the objection. If an objection is made 
on frivolous grounds, the objector 
is liable to an action for damages. 
Marriages, whether in church or else- 
where, must always be _ solemnized 
between 8 a.m. and 6 p.m., and in the 
presence of two or more witnesses. 
Where the marriage is according to the 
rites of the Church of England, the 
wedding service contained in the Prayer 
Book is the only lawful form. It is 
interesting to note, however, that slight 
variations in that service do not render 
a marriage invalid; for instance, the 
intentional omission by a bride of the 
words “to obey’? would not render the 
marriage invalid. In the case of marriages 
solemnized elsewhere, it is essential that 
at some part of the ceremony the follow- 
ing words (known as the contracting 
words) are used, namely, the bridegroom 
is required to say, “I call upon those 
persons here present to witness that I, 
A.B., do take thee, C.D., to be my lawful 
wedded wife,’ and in the case of the 


U.H.L.—O 


417 


MARRIAGE 


bride, “I, C.D., take thee, A.B., to be my 
lawful wedded husband.” 

Telarriages Solemnized Outside Eng- 
land.—A lawful marriage may be con- 
tracted on a British merchant ship on 
the High Seas. If possible, the ceremony 
should be performed by a clergyman of 
the denomination to which one or both 
of the parties belong, but even though 
not so performed it is regarded as valid 
if there is evidence that the parties 
intended it to be a lawful marriage. 
All such marriages must be entered on 
the official log of the ship. 

Marriages Abroad within the Common- 
wealth.—These vary according to the law 
of the country in which they take place, 
but are recognized in England if they 
are lawful where they are solemnized. 

Marriages Outside the Commonwealth. 
—English law regards as valid marriages 
by British subjects in foreign countries 
if they are lawful in the place in which 
they take place. There is, however, one 
exception. Polygamy is so opposed to 
the English conception of marriage that 
a polygamous marriage, though legal in 
the country where it takes place, is 
not recognized in English law. 

Invalid Marriages.—Where there is 
doubt as to the validity of a marriage, or 
where there has been some informality 
not going to the root of the marriage, 
power exists for a Secretary of State to 
make an order provisionally declaring 
the marriage to be lawful. These pro- 
visional orders, if unopposed, are sub- 
sequently confirmed by Parliament, and 
such a marriage then becomes as lawful 
as if made with all proper forms and 
ceremonies. No order of this kind can 
be made where invalidity arises from 
consanguinity, want of consent, or 
similar vital cause. 

How a Marriage may be Proved.— 
In England, registers of marriage are 
kept, and certified copies, known as 
marriage certificates, can be obtained 
on demand from the General Register 
Office. Where, for any reason, a marriage 
was not registered, proof can still be 
given as to its having taken place. In 
cases of deceased persons it is sometimes 
impossible to obtain proof that they 
were lawfully married. Evidence may 
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then be given that they lived together in 
such circumstances that they were re- 
garded as man and wife, and a Court 
is then entitled to presume a lawful 
marriage. Children of such marriages 
are presumed legitimate should the 
question of inheritance arise. Questions 
of doubt frequently arise in proving 
marriages solemnized abroad. The 
methods of proof vary according to the 
various countries, but in most cases a 
certificate from the person in charge of 
any marriage register abroad is enough. 
(See Divorce; MARRIED WOMEN’S CoN- 
TRACTS; MARRIED WOMEN’S PROPERTY 
Act; NULLITY OF MARRIAGE.) 

MARRIAGE (SCOTS LAW). — 
Marriage is founded on the consent of the 
parties, but it is not a contract which can 
be dissolved by consent; it is a status or 
institution, whose legal obligations are 
regulated by the law of the land. 

Impediments to Marriage.—If either 
party to a marriage is under 16 years of 
age, the marriage is void. Scots Law, 
however, does not require, as does 
English Law, that where.a minor under 
21 marries the consent of the minor’s 
guardian shall first be obtained. The 
consent of the parties must be a real 
consent; therefore a marriage is void if 
entered into in circumstances that pre- 
clude consent, e.g. where one of the 
parties is incapable of understanding the 
nature of the ceremony on account of 
intoxication or insanity, or has been 
compelled to go through it by force or 
fear. Again, the parties must not be 
within the prohibited degrees of blood 
relationship, such as father and daughter, 
brother and sister, uncle and niece, 
aunt and nephew. By Act of Parliament, 
however, marriage is now permitted 
between a .man and his deceased 
brother’s widow, or his deceased wife’s 
sister, or his deceased wife’s niece, or the 
widow of his deceased uncle, or his 
deceased wife’s aunt or his deceased 
nephew’s widow. Impotency on the part 
of one of the parties is not an impediment 
to marriage, but it is a ground on which 
the other party can ask the Court to 
declare the marriage null. 

Regular and Irregular Marriages.— 
Marriages are either regular or irregular. 
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These terms do not refer to the validity 
of the marriage, but simply to the mode 
in which the marriage is constituted. 
There are two forms of regular marriage: 
(a) Marriage celebrated by a minister of 
religion after due proclamation of banns 
in church or publication of notice by a 
Registrar. Such a marriage must be 
registered within three days. (6) Marriage 
before an authorized Registrar. This is 
an entirely new form of marriage in 
Scotland and was introduced by The 
Marriage (Scotland) Act, 1939. In this 
form of marriage the parties sign a 
declaration before the Registrar and the 
Registrar is himself bound to register 
the marriage. There must be prior 
proclamation of banns or publication of 
notice, but where the parties can show 
reasonable excuse for failure to obtain 
banns or notice, e.g. illness, the sheriff 
can issue a licence for the marriage to 
proceed nevertheless, such licence being 
valid for ten days from the date of its 
issue. 

With regard to irregular marriage, 
since the 1939 Act there is now only one 
form of that, namely Marriage by Habit 
and Repute. This occurs where the man 
and woman have cohabited over a period 
of time (the Court usually requires 
several years) and have held themselves 
out as husband and wife without in fact 
ever having gone through a marriage 
ceremony. Such a marriage can be estab- 
lished only by action of Declarator in the 
Court of Session, but once established it 
is as valid for all purposes as a regular 
marriage. 

The three forms of marriage described 
above are the only valid forms now 
existing in Scotland. Until 1939 there 
were two unusual forms of irregular 
marriage: one was where a man and 
woman had promised to marry each 
other and on the faith of that promise 
the woman subsequently permitted the 
man to have intercourse with her—then 
the act of intercourse itself constituted 
marriage; under the other form a mere 
mutual declaration by the man and the 
woman taking each other as husband and 
wife was sufficient to constitute marriage, 
and it was under this form that the 
so-called Gretna Green marriages took 
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place. But as has been indicated, both 
these forms are now invalid. (See 
Divorce (including NuLuity = and 
JuDICIAL SEPARATION) [Scots LAw)). 

MARRIAGE SETTLEMENT.— 
When a man and woman are about to 
marry, property is frequently settled on 
trustees either by the man or woman 
or by their relations, the interest of 
which is usually enjoyed by them during 
their lives and the capital of which they 
are usually given power to distribute 
among the children. 

MARRIED WOMEN’S CON- 
TRACTS.—Although married women 
may now contract in their own right 
just as if they were unmarried, most 
contracts made by married women are 
in law regarded as having been made 
on behalf of their husbands. Marriage 
in itself does not make a wife the agent 
of her husband, but married life causes 
her to undertake this role on countless 
occasions. Whether or not in any par- 
ticular case a wife is to be held to have 
pledged her own or her husband’s credit 
is ascertained by applying certain rules 
of law to the facts of each case. 

The law presumes that a wife is the 
agent of her husband when ordering 
goods which are necessaries. This pre- 
sumption only arises where they are 
living together, it being based on the 
probability of the wife being entrusted 
by the husband with the management of 
his home. The presumption can be shewn 
by a husband to be ill-founded. If he can 
prove that he had expressly forbidden 
his wife to order any goods on credit, he 
can avoid liability unless, of course, he 
has done anything to make the tradesman 
suppose that his wife was his agent. If, 
for instance, a man has paid without 
demur previous bills for goods ordered 
by his wife it would be idle for him to 
shew that he had, unknown to the trades- 
man, revoked her authority. On the other 
hand, once he has informed a tradesman 
that he will not be responsible for debts 
incurred by his wife, the tradesman can- 
not look to him for payment. 

It is always open to a husband to prove 
that he provided his wife with a sufficient 
allowance for the purchase of necessaries, 
or that she already had a sufficient supply. 
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In such circumstances there is no implied 
authority by the husband for the wife to 
exceed the allowance. 

When Luxuries may be ‘‘Necessaries.’’ 
—As there are many different standards 
of living, there are obviously as many 
standards of necessaries. The term 
“necessaries’”” does not mean “necessary 
to life’? but necessary to the particular 
standard of living adopted by the hus- 
band. It is for the husband to decide 
what standard of living he wishes to 
adopt, and this is not necessarily 
dependent on his income. A man may 
live in a style exceeding that normal in 
his circumstances, or on the other hand 
he may desire to accumulate the greater 
part of his income, and may live on but 
a fraction of it. In both cases the decision 
as to what are necessaries or not will be 
determined by his style of living. But 
whatever the standard, a wife has no 
implied authority to pledge her husband’s 
credit for articles of mere luxury, or for 
articles which are not necessary by reason 
of their exceeding the quantity normal in 
the circumstances. In every case it is a 
question of fact for the tribunal as to 
whether, in all the circumstances, the 
articles were necessaries or not. 

Where a husband and wife are not 
living together there is no presumption 
that the wife is the agent of her husband. 

Where, however, the husband has 
deserted his wife, or where the parties are 
living apart without any agreement by 
the husband to pay the wife maintenance, 
other considerations arise. Has the wife 
any means of support either in her own 
right or through her own efforts? If she 
has not, then in the absence of any 
adequate provision by her husband she 
becomes his ‘‘agent of necessity.’’ As 
such, she is regarded by the law as having 
his authority to act as his agent in pro- 
viding herself with necessaries suitable to 
his own standard of living. In such 
circumstances, this agency cannot be 
revoked by the husband so long as he 
fails adequately to make provision for 
his wife. Moreover, this agency extends 
to the provision of necessaries for the 
children if they are living with her. 

MARRIED WOMEN’S PROPERTY 
ACT.—It was not until the latter part 
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of the last century that married women 
first acquired the right to own property. 

In 1882 the Married Women’s Prop- 
erty Act became law. It provided that 
any woman married after that year 
should be entitled to own property just 
as if she were unmarried. As far as 
women married before that year are 
concerned, they become entitled to any 
property they acquired after that year. 
As a result of this Act and subsequent 
legislation, married women have gained 
all the advantages in this respect that 
unmarried women possess. 

A wife can sue her husband for the 
protection of her property just as if she 
were unmarried. There is a convenient 
method provided for disputes between 
husband and wife as to the ownership 
or possession of property by the Married 
Women’s Property Act of 1882. That 
Act provides that any such dispute may 
be dealt with in a summary way in the 
High Court or County Court; such 
cases are usually held in private. 

MARTIAL LAW.—Martial law has 
two meanings. In its older and more 
historical sense, it was applied to the law 
governing soldiers when on active service. 
In modern times, however, this meaning 
has been reserved for the expression 
“military law.” 

Martial law at the present time means 
the suspending of the ordinary law of 
the country, and the administration of 
justice by means of military force. When 
there is a state of rebellion, or where 
civil disturbances reach such a state that 
the ordinary law can no longer be 
enforced, the Crown may declare martial 
law. This is done by means of a proclama- 
tion announcing that martial law will be 
enforced. Such a proclamation, however, 
is of no validity unless the state of affairs 
in the countfy is such that the Civil Law 
Courts can no longer administer justice. 
Once martial law has been proclaimed, 
the only law that remains is that which 
the military commanders, on behalf of 
the Crown, allow. It has been very aptly 
said that martial law means government 
by the will of the military commander. 
The military commander may permit 
some of the Civil Courts to continue, or 
he may suspend them; he may set up 
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tribunals of his own, which may enforce 
any regulations which he cares to make. 
These Courts usually consist of a body of 
officers and are described as Military 
Courts. As a matter of convenience they 
usually follow the procedure of Courts 
Martial. But they are not Courts Martial 
—they are in fact not Legal Courts at all, 
and are not subject to the control of any 
of the Civil Courts sitting outside the 
area in which martial law is enforced. 
Martial Law in Force in the British 
Isles.—The most recent example of 
martial law in the British Isles was pro- 
vided in the Irish rebeilion in 1920-1921. 
The greater part of the south of Ireland 
was then, by reason of the disturbances 
there, placed under martial law. The 
military commander issued proclama- 
tions forbidding the possession of arms, 
imposing curfew regulations which re- 
quired people to be indoors by certain 
times in the evening, and dealing with 
innumerable other matters. Anyone who 
committed any offence against these 
regulations or who took part in the 
armed resistance to the forces of the 
Crown, was charged before Military 
Courts set up by the military commander. 
After martial law has been in force 
and order is restored, it is customary to 
pass through Parliament an Act of 
Indemnity. The purpose of this is to 
prevent persons aggrieved by the conduct 
of the military, during the martial law 
period, from prosecuting or suing officers 
and other persons for acts done while 
martial law was in force. , 
MARTINMAS (SCOTS LAW).—This 
is one of the two term days in Scotland 
on which rent is normally payable and 
tenancies begin or end. It falls on 11 
November. The other term day is 
Whitsunday. (See Term [Scots Law].) 
MASTER AND SERVANT.—The 
relationship of master and _ servant 
usually depends upon a written or oral 
contract between the parties. The agree- 
ment may, however, be implied, as where 
a person performs work which is usually 
done by a servant. There is then a pre- 
sumption that he is a servant until the 
contrary is shewn. 
Anybody who can contract may agree 
to be a servant, but the terms of the 
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agreement are restricted by law in many 
trades. (See FACTORY; SHOP; TRUCK.) 

An infant, or person under 21, is 
bound by his agreement to serve if it is 
for his benefit. Most agreements by which 
wages are given for work are held so 
to be. 

The Agreement, if for a year, or less, 
may be oral, though it is always wiser to 
have it in writing if possible. If the 
service is to last for more than a year 
from the date of the contract, the agree- 
ment must be evidenced by writing. 
Seamen’s contracts must be in writing. 

Stamp Duty must be paid by affixing 
a sixpenny stamp, except where the agree- 
ment is for the hire of a labourer, artificer, 
manufacturer or menial servant. Clerks’ 
agreements are not exempt. 

Covenants are often put in the agree- 
ment limiting the servants’ freedom to 
contract after leaving the employment. 
These may be invalid. (See RESTRAINT OF 
TRADE.) 

Length of Service.—In the absence of 
any express or implied agreement or 
custom to the contrary, a contract of 
service is presumed to last for a year. 
In practice, however, it is not difficult 
to shew from all the circumstances of the 
agreement that the service is in fact a 
monthly, weekly or even daily one. The 
payment of wages at short periods 
affords some indication of the intended 
length of the service, but it is not con- 
clusive. The length of notice necessary 
may also be taken into account. 

Death of either master or servant ends 
the employment. 

Dismissal of a servant without notice 
or wages in lieu of notice is justified where 
there is misbehaviour (see NOotIce). 
Conviction for crime does not justify 
summary dismissal unless the crime is 
connected with the employment. Notice, 
the length of which depends on the terms 
or type of service, must be given in other 
cases. 

Two actions are open to a servant 
against his master: he may sue for wages 
due or he may claim damages for a 
wrongful dismissal. 

A master need not give any reason for 
dismissal, and he may rely upon a reason 
which he discovers after dismissal and 
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which is different from the reason given, 
if it existed at the time of dismissal. 

The servant can end his employment 
summarily when he has reasonable fear 
for his life or health, where the master 
fails to perform his part of the contract 
or ill-treats the servant. If the servant 
leaves before the end of the agreed 
period of service, or without giving 
notice, it is a breach of contract giving 
the master the right to damages. 

Failure to Employ.—Where a person 
engages a servant for a future date and 
then, before the date arrives, intimates 
that the services will not be required, 
this is a breach of contract for which the 
servant may bring an action for damages 
at once. There is no necessity for the 
servant to wait for the date to arrive, 
though he may do so if he wishes. The 
law gives the master similar rights where 
the servant says he will not perform the 
services when the day arrives. 

Insurance.—See NATIONAL INSURANCE. 

The Servant’s Duty to the Master.—A 
servant must obey all his master’s lawful 
orders and serve personally, honestly 
and faithfully. He must be careful when 
performing his duties and look after his 
master’s property when necessary. After 
leaving employment a servant must not 
make use of information gained surrep- 
titiously while in that employment. He 
cannot during that employment solicit 
his master’s customers to become his 
own customers after his employment 
has terminated, or obtain a list of those 
customers surreptitiously in order to 
solicit business when he subsequently 
sets up on his own account. But once 
his employment is over he may solicit 
customers, and set up in business next 
door so long as there is no restrictive 
covenant to prevent him. 

The Master’s Duty to the Servant.— 
Apart from express agreements or duties 
imposed by statutes, a master, as such, 
does not have to take any special pre- 
cautions to emsure the safety of his 
servant. An employer, however, is liable 
for personal negligence or wilful act, and 
it may well be that if he has dangerous 
or defective machinery unknown to the 
servant, he will be liable to the servant 
who is thereby injured. The master must 
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take reasonable precautions against 
accidents. 

The only duty put upon the master by 
law is to repay his servant for any out- 
lays necessarily made by him in the 
course of his duty. He is not obliged to 
give a servant a character. (See CHARAC- 
TER OF SERVANTS.) 

The Master’s Rights against the 
Servant.—What then may a master 
safely do with an unsatisfactory servant? 
To summarize the position: he may 
dismiss without notice if the circum- 
stances permit it, or he may give the 
servant notice or wages and possibly 
board-wages in lieu of notice when the 
service is terminable by notice. If the 
servant leaves wrongfully the master has 
an action for damages for any loss he 
may suffer, and he may obtain an in- 
junction if at any time the servant should 
seek to break a restrictive covenant. No 
master has a right to administer corporal 
punishment to a servant. 

Crimes by Servants.—Embezzlement 
by a servant of property given him for 
his master is perhaps the commonest 
form of crime by servants. It is asummary 
offence for a servant to steal, sell or pawn 
tools or materials given him for his work. 

A master is responsible for his servant’s 
crime if he ordered or allowed it, but an 
authority to commit crimes cannot, 
except perhaps in the case of nuisance, 
be implied against the master. 

Servant’s Liability to Strangers.— 
Contracts: In making a contract for his 
master the servant is an agent, and his 
personal liability upon the contract 
depends upon the law of agency. (See 
PRINCIPAL AND AGENT.) 

Torts.—That a servant is personally 
liable for any wrong done by him is 
based on the rule that the person com- 
mitting a toft is always responsible for 
the damage. If the servant is sued, it is 
no defence that the master is also liable, 
or that he authorized or ordered the act, 
or that it was done in the course of em- 
ployment. A contract of service never 
affects the servant’s personal liability to 
the injured party. True, a master is often 
sued alone, but this is simply because 
the servant has no money, and an addi- 
tional judgment against him would be 
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worthless. If the servant has any money, 
it is often wise to sue him as well, and in 
actions arising out of motor car accidents 
the driver is sometimes sued, although 
only the servant of the owner. This, 
however, depends upon the attitude of 
the owner’s insurance company and the 
terms of his policy. It is safer to sue the 
owner if you are reasonably sure the 
driver is his servant or agent. 

A servant may defend his master’s 
person or property provided he uses only 
such force as is necessary. He may assist 
his master in carrying on a civil action 
without being guilty of the crime of 
maintenance (q.v.) and he can rely on 
the defence of qualified privilege if sued 
on account of a defamatory statement 
made to his master in the course of duty. 

Master’s Liability to Strangers.—This 
generally depends upon whether or not 
the act is within the scope of the servant’s 
employment. 

Wrongs by Strangers to Masters and 
Servants.—Encouraging a Breach of 
Contract by the master or by the servant 
without reasonable justification is action- 
able at the suit of the other party injured 
thereby. There must be a contract and a 
breach of contract, so the master has no 
right of action where the servant is 
induced to leave after the contract period 
of service is ended, or where the servant 
is persuaded to give notice, provided, of 
course, there is no conspiracy or coercion, 
for these are distinct actionable wrongs. 
(See CONSPIRACY.) 

Justification probably means no more 
than the giving of advice by one who has 
a duty to do so. Thus, a father may 
persuade his daughter to break her 
engagement, a doctor may order his 
patient to stop work, and a lawyer may 
similarly advise his client. 

Inducing Persons not to Serve, or not 
to employ, is governed by the law of 
Conspiracy. 

Harbouring a Servant or employing or 
continuing to employ a servant with 
knowledge that there is a contract of 
service in existence is actionable, and the 
first master can recover from the second 
such damages as he has suffered, which 
in most cases will be nominal, for he can 
usually employ another servant. Where 
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the servant is difficult to replace, as in the 
theatrical profession, the damage may 
be substantial. 

“Blacklegging,’” or harbouring a 
master, does not appear to give the 
servant any right of action. 

Personal Injury to the Servant, which 
prevents him from discharging his duties, 
gives the master a right to be compen- 
sated by the wrongdoer, even when the 
servant has himself recovered damages 
or where the wrongdoer has been prose- 
cuted for assault or the like. Where the 
damage results from breach of contract 
the master has no remedy. If, for example, 
the servant is made ill by impure milk, 
he, the servant, has an action in contract 
against the seller, but in the absence of 
negligence the master has no right of 
action. 

Seduction of a female servant and her 
consequent confinement gives the master 
an action for damages, for he is deprived 
of her services. As a daughter is assumed 
to be the servant of her parents, this 
action is common. (See CHARACTER OF 
SERVANTS; DOMESTIC SERVANT; 
Notice; SERVANTS; WAGES; WRONGFUL 
DISMISSAL.) 

MASTER OF THE ROLLS.—The 
Master of the Rolls is now the effective 
head of the Court of Appeal, where he 
sits and presides. He occupies the third 
place in the order of legal seniority, 
coming next after the Lord Chancellor 
and the Lord Chief Justice, and before 
the President of the Probate, Divorce and 
Admiralty Division. 

The Master of the Rolls admits all 
persons who are qualified to become 
solicitors. He also appoints the Disci- 
plinary Committee of the Law Society 
whose duty it is to hear all applications 
to strike solicitors off the Rolls. (See 
SoLIcITorR.) 

MASTER OF THE SUPREME 
COURT.—A Master is an official of the 
Court who has control of all the pre- 
liminary proceedings which are necessary 
in an action before it can be brought to 
trial. Masters sit in rooms called 
“chambers.” Their rooms in the King’s 
Bench Division open on to an open hall 
colloquially known as the “Bear 
Garden.’’ Members of the public not 
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concerned in the case are not allowed to 
be present when cases are being heard. 
Masters in the King’s Bench Division 
are usually barristers but they cannot 
practise once they have taken this office. 

In the Chancery Division the Master 
occupies a somewhat different position. 
Each Judge has a Master attached to him, 
and the Master confines himself to the 
business which comes before that parti- 
cular Judge. When it is desired to appeal 
from his decision to that of the Judge, 
the Master will adjourn the matter to the 
Judge. In the King’s Bench Division the 
Masters are not attached to particular 
Judges, but any appeal from their 
decisions lies to the Judge in Chambers 
who is selected from among the Judges, 
each taking turn to sit in this capacity. 

MATERNITY BENEFIT. — See 
NATIONAL INSURANCE. 

MATERNITY HOME.—See Nurs- 
ING HoME. 

MATS.—It is an offence, punishable 
with a fine of 40/-, in any street or public 
place in a town to shake any mat or 
carpet. This, however, does not apply 
to doormats if shaken before 8 a.m. 

MAYHEM.—An obsolete legal term 
covering any injury to a man’s body 
which might render him less able ta 
defend himself. The expression is nc 
longer of practical importance, as such 
injuries are included in the modern law 
governing wounding. (See WOUNDING.) 

MAYOR.—The Mayor is the chief 
officer of a borough. As such he presides 
in the local Police Court. 

MEANING OF DOCUMENTS.— 
When the meaning of a document is in 
question, the duty of deciding its meaning 
falls upon the Judge and not upon the 
jury, except in the case of libel, where, 
as the result of an Act of Parliament 
passed specially for the purpose, the jury 
is to decide what the words mean, as well 
as whether they are defamatory. 

In documents of all kinds, the ordinary 
and grammatical meaning of words will 
be adopted, unless such an interpretation 
would lead to an obvious absurdity or 
inconsistency. Ordinary words are to be 
interpreted according to their ordinary 
meaning, and technical words according 
to their technical meaning. An ordinary 
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word may, however, have been used 
with some unusual meaning, and it will 
be interpreted according to the unusual 
meaning if it can be shewn that that 
meaning was intended; e.g. in one case, 
A agreed to sell rabbits to B at so much 
“per thousand;” a dispute having arisen, 
B proved that a “thousand” in that part 
of the country and in connection with 
rabbits was always understood to mean 
1,200 (a sort of ‘“‘baker’s thousand’); 
the Court adopted that interpretation. 

Concurrently with the rule that docu- 
ments must be construed according to 
their natural meaning unless custom 
varies that meaning, there is another 
rule which requires that a particular 
phrase or sentence must be construed in 
the light of the intention of the whole 
document. This really means that, if 
there is any ambiguity, the main inten- 
tion of a document may be looked at to 
clear it up. Clerical errors and obvious 
omissions or mistakes will be rectified. 
When a document is on a printed form, 
partly in printing and partly in writing, 
the written part will usually prevail over 
the printed part in case of inconsistency; 
but if a construction can be found which 
will reconcile two apparently contra- 
dictory statements in such a document, 
it will be adopted, e.g. when a bill of 
lading contained in writing the exact 
weight, and in printing, the words 
“weight unknown,” the Court adopted 
the suggestion that the words ‘‘weight 
unknown” meant ‘“‘I have filled in what 
{ think the weight is, but I will not be 
bound by my estimate;”’ it was therefore 
decided that there was no inconsistency. 

When an ambiguity cannot be cleared 
up by the foregoing rules, the Court will 
adopt the meaning least favourable to 
the person who wrote the document, for 
his carelessness has caused the trouble. 

There is another rule of construction 
known as the ejusdem generis (“‘of the 
same kind’’) by which, if general words 
are used in the same context as special 
terms, the general words will be limited 
in their meaning, e.g. if a man assigns 
all his “‘tables, chairs, carpets, cabinets, 
pictures, china, cutlery and _ other 
property,” the words ‘‘other property’ 
will include only things of the same kind 
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as the foregoing list (i.e. furniture); it 
will not include every kind of property 
he possesses, such as stocks and shares, 
or leases, or copyrights, or book-debts. 
(See ConTRAcT; LEASE; WILL.) 

MEDALS.—It is an offence for any 
unauthorized person to wear any military 
decoration, medal or ribbon, or falsely 
to represent that he is entitled to wear 
them. Similarly it is an offence for any 
person without lawful excuse to supply 
any unauthorized person with any such 
articles. The offence is committed even 
though the article is only an imitation 
of the official article. 

MEDICAL BENEFIT. — See 
TIONAL INSURANCE. 

MEDICAL JURISPRUDENCE. — 
The law makes very full use-of medical 
and kindred sciences in determining 
questions tried in the Courts. In the detec- 
tion of crime, the doctor is frequently an 
all-important person. What time elapsed 
between the death of the deceased and 
the discovery of the body? What is the 
nature of the poison of which he died, 
and what symptoms would it produce 
when effecting its deadly work? With 
what kind of implement was this bruise 
produced? How far from the deceased 
was the pistol when it fired the fatal shot? 
These are but a very few of the questions 
on which the doctor comes to the help of 
Judge and jury in the work of the Courts. 
But his work is not confined to the 
detection of crime. His assistance is 
sought also whenever the mental condi- 
tion of any person is at issue. Was the 
testator sufficiently sane to make a valid 
will? Is this person so mentally deficient 
that he. can no longer be suffered to 
remain at large? On many such topics 
the mental specialist is a witness. 

MEETINGS.—In | general, persons 
may assemble together for any lawful 
purpose. But persons desiring to meet 
together have not thereby any right to 
interfere with other people’s interests or 
convenience. They must not, for instance, 
meet on private land without the consent 
of the owner. Nor may they meet on land 
to which the public have access unless the 
public have a right to hold meetings 
thereon. For instance, the public have a 
right to pass along a highway, but that 
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does not mean that they may assemble 
in a stationary body to the obstruction or 
inconvenience of other users of it. 

The object of a meeting may render it 
unlawful even though it is held on 
private land. Thus, any gathering of 
three or more persons for the purpose of 
committing a violent crime or with the 
intention of carrying out any common 
purpose, even though a lawful one, in 
such a way as to give normal persons in 
the locality reasonable ground to suspect 
that the public peace will be broken 
becomes an unlawful assembly. Such an 
assembly may be dispersed, and persons 
taking part in it may be punished. 

A seditious meeting is unlawful. Such 
a meeting is one held for the purpose of 
incitement to violence in political matters 
or for the creation of disaffection. Again, 
meetings for the purpose of unlawful 
drilling may be dispersed and all persons 
taking part arrested and tried on indict- 
ment. (See DRILLING, ILLEGAL; SEDITION.) 

MEETINGS, COMPANY. — While 
the immediate control of the affairs ofa 
company is in the hands of its directors, 
it is necessary that the shareholders 
should meet from time to time and 
receive reports from the directors. 

The first and perhaps most important 
meeting of shareholders is known as the 
statutory meeting. This takes place as 
soon as a company is formed, and must 
be held not less than 1 month and not 
more than 3 months from the date at 
which it was entitled to commence its 
business (see ComPaANIgSs). This is the 
first occasion on which the shareholders 
who have subscribed money to the com- 
pany have had an opportunity of meeting, 
and it is very important to them to know 
what has been done with their money 
and how the company has progressed in 
the short time since its formation. Four- 
teen days before the meeting, the 
directors must forward to every member 
of the company the statutory report, 
which must state the matters specified in 
s. 130 of the Companies Act, 1948. A 
private company, since it does not issue 
shares to the public, is not required to 
hold the statutory meeting. 

In every calendar year the company 
must hold an Annual General Meeting, 
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which must be held not more than 15 
months after the previous Annual 
General meeting. If any business of the 
company requires to be considered be- 
tween two Annual General meetings, an 
extraordinary meeting may be called for 
that purpose. At any time persons who 
hold not less than one tenth of such of 
the paid-up capital as carries the right of 
voting at General Meetings of the 
company may require the directors 
to call an extraordinary meeting to 
consider any matter which they think of 
importance. If the directors do not call 
the meeting within 21 days, any requisi- 
tionists holding more than half of the 
total voting rights may call and hold the 
meeting themselves before the lapse of 
three months. 

The voting at meetings is governed by 
the Articles of Association (q.v.) of the 
company, and very often some classes of 
shareholders are not entitled to vote. If 
there is no such provision, every member 
will, of course, be entitled to a vote. The 
quorum—i.e. smallest number of share- 
holders who must be present—is also 
usually fixed by the articles, but if no 
provision is made, the quorum will be 
two members in the case of a private 
company, and three in the case of a 
public company. The chairman of the 
meeting will either be appointed by the 
articles or elected by the meeting. 

Unless the articles otherwise provide, 
if a company originally has a share 
capital every member has one vote for 
each share of £10 of stock, and in every 
other case every member has one vote. 
The chairman states whether or not 
the resolution has been carried. A poll 
may then be demanded, the number of 
persons who can compel a poll being 
fixed by the Articles of Association of 
the company. But a demand for a poll 
may always be made by not less than five 
members having the right to vote, or by 
a member or members representing not 
less than one tenth of the total voting 
rights of all the members having the 
right to vote at the meeting. 

When a poll has been demanded, the 
chairman usually fixes the time and place 
where it is to be held. On the taking of 
the vote, each person signs a paper for or 
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against the resolution. Votes may also 
be given at a meeting or on a poll by 
persons who are not present, by means 
of proxies. A proxy must be in writing 
and must authorize some person who is 
present to vote for the absent shareholder 
at a meeting. A proxy for one meeting 
only requires a penny stamp; for a series 
of meetings, a 10/- stamp. Proxy papers 
should be deposited at the company’s 
office before the meeting. 

A company is bound to keep minutes 
of its meetings in proper minute books, 
and these books may be inspected at the 
registered office by any member without 
charge. (See COMPANIES; RESOLUTIONS.) 

MEMBERS OF PARLIAMENT.— 
As a result of redistribution of seats 
under the Representation of the People 
Act, 1948, it was decided that there 
should be 625 Members of Parliament. 
They are elected to represent constituen- 
cies by almost universal adult suffrage 
(see VotTING). They remain members 
until Parliament is dissolved (see Dis- 
SOLUTION OF PARLIAMENT), or they apply 
for the Chiltern Hundreds because they 
wish to resign (see CHILTERN HUNDREDS), 
or they become ineligible, falling within 
any of these classes. 

Any man, or since 1919 any woman, 
can become a member of the House of 
Commons with the following exceptions: 

(i) Aliens. 

(ii) Minors. 

(iii) Peers. 

(iv) Lunatics. 

(v) Clergymen of the English or 
Scotch Established Churches, or 
of the Roman Catholic Church. 

(vi) Judges, Magistrates and other legal 
officers. 

(vii) Governors and other Government 
officials. 

(viii) Undischarged bankrupts. 

(ix) Persons convicted of treason. 

(x) Persons convicted of a felony, until 
they have served their sentence 
or been pardoned. 

(xi) Persons guilty of corrupt practices 
at an election within the pre- 
vious five years. A candidate 
reported on an election petition 
to have been personally con- 
cerned in any corrupt practice 
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cannot be elected for that con- 
stituency for ten years. 

Anyone falling within any of these 
classes is barred absolutely from taking 
his seat, or if he is already a member the 
seat is declared vacant. 

MEMORANDUM OF ASSOCIA- 
TION.—This is the most important 
document relating to a company, and it 
has to be filed with the Registrar of 
Companies at the time of the formation 
of the company. The memorandum has 
five clauses: : 

1. The name of the company (q.v.); 

2. The country in which the regis- 
tered office is situated—i.e. 
England or Scotland; 

3. The objects of the company; (see 
ComPANIES; ULTRA ViRES.) 

4. A statement that the liability of the 
shareholders is limited; (see 
COMPANIES.) 

5. The amount of the capital (q.v.) of 
the company, i.e. the total sum 
of money which it has power to 
raise in shares. 

At the end of the document is set out 
what is called the subscription clause. 
In this the various persons who are 
forming the company sign their names 
and set out against them the number of 
shares which each proposes to take. (See 
ARTICLES OF ASSOCIATION; CAPITAL; 
ComPANIES; ULTRA VIRES; WINDING Up.) 

MENACES.—Any person who com- 
mits the crime of obtaining, or attempting 
to obtain money by menaces commits 
a crime known in common language as 
blackmail. Anyone who sends a letter 
demanding money or property with 
menaces, or, with intent to extort money 
or property threatens to accuse some 
person of certain crimes, may on conyic- 
tion be sentenced to imprisonment for 
life. Again, anyone who with menaces or 
by force demands any property with 
intent to steal it may be sentenced to five 
years’ imprisonment. Threatening to 
publish libels is a misdemeanour which 
may be punished by imprisonment for 
a period not exceeding two years. 

MENS REA.—This is a Latin ex- 
pression meaning a criminal intention. 
Most crimes involve such an intention. 
For instance, if A takes B’s property 
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thinking, though wrongly, that he is 
entitled to it, he does not commit the 
crime of stealing; this is so because he 
had no criminal intention, or in legal 
phraseology there was no mens rea. 
MENTAL DEFECTIVES.—A mental 
defective is a person whose mental 
incapacity originated at birth, as distinct 
from a lunatic, or person who was born 
mentally normal but has become insane 
through growth of an_ hallucination 
or delusion or mental disease or decay. 
Special treatment is provided for such 
persons by the Mental Deficiency Act, 
1913, which divides them into four 
classes—idiots, imbeciles, feeble-minded 
persons and moral imbeciles. (See these 
headings, also LUNATICS.) 
MERCHANDISE MARKS.—A series 
of Acts imposes penalties on any person 
who infringes a registered Trade Mark. 
Thus, any person who forges a trade 
mark or falsely applies it to goods, or 
applies to goods any mark so nearly 
resembling a trade mark as to be calcu- 
lated to deceive, or applies any false 
trade description to goods, is guilty of 
an offence unless he can prove that he 
had no intention of defrauding in doing 
what he did. In the same way any person 
who sells or has in his possession for sale 
or for any purpose of trade any goods to 
which any forged trade mark or false 
trade description is applied, or to which 
any trade mark or mark so nearly 
resembling a trade mark is falsely ap- 
plied, is also guilty of an offence unless he 
can prove, (1) that he had taken all 
reasonable precautions and had no 
reason to suspect the genuineness of the 
mark or description, (2) that he gave all 
information in his power with respect to 
the persons from whom he obtained the 
goods, and (3) that he has acted inno- 
cently. The punishment for the offence 
varies from a fine not exceeding £50 to 
imprisonment up to two years. The arti- 
cle in relation to which the offence has 
been committed is forfeit to the Crown. 
Watches.—Where a watch-case has 
on it any words or marks which are 
generally understood to amount to a 
description of the country in which the 
watch has been made, and the watch 
itself has no marks describing the 
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country, the marks on the watch-case 
are taken to be a description of the 
country within which the watch was 
made, and if the watch was not in fact 
made in that country, an offence will 
have been committed. This is to prevent 
persons stamping watch-cases with an 
English mark to lead purchasers to 
think that the whole watch, and not 
merely the case, was made in England. 

Imported Goods.—By an Act passed 
in 1926 it is made illegal to sell or 
expose for sale any imported goods 
bearing a name or trade mark of any 
manufacturer or trader in the United 
Kingdom, unless there is also added an 
indication of the country from which 
the goods have been imported. The 
Board of Trade have power to exempt 
from this provision goods of any class 
if there are special circumstances which 
make it difficult to comply with the 
provision, and if public interests in the 
country would not be materially affected 
by exempting these goods. 

MESNE PROFITS.—When a tenant 
stays on in premises after the tenancy 
has been brought to an end, and against 
the wishes of the landlord, he may be 
sued for damages. The amount of the 
damages will be that of the rent which, if 
he had been a tenant, he would have paid 
for the period during which he has 
remained in the premises since the lease 
came to an end, but this sum is always 
known as ‘“‘mesne profits’ and not as 
rent, for rent is only payable by a 
tenant to a landlord, and thus cannot 
be claimed or paid after the tenancy— 
and therefore the relationship of land- 
lord and tenant—has ceased to exist. 
(See LANDLORD AND TENANT.) 

MESSUAGE.—This word is normally 
used to denote a dwelling house in all 
deeds transferring the property in land, 
and will include not only the house itself 
but also any gardens or outbuildings 
attached to it. 

METHYLATED SPIRIT.—Methyl- 
ated spirits must not be sold between 
10 p.m. on Saturday and 8 a.m. on the 
following Monday. Makers of methyl- 
ated spirits, other than licensed distillers, 
must, subject to a penalty of £50, take 
out an excise licence to do so (10 guineas). 
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The ovject of methylation is to make 
the spirits undrinkable, and regulations 
to enforce sufficient methylation are 
numerous and strict, e.g. a surveyor and 
an excise officer must be present. 

A retailer of methylated spirits must 
also, under penalty of £50, take out a 
licence (ten shillings). No person licensed 
to distil or to retail beers, spirits or 
wines may take out either of the licences. 
No retailer may have more than 200 
gallons on his premises at once, nor 
sell more than four gallons at a time. 

MICHAELMAS.—This is one of the 
four Quarter Days in England and Wales 
and falls on 29 September. 

MIDSUMMER.—This is one of the 
four Quarter Days in England and Wales 
and falls on 24 June. 

MIDWIVES.—No person is entitled 
to act as a midwife or to attend a woman 
in childbirth unless he or she has passed 
an examination and obtained a certificate 
in midwifery from the Central Midwives 
Board which is the controlling authority. 
There are certain exceptions to this, 
(1) in cases of emergency, when no 
certified midwife can bé obtained, (2) 
when the attendance is given under the 
supervision of a_ registered medical 
practitioner, (3) when the attendance 
is given as part of a course of training 
either for medical practitioners or for 
midwives. The penalty for contravening 
these provisions is £10. 

The Midwives Act, 1936, makes 
provision for a domiciliary service of 
midwives. 8.6 of that Act, which may be 
applied by the Minister of Health to 
certain areas, contains an additional 
prohibition of unqualified persons acting 
as maternity nurses for gain. Now, by 
s.23 of the National Health Service Act, 
the local health authority under the Act 
is the local supervising authority under 
the Midwives Acts, 1902-36. This body 
has the right to investigate any com- 
plaints made against certified midwives, 
to suspend the right to practise of any 
midwife of whose conduct complaint is 
made, or to order the erasure of the name 
of a midwife from the roll. 

The legal rights of midwives to re- 
cover their fees and of patients to 
recover damages for negligence against 
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midwives are similar to, and governed 
by, the same principles as apply to 
doctors and dentists. (See Dentist; 
Docror.) 

MILITARY LAW.—Military law is 
that part of the law of England govern- 
ing the discipline and disciplinary 
machinery of the Army. The Royal 
Navy is governed by Naval law, and the 
Royal Air Force by Air Force law. 

Law in the Army.—To-day military 
law is mainly contained in the Army 
Act. This is not a permanent part of 
the law but is brought into effect every 
year by the Army and Air Force (Annual) 
Act. It renders punishable the various 
offences against discipline, such as 
mutiny and desertion, and lays down 
the punishments that may be inflicted 
for them. It provides for the trial of 
such offences by Courts Martial or, in 
some minor matters, by summary dis- 
posal by commanding officers. It also 
deals with enlistment, billeting and other 
matters pertaining to the Army. In 
addition to the Army Act there is a 
collection of Rules of Procedure made 
under its authority whereby the method 
of working by military tribunals is 
provided for. The King’s Regulations 
also contain rules as to the discipline 
of the Army. There are also various 
Acts dealing with the reserve and aux- 
iliary forces, such as the Reserve Forces 
Act, 1882, and the Territorial and 
Reserve Forces Act, 1907. 

The tribunals at present exercising 
jurisdiction under military law are of 
two kinds. In the first place there is 
the commanding officer of a unit. He 
has authority to dispose of most minor 
charges against soldiers under his com- 
mand. He may not, however, award 
more than twenty-eight days’ detention. 
A soldier may elect to be tried by 
Court Martial whenever the punishment 
awarded will deprive him of pay. 

MILK.—Milk, being an article of food 
for human consumption, is protected 
from adulteration or dilution by the 
provisions of the Food and Drugs Acts. 

To put water in milk is to alter the 
nature and substance of it and make it 
something different from that which is 
demanded by the purchaser. If any 
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person (a) adds any water or colouring 
matter or any dried or condensed milk or 
liquid reconstituted therefrom, to milk 
intended for human consumption ; or 
(6) adds any separated milk or mixture of 
cream and separated milk to unseparated 
milk intended for such sale; or sells, 
offers, or exposes for sale or has in his 
possession for the purpose of sale for 
human consumption any milk to which 
any addition has been made in contra- 
vention of these provisions he commits 
an offence. Further, no person may sell, 
offer or expose for sale under the designa- 
tion of milk any liquid in the making of 
which any separated milk or any dried or 
condensed milk has been used. Further, a 
person must not sell or offer or expose 
for sale for human consumption, or use 
in the manufacture of products for sale 
for human consumption, the milk of any 
cow which, to his knowledge, has given 
tuberculous milk, or is suffering from 
emaciation due to tuberculosis or from 
tuberculosis of the udder or certain other 
specified diseases. The punishment for 
this last offence is £20 for a first offence 
and for a subsequent one £100 or 
imprisonment for 3 months or both. 

The standard of purity for milk fixed 
by the Ministry of Agriculture and 
Fisheries is that milk sold for human con- 
sumption must contain at least three per 
cent. of milk fat and at least eight point 
five per cent. of milk solids other than 
milk fat. For skimmed and separated 
milk the standard is at least eight point 
seven per cent. of milk solids. If milk, 
when analysed, is below these standards, 
then it is presumed not to be genuine 
milk, i.e. that it has been watered or 
mixed, and it is upon the person selling it 
to shew that it is genuine milk straight 
from the cow. If milk is found to be 
deficient in milk fat, but it is proved that 
it is genuine milk, then the supplier can- 
not be convicted of selling impure milk, 
even though he has fed his cows by a 
method which he knew would be likely 
to produce milk deficient in fat. 

Cream and Artificial Cream.—Cream 
means that part of milk rich in fat which 
has been separated by stirrings or other- 
wise. 

Artificial cream means an article of 
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food which, though not cream, resembles 
cream and contains no ingredient which 
is not derived from milk except water or 
any substance which may lawfully be 
contained in an article sold as cream, 
being some substance not injurious to 
health which in the case of cream may be 
required for its production or preparation 
as an article of commerce in a state fit for 
carriage or consumption and which has 
not been added fraudulently to increase 
bulk, weight, or measure or conceal 
inferior quality. Premises where artificial 
cream is manufactured or sold are to be 
registered. 

No person is to sell or offer or expose 
for sale for human consumption under a 
description or designation including the 
word “‘cream’’ any substance purporting 
to be cream or artificial cream, unless 
the substance is cream; or where the 
substance is artificial cream, the word 
“cream” is immediately preceded by the 
word “‘artificial’? and no person shall use 
any vessel for conveying artificial cream 
intended for sale for human consumption 
or for containing artificial cream at any 
time when it is exposed for such sale, 
unless the words “‘artificial cream’ are 
printed in large and legible letters of 
uniform size and conspicuously visible 
colour on the vessel itself, or on a label] 
securely attached thereto. 

MINES AND MINERALS.—A mine 
means an underground excavation made 
for the purpose of getting minerals. 
“Minerals”? means any substance that is 
part of the natural formation of the earth 
with the exception of the natural soil or 
rock of the country. A quarry is distin- 
guished from a mine by being a working 
open to the surface. 

Who owns Mines.—By the theory of 
English law the person who owns the 
surface of the land is also entitled to all 
that may be in the land underneath the 
surface, except mines of gold or silver, 
which are royal mines and belong to the 
Crown, and except coal mines, all of 
which were transferred to the National 
Coal Board by the Coal Industry 
Nationalisation Act, 1946. 

Any person who owns land in fee 
simple, that is, an absolute owner, may 
work a mine at his pleasure, but in most 
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cases he will lease the mine to some 
person who will work it and pay to hima 
rent or royalty. Where such a lease is 
made, it will not entitle the lessee to do 
anything which will cause the surface of 
the land to subside unless express power 
is given to him. The lessee usually agrees 
to pay to the owner of the land both a 
fixed annual rent and a royalty on the 
amount of the minerals he obtains from 
the mines. The rent must be paid even 
though the mine is not worked, but it is 
frequently provided also that the lessee 
must work the mine during the lease, and 
if there is such a clause he is bound to, 
even though the working should be 
possible only at a loss. 

Regulations.—A great many of the 
regulations applicable to coal mines 
apply also to other mines. A return must 
be made each year as to the amount of 
mineral worked and the number of 
persons employed. Notice of accidents 
must also be given. 

MINIMUM SUBSCRIPTION.— 
When a company makes an issue of its 
shares to the public, i.e. invites members 
of the public to become shareholders, 
it may be that the public do not respond, 
and therefore all the shares offered are 
not applied for, i.e. the issue is not fully 
subscribed. When this happens it does 
not necessarily follow that the company 
allot shares to any of the applicants. 
Whether or not it can do so will depend 
on whether or not the “minimum sub- 
scription’? has been applied for. The 
minimum subscription is the minimum 
amount of money which the company 
requires for certain preliminary purposes, 
and without which it will not be able 
to carry on its business successfully. 
When an issue is made to the public this 
sum must be calculated beforehand and 
stated on the prospectus (q.v.). It is: 

1. The minimum amount required to 
provide for or, if any part is to be 
defrayed in any other manner, the bal- 
ance to provide for: 

(a) the purchase price of any property 
purchased or to be purchased; 

(6) any preliminary expenses and any 
commission payable to any person 
in consideration of his agreeing to 
subscribe for, or of his procuring or 
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agreeing to procure subscriptions 
for, any shares in the company; 

(c) the repayment of any monies bor- 
rowed by the company in respect of 
the foregoing matters; and 

(d) working capital; and 

2. The amounts to be provided in 
respect of the matters aforesaid otherwise 
than out of the proceeds of the issue and 
the sources out of which those amounts 
are to be provided. 

This most important provision of the 
law has been rendered necessary by the 
temptation which there is to persons 
who have promoted a company not to 
abandon their project, even when there 
has not been a sufficient amount of 
money subscribed to give the company 
any reasonable chance of success. In the 
calculation of this minimum subscription 
allowance must be made for the prelim- 
inary expenses of the company and for 
the working capital, to avoid risk of the 
company failing through lack of money 
in its early stages. (See PROSPECTUS; 
UNDERWRITING COMMISSION.) 

MISADVENTURE.—A common ver- 
dict at inquests is ‘death through 
misadventure.” This simply means that 
the death was caused through an acci- 
dent, and not through the commission of 
some felony. If a man kills another 
through misadventure he cannot, of 
course, be convicted of murder or man- 
slaughter. (See Homicip—E; MANSLAUGH- 
TER; MURDER.) 

MISDEMEANOUR.—Any indictable 
crime other than treason and felony. 
Crimes are divided into treasons, felonies 
and misdemeanours, and in general the 
more serious crimes are felonies, the 
lesser misdemeanours. A prisoner charged 
with misdemeanour, if tried before a 
jury, may challenge not more than seven 
jurors without cause, and any juror or 
jurors for cause—i.e. he must give his 
reasons to the Court. (See CHALLENGE; 
FELONY.) 

MISDIRECTION.—When a Judge in > 
summing up to a jury makes an error 
in law, or wrongly instructs them as to 
the facts of the case, he is said to have 
misdirected the jury. Misdirection is a 
frequent cause of appeal, because, if a 
Judge has seriously misdirected a jury 
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on any point of law in a way which is 
prejudicial to the convicted person, the 
latter can appeal on that ground to the 
Court of Criminal Appeal, or therefrom, 
in some cases, to the House of Lords, 
and secure the quashing of his conviction. 

MISFEASANCE.—A misfeasance is 
the improper performance of a lawful 
act, as distinguished from a non-feasance 
which is the failure to do an act which 
one is under a duty to do. The distinction 
is of importance in the case of repair 
of the highway. If a highway authority 
omits to repair a road when it needs 
repair, that is a non-feasance; but if it 
attempts to repair the road and does so 
carelessly, that is a misfeasance. A high- 
way authority is liable for a misfeasance 
but not for a non-feasance. A director 
of a company who neglects his duties 
to the company is guilty of a misfeasance 
and may be sued for damages. (See 
Directors; HIGHWAYS.) 

MISPRISION.—There are two forms 
of misprision, namely of treason or of 
felony. Misprision of treason consists of 
failure to give information to the public 
authorities of any impending treason. 
Misprision of felony is rather similar 
in its nature, but is not committed by 
a person who merely fails to give 
information about a felony. There must 
be some active concealing of the felony. 
Misprision of treason and of felony, 
however, are now only of historical 
interest, and prosecutions are not in 
modern times proffered for either. 

MISREPRESENTATION.—When 
parties are negotiating for a contract 
there is, except in special circumstances, 
one golden rule for the bargainers. They 
must not make any statement of fact 
which is untrue. If they do so, however 
innocently, there is a danger that the 
other party, if induced to enter into the 
contract upon the faith of the state- 
ment of fact, may repudiate the contract, 
which is voidable at his option. 

In order that a contract may be void- 
able for innocent misrepresentation, it 
is necessary that the misrepresentation 
should fulfil the following conditions: 
It must be a statement of fact. It must 
be material to the contract. It must 
have played a part in inducing the other 
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party to enter into the contract. These 
conditions are worthy of detailed con- 
sideration. 

Statement of Fact.—Except in certain 
cases dealt with below, there is no 
obligation on a party to a contract to 
warn the other party of things that he 
does not know. Suppose A sells a horse 
to B without making any statement as 
to its soundness, he is not under any 
obligation to inform B that the horse 
is lame in the off hind leg. On the other 
hand, no party to a contract may tell a 
lie to another party, and if, in the above 
case, A asks B whether the horse is 
sound in the legs and B answers “‘Yes,”” 
that is a positive statement of fact and, 
if it fulfils the other conditions, is good 
reason for making the contract voidable 
at A’s option. 

The only case in which a mere failure 
to warn can be a misrepresentation in 
law is where a party has already made a 
truthful statement and circumstances 
have altered to make that statement 
untruthful. In such a case, the party 
who made the statement must correct 
it, or the contract will be voidable. 
Suppose that A, who is selling a horse 
to B, says truthfully that the horse is 
not lame, but that before the sale 
actually takes place the horse goes lame; 
then A must inform B that the horse 
has become lame, otherwise B, on finding 
out that the horse is lame, can repudiate 
the contract. There are, however, certain 
contracts, known as contracts uberrimae 
fidei (of the utmost good faith), where the 
material facts must be disclosed by the 
parties. The chief of these are contracts 
of insurance; for the sale of property toa 
company by its promoters; and family 
arrangements. (See INSURANCE.) 

Materiality.—It is only common sense 
that it should be necessary that the 
representation should be material to the 
contract. Suppose that A, selling a horse 
to B, says quite untruthfully that there 
has been an earthquake in China, this 
is not material to the contract and 
naturally will not affect its validity. 

Inducement.—Finally, although the 
representation may be positive and of 
fact and material to the contract, it will 
not render the contract voidable unless 
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the person to whom it was made was 
induced by it to enter into the contract. 
Two cases may arise where he is not 
induced by the representation: (a) where 
he does not believe it and (b) where he 
would have entered into the contract 
whether it were true or not. Thus, if A 
in bargaining with B to sell him a motor- 
car tells him that it has a self-changing 
gearbox, and B knows perfectly well 
that it has not; since B did not believe 
the misrepresentation, it does not avoid 
the contract because it clearly did not 
induce B to buy the car. On the other 
hand, if A tells B that the car has a self- 
changing box and B replies that he does 
not care whether it has a self-changing 
box or not; then, whether or not it had 
in fact a self-changing box, the repre- 
sentation did not influence B to enter 
into the contract and hence it is not 
voidable. 

For the purpose of deciding whether 
there has been a misrepresentation or 
not, it does not matter whether the 
person who made the statement be- 
lieved it to be true, or made it with the 
knowledge that it was false. But once 
it has been decided that a misrepresenta- 
tion has been made, it becomes very 
important to discover whether the person 
who made the statement made it inno- 
cently or whether he made it either 
knowing it to be false, or recklessly, not 
caring whether it were true or false, in 
which case the misrepresentation is 
known as fraud (q.v.). If the latter be 
the case, the person who was induced 
to enter into the contract because of the 
misrepresentation has additional reme- 
dies (see FRAUD). 

In the absence of fraud, however, the 
effect of misrepresentation upon a con- 
tract is as follows: 

Result of Misrepresentation.—Wher- 
ever a contract is induced by innocent 
misrepresentation, the party who has 
been deceived is entitled to repudiate 
the contract when he discovers its un- 
truth, provided that he repudiates it at 
such a stage that the parties can be 
put back in the same position as if the 
contract had not been entered into. 
This is the general rule that governs 
voidable contracts and it is a very 


432 


MISREPRESENTATION 


important one it. practice. Thus, if A 
sells a horse to B having told B innocently 
but inaccurately that it has won the 
Newbury Cup, B is entitled to repudiate 
the contract at the moment that he finds 
out that this is untrue. Thus, if he finds 
out that it is untrue before he has either 
paid the money or received the horse, 
he can refuse to pay the money. If he 
has received the horse but not yet paid 
the money, he can return the horse and 
refuse to pay the money. But he cannot 
refuse to return the horse or pay the 
money, because of the rule that the 
parties to the contract must be put back 
into the same position as if the contract 
had not been, made. 

B can also lose his right to repudiate 
the contract in various other ways. If, 
after having found out the falsity of the 
representation, he does not repudiate 
the contract immediately or within 
a reasonable time, he will lose his right 
to repudiate. Thus he cannot keep the 
horse for a week or so after the sale in 
order to see whether he can sell it at 
a profit. The moment for him to decide 
whether he wishes to repudiate the 
contract or not is when he finds out 
the falsity. Again, supposing that he 
finds out the falsity after he has sold 
the horse, he cannot repudiate the 
contract, because he is not in a position 
to return the horse to A and the parties 
cannot be placed in the same position 
as if no contract had been made. 

It is needless to say that the person who 
makes the misrepresentation is never en- 
titled to repudiate the contract, and A 
cannot demand the horse back from B on 
the ground that B entered into the con- 
tract owing to A’s misrepresentation of 
fact. 

It will be seen, therefore, that a situa- 
tion may arise where B, although he has 
entered into a contract because of a mis- 
representation by A, has no remedy. His 
only right is to repudiate the contract, 
and this right is lost wherever B delays 
unduly in exercising his right, or where 
the parties cannot be put back in the 
same situation as if the contract had 
never been made. This is the important 
difference between innocent misrepre- 
sentation and fraud (q.v.). (See BREACH 
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OF CONTRACT; CONTRACT; 
GUARANTEE; INSURANCE.) 

MISTAKE.—It is not the function of 
the Courts of Justice to save normal 
persons from the results of their own 
foolishness. Thus, the mere fact that a 
person has not turned his mind to all the 
terms of a contract, or has not realized 
the extent of the obligations that it 
places upon him, is not that special kind 
of mistake which alone in law may 
prevent a contract from being enforce- 
able. A great many persons enter into 
contracts, such as hire-purchase agree- 
ments or agreements to pay for goods by 
instalments, without ever reading the 
terms of the contract that they are sign- 
ing. They frequently complain in County 
Courts that the written agreement was 
not te agreement that they thought they 
were making; but such a contract is 
enforceable, for the law assumes that 
every man intends the full consequences 
of what he does, and will not render 
unenforceable an otherwise valid con- 
tract because one party has been careless. 

Fundamental Mistakes.—There are, 
however, certain fundamental mistakes 
which will render a contract void or 
unenforceable. The basis upon which 
this may occur is where the mistake is a 
mistake of a fact, not of law, as to one of 
the essential parts of the contract, i.e. the 
subject matter of the contract, the parties 
to the contract, or obvious clerical errors. 

These best appear by examples of the 
kind of mistake that renders a contract 
void or unenforceable. 

(1) If A agrees to sell to B his motor- 
car, and at the time that the agreement is 
made the motor-car has in fact been 
destroyed. This is a mistake as to the 
existence of the subject matter of the 
contract and accordingly the contract is 
wholly void; if B has already paid for the 
car he can recover his money from A. 

(2) If A agrees to sell to B his motor- 
car when he has two motor-cars and A 
intends to sell one while B intends to buy 
the other. This is a mistake as to the 
subject matter of the contract which is 
accordingly void. 

(3) If A enters into a contract by letter 
with B, believing him to be C, who per- 
haps lives at the same address, or who 
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may have the same name. The contract is 
void because there is a mistake as to the 
parties to the contract, but if A enters 
into a verbal contract with B under the 
impression that he is C, the contract is 
not void because A intended to enter 
into the contract with the person he 
actually saw before him. If, however, B 
had lied to A about his identity, the 
contract would be not void, but voidable 
for fraud (q.v.). 

(4) If A signs a cheque under the im- 
pression that it is not a cheque at all, but 
let us say, a reference or merely a 
specimen signature. He is not liable to 
pay on the cheque because this is such a 
mistake as to the essential nature of the 
contract that he is entering into that the 
contract is void. This is true wherever A 
signs a written contract under the im- 
pression that it is a contract of an entirely 
different kind, and whether his signature 
is due merely to his own carelessness or 
whether it is due to the dishonesty of B. 
It should be borne in mind, however, that 
A will have great difficulty in proving that 
he made a mistake of this nature unless 
he is illiterate or stupid and there is some 
suspicion of a deliberate attempt to 
overreach him. 

(5) CLericAL Errors.—Wherever a 
party to a contract makes a clerical error 
and the other party knows that it is a 
clerical error, the party who made the 
error may refuse to be bound by the 
contract. If A by mistake puts up a price 
ticket that is obviously a mistake, as 
where A puts a price ticket of £10 on a 
new Rolls Royce car, although this looks 
like prima facie an offer to sell the car for 
that price, it is only an invitation to 
trust and A, when he realizes his 
mistake can refuse to sell the car. In the 
same way, if A enters into a written 
agreement with B in which the price is 
inserted wrongly by a clerical error, and 
B knows that it was so inserted, A can 
either repudiate the contract or can have 
it carried out as if the proper price which 
was agreed upon had been inserted. The 
contract is thus voidable. The rule, how- 
ever, does not apply where B does not 
know that there is a clerical error, and 
in such a case the contract is enforceable, 
though if the price is obviously absurd it 
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will be difficult for B to convince the 
Court that he did not know it was a mis- 
take. (See BREACH OF CONTRACT; CON- 
TRACT; FRAUD; MISREPRESENTATION.) 

MONEY-LENDERS.—A money- 
lender in law is any person, firm or 
company (with a few exceptions given 
below) who carries on the business of 
money-lending or announces himself or 
itself as so doing. A person who only 
makes isolated loans to friends is not a 
money-lender in law even though he 
charges interest. 

The exceptions are as follows:— 

(i) Those carrying on businesses of 
which money-lending is not the 
primary object, e.g. banking and 
insurance. A 

(ii) Pawnbrokers, provided they are 
acting within the scope of the 
Pawnbrokers Act. 

(iii) Friendly, Loan or Building Soci- 
eties incorporated by Act of 
Parliament. 

(iv) Bodies empowered by Act of 
Parliament to lend money. 

(v) Companies exempted by the 
Board of Trade. ~ 

In certain circumstances pawnbrokers 

may be bound by some or all of the rules 
for money-lenders. (See PAWNBROKERS.) 

Under this heading only ‘“‘money- 

lenders” in law are considered. Other 
persons, firms or companies lending 
money are governed by the general law. 
(See MONEY-LENDING.) 
Certificate.—Before carrying on 
business as a money-lender, a person or 
company must first obtain a Certificate. 
This certificate is obtained from the Petty 
Sessional Court of the district where the 
business is intended to be carried on, or 
in the Metropolitan Police district from a 
Police Magistrate. If the business is to be 
carried on at more than one address, a 
certificate must be obtained in respect of 
each address and, in the case of a partner- 
ship, each partner must obtain a certifi- 
cate, applications being made on the 
same day. Notice of the application 
must be given, not less than two or more 
than four months before the application, 
in a newspaper circulating where the 
proposed business is to be carried on. 
The certificate expires on the following 
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31 July and henceforth has to be re- 
newed annually by means of the same 
procedure as on the obtaining of the first 
certificate, except that the newspaper 
notice is not required. If a money-lender 
is convicted of any money-lending offence, 
his certificate is endorsed and may be 
suspended or forfeited. There is a right of 
appeal against suspension or forfeiture. 
The certificate must be produced for 
endorsement on demand; failure to do 
so renders the holder liable to a fine of 
£5 for every day of the default. 

Licence.—Having obtained a certifi- 
cate, the prospective money-lender must 
obtain a licence from the local collector 
of Customs and Excise, to whom the 
certificate fee must be sent or delivered. 
The fee is £10 if the licence is taken out 
after 31 January, or £15 if taken out 
before. It always expires on 31 July and 
henceforth has to be renewed annually 
on payment of £15. 

If a money-lender has already taken 
out a pawnbroker’s licence in respect of 
his business address, an amount of the 
duty payable for a money-lender’s 
licence, equal to the duty on the pawn- 
broker’s licence, will be remitted, e.g., 
if a money-lender has already paid 
£7 10s. Od. for a pawnbroker’s licence, he 
will get £7 10s. Od. remitted out of the 
£15 he has to pay for a money-lender’s 
licence. 

When the certificate is suspended or 
forfeited, the licence becomes suspended 
or void respectively. If a money-lender 
obtains a licence in any name other than 
his true name, or carries on a business 
without a licence, he is liable to a fine of 
£100 for.the first offence and to three 
months’ imprisonment for each subse- 
quent offence, with or without a fine of 
£100, or, in the case of a company, to a 
fine of £500. Moreover, any contract 
entered into by him is in either of these 
circumstances void. 

Having obtained a certificate and a 
licence, the money-lender can begin 
business, but there are several restrictions 
as to the way in which he can do so, 
which apply equally to companies and 
partnerships as to individuals, except 
where the contrary is stated. 

All business must be carried on under 
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the authorized name and at the author- 
ized address, and all agreements must be 
entered into, and securities taken, in the 
authorized name. No document must be 
issued which suggests the business is a 
banking one. If any one of these rules is 
broken, the money-lending contract is 
void. The maximum penalties are the 
same as above. All documents issued by 
a money-lender must bear his authorized 
name; the maximum penalty for non- 
compliance with this regulation is £20 
for each offence. 

Advertising.—A money-lender may not 
circularize or send out to any person any 
document with the intention of obtaining 
clients except in response to a request, 
and then not if the person is an infant; 
nor is he allowed to employ agents or 
canvassers. Further, advertisements must 
only give his name, telephone number 
and address, any former business address, 
the date on which he started carrying on 
business, a statement that money is lent 
with or without security, the maximum 
and minimum amounts that will be lent, 
and the rate of interest that will be 
charged. (Interest must be expressed as 
so much per cent. per annum in money- 
lenders’ advertisements and documents.) 

Any transaction involving infringe- 
ment of any of the above rules is void. 
The maximum penalty is three months’ 
imprisonment or a fine of £100. A can- 
vasser or agent is also liable to this 
penalty. 

The Contract of Loan.—As to the loan 
itself, a memorandum or note containing 
all the terms of the contract, particularly 
the date of the loan, the amount lent and 
the rate of interest, must be signed by the 
borrower before any money is given or 
any security taken. Acopy of this note or 
memorandum must be sent to the 
borrower within seven days. There is no 
criminal penalty for breach of this last rule 
but neither the sum lent nor interest can 
be recovered, nor can the security be 
enforced if the rule is broken, unless the 
breach consists of only a slight error or 
omission as to some immaterial detail. 

Further, as to the contract itself, a 
money-lender is not allowed to make any 
charge for his expenses. An agreement to 
pay any such sum is void, and any sum so 
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paid can be recovered by the borrower or 
set off against the sum lent. The charging 
of compound interest is not allowed, nor, 
if there is any default in the payment of 
any sum due, can an increased rate of 
interest be charged, but only simple 
interest at the ordinary rate on the sum 
in default until it is paid. Any agreement 
contrary to this rule is void, and any sum 
so paid can be recovered or set off by the 
borrower ih the same way as sums paid 
for expenses. 

After the loan is made, the following 
rules apply. A money-lender must, on 
written request and on payment of one 
shilling, supply the borrower with: 

(i) A statement showing the date, 
amount and rate of interest of 
the loan. 

(ii) The date and amount of all pay- 
ments by the borrower. 

(iii) The amount of all sums due but 
unpaid, with the date when they 
became due, and the amount of 
due and unpaid interest on them. 

(iv) The amount and date of all future 
payments due from the borrower 

He must also, on written request and 
on payment of a reasonable sum for 
expenses, supply the borrower with 
copies of all documents. If he fails, 
without reasonable excuse, to comply 
with any of these requests within a 
month he cannot sue for any sum due 
or charge interest until he has done so. 

Transfer of Debt.—If a money-lender 
transfers to someone else a debt due to 
himself in respect of money lent, interest 
thereon, or any security received in 
respect of a loan, he must give notice 
to the transferee that the debt is a 
money-lender’s debt, and must supply 
him with all the information he requires 
to fulfil the last mentioned conditions. 
If he fails to do so, he is liable to 
indemnify the transferee against all the 
results of his failure and is liable to 
2 years’ imprisonment with or without 
a fine of £500. 

Moreover, if the transferee, not being 
another money-lender, is not aware that 
some rule has been broken before trans- 
fer, which breach either renders the 
transaction void or gives the borrower 
some other relief, the borrower cannot 
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rely on the breach as against the trans- 
feree but is entitled to an indemnity 
from the money-lender against any loss 
he may thereby suffer. 

Period of Limitation—A  money- 
lender can recover any sum due in 
respect of a loan, or interest thereon, 
as soon as it becomes due by means of 
an action for money lent. He must, 
however, begin the action within 12 
months from when he first had the 
right to sue, except where payments 
become due from time to time in one 
transaction. In this case, the money- 
lender can sue any time within 12 months 
of the last instalment becoming due. If, 
during the 12 months, the debtor signs 
an acknowledgment of the amount due 
and gives a written undertaking to pay 
that amount, the money-lender has 12 
months from then in which to sue. 
If the money-lender becomes insane 
or the debtor is abroad, the 12 months 
does not begin until the former re- 
gains his sanity or the latter returns. 

Harsh and Unconscionable Trans- 
actions.—The borrower may successfully 
resist the whole or part of the money- 
lender’s claim if he can rely on such a 
breach of one of the above rules as 
either makes the transaction void or 
unenforceable or entitles him to some 
relief. In addition to defending the 
action on the ground of one or more of 
these breaches, a borrower can get the 
transaction re-opened if it is held to be 
harsh and unconscionable. The Court, 
if satisfied that this is so, may cancel 
the transaction or vary any of its terms 
and order an account to be taken on 
the basis of the new terms, e.g. on the 
basis of a lower rate of interest, and 
will order the borrower to pay the sum 
so found due. It may even be found 
that the borrower has paid too much, 
in which case the money-lender will be 
ordered to repay the excess amount. 

The borrower cannot only obtain this 
relief when sued, but can himself apply 
at any time to have the transaction 
re-opened on the ground that it is harsh 
and unconscionable. If it is so found, 
the money-lender’s certificate is endorsed. 
A transaction may be held to be harsh 
and unconscionable solely on account 


436 


MONEY ORDERS 


of the excessive rate of interest, or 
because of the rate of interest plus 
other circumstances of the transaction, 

Since the repeal of the Usury Laws, 
there is no absolute limit as to the rate 
of interest that may be charged, but if 
the rate exceeds 48% per annum there 
is a presumption that it is excessive, 
and the money-lender must show ex- 
ceptional circumstances to justify such 
a rate. All the circumstances will be 
considered in deciding whether or not 
the rate of interest is reasonable: For 
example, the fact that no security was 
given or that the borrower was in a bad 
financial position with no prospects or 
that the loan was for a short period 
would justify a high rate of interest. 

Among the factors which are con- 
sidered, in addition to the rate of interest, 
in deciding whether or not relief shall 
be given are the following: 

(i) That the borrower was an ex- 
pectant heir. 
(ii) That the money-lender made mis- 
Statements during negotiations. 

(iii) That the borrower was helpless 
and foolish or never understood 
the terms of the transaction. 

In fact, anything may be relied on 
which goes to prove that the money- 
lender took advantage of the weak 
position of the borrower. (See PAwn- 
BROKER; PAWNING.) 

MONEY-LENDING.—Under this 
heading only the law relating to persons 
who are not ‘‘money-lenders” in law will 
be dealt with. (For the definition of, and 
law relating to, “‘money-lenders” in law, 
see Money-LENDERS.) 

The loan of money by persons who are 
not money-lenders in law is governed by 
the general law of contract. The lender 
can recover the loan by an action for 
money lent or he can enforce the security, 
e.g. foreclose a mortgage (see Mort- 
GAGE). If no date is fixed for repayment, 
the lender can sue at any time. (See 
MONEY-LENDERS; MORTGAGE.) 

MONEY ORDERS.—Amongst the 
many powers conferred upon the Post- 
master-General by statute is that of 
issuing money orders for so long as the 
Treasury shall think fit. A money order 
is a document which may be purchased 
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at a post office for the amount of money 
mentioned on its face (and an additional 
sum of poundage to pay for the expenses 
of the Post Office) and which authorizes 
a particular Post Office to pay the sum 
mentioned on its face to the person 
named thereon. In certain cases no 
extra charge beyond the face value of 
the money order is made. Where it is 
drawn in favour of the Commissioners 
of Customs and Excise or of Inland 
Revenue no charge will be made if the 
payment is in respect of beer, corpora- 
tion, customs, entertainment, income, 
land or succession taxes, or of money- 
lender’s licence, or probate or estate duty. 

Payment may be refused if the paying 
office is not satisfied that the person 
presenting the order is the person named 
on it or his agent, or if the order is more 
than twelve months old. In the latter 
case a new order less 6d. can be obtained. 
If the order is lost in the post a new one 
will be granted free of charge, but if 
lost otherwise a fee of 6d. is charged. 

MONOPOLY VALUE.—This is the 
difference between the value of premises 
licensed and their value unlicensed. 

Duties which a Publican must pay.— 
When a licence is granted the justices 
must make it a condition that the 
Monopoly Value is paid into the Ex- 
chequer, but they may allow it to be 
paid by instalments. In addition, of 
course, to the monopoly value, the duty 
on the licence must be paid by the 
licensee, though of course this will be 
taken into consideration in calculating 
the monopoly value. The revenue 
obtain also the proper duty on any 
intoxicating liquor which may be sold. 

Conditions which may be attached to 
a Licence.—The justices may attach any 
other condition to a licence which they 
think proper in the interests of the 
public, but not for any interest un- 
connected with the public. (See INTOxI- 
CATING Liquor.) 

MONTH.—tThe expression “Month” 
is interpreted in a different way in different 
connections. Wherever the rules of pro- 
cedure of the High Court of Justice refer 
to a month this expression is held to 
mean a calendar month. Where the 
expression is used in contracts, the old 
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rule that it means the lunar month is 
still applied unless the context or sur- 
rounding circumstances indicate that a 
calendar month was intended. In the 
case, however, of documents made or 
coming into operation after 1925 the 
word ‘“‘month,” by virtue of the Law of 
Property Act, 1925, must be read as 
meaning a calendar month, unless the 
context requires otherwise. 

For ascertaining what is a calendar 
month: where a time is fixed as ‘‘one 
month,”’ the last day of such time is the 
day bearing the same number in the 
following month, unless such following 
month does not contain so high a num- 
ber, when the last day of the period is 
the last day of such following month. 

MOOT.—In the Middle Ages it was 
customary for lawyers and law students 
to hold mock trials or legal debates. 
These were called Moots. They were 
used as a form of legal education and 
were, in fact, the chief method of training 
young men in the practice of the law. 
It was, of course, customary to select 
for argument difficult points of law. 
This is the origin of the expression 
“moot point,’ meaning a difficult legal 
question. 

MORAL . IMBECILE.—In law a 
moral imbecile is not a lunatic but a 
mental defective. He is defined as a 
person suffering from some permanent 
mental defect who, in addition, has 
strong vicious or immoral habits or 
desires, and who cannot be restrained by 
punishment. Special treatment is pro- 
vided for such persons. (See LUNATICS; 
MENTAL DEFECTIVES.) 

MORTGAGE.—A Mortgage is a con- 
veyance of land, or an assignment of 
other property, as a security for the 
payment of a debt or the discharge of 
some other obligation for which it is 
given. The terms “conveyance” and 
“assignment” each mean transfer. 

The person borrowing the money on 
the security of land is called the ‘Mort- 
gagor” and the person lending it the 
““Mortgagee.”” The document whereby 
the land is transferred for this purpose 
is called the Mortgage Deed. It contains 
the terms subject to which the loan has 
been granted so far as they affect the 
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security provided by the land. Notwith- 
standing the transfer, the mortgagor 
remains in possession and complete 
control over the land so long as he 
complies with the terms of the mortgage 
deed. Furthermore, on repaying the 
money borrowed, and interest, he is 
entitled to have the land conveyed back 
to him, or to anyone else at his request, 
free from the rights which he had given 
to the mortgagee for the purpose of the 
security. 

The law governing mortgages is con- 
tained in a number of Acts of Parliament. 
The principal Act is the Law of Property 
Act, 1925. The contract to lend money 
and create a mortgage as security must 
be in writing. 

As the sole object of a mortgage is to 
provide security for a loan, the mort- 
gagee should have the land valued by a 
competent valuer, and the amount ad- 
vanced should be a third or a quarter 
less than the full value of the land. 

The next step is for the mortgagee’s 
solicitor to make a very strict investiga- 
tion of the title, ie. of the mortgagor’s 
tight to the land and power of mort- 
gaging it. The mortgagor’s solicitor 
prepares an Abstract of Title, which is 
an epitome of the documents and facts 
constituting the mortgagor’s title, which 
he sends to the mortgagee’s solicitor, 
who makes precisely the same investiga- 
tions, submits requisitions on title (which 
are queries arising out of the investiga- 
tion), which are replied to by the 
mortgagee’s solicitor, as in the case of 
a sale of land. 

Terms of Deed.—The mortgagor 
undertakes in the mortgage deed to 
Tepay the money by a certain date, 
usually six months after the date of the 
deed, together with interest to the date 
of repayment at the stated rate; but if 
he does not repay at the expiration of 
such time, then to pay interest every 
six months on so much of the mortgage 
money as shall not have been repaid. 
In practice it is not intended that he 
should repay within the six months. 
There are numerous other conditions, 
some of which, if of a special nature, 
must be set out in full in the deed. 
Others will be implied by law. The term 
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of three thousand years, or other term 
created by the mortgage deed, can be 
terminated at any time by either party 
giving to the other six months’ notice. 

A mortgage can also be created by 
the mortgagor creating a “‘Charge’’ on 
the land in favour of the mortgagee. 
The deed is called a ‘‘Charge by way of 
Legal Mortgage,’ and in it the mort- 
gagor charges the land with repayment 
of the borrowed money and interest. 
This has the same effect as if a term of 
years had been created as described 
above. The rights and liabilities of the 
parties are laid down by statute. 

The draft mortgage deed, which is pre- 
pared, or drawn, by the mortgagee’s 
solicitor, is approved by the mortgagor’s 
solicitor and is then engrossed and 
executed (i.e. signed, sealed and delivered 
as in the case of a conveyance in the sale 
of land) by the mortgagor. The mort- 
gagor’s solicitor hands the mortgage 
deed, together with all other documents 
in the mortgagor’s possession which 
relate to the property (called the ‘‘Title 
Deeds’’), to the mortgagee’s solicitor, and 
receives in exchange the money agreed 
to be lent. In the case of a second or sub- 
sequent mortgage, the mortgagor will not 
have any title deeds to hand over, as they 
will all be in the possession of the first 
mortgagee. In such a case the solicitor 
acting for the second or subsequent 
mortgagee must register his client’s 
mortgage at the Land Registry in 
Lincoln’s Inn Fields, London, in accord- 
ance with the provisions of the Land 
Charges Act, 1925. Otherwise a person 
taking a later mortgage may register first, 
having lent his money without “notice” 
of the second mortgage, and so gain 
priority in the way of security. 

If the mortgagor fails to repay the loan 
and interest at the expiration of the six 
months’ notice given him by the mort- 
gagee, the latter may apply to the Court 
for a ‘“‘Foreclosure Decree,’”’ which is an 
order that the mortgagee shall become 
the owner of the land, and that the 
mortgagor shall lose his right to redeem 
the mortgage. During the next six 
months, however, the mortgagor will still 
have the opportunity of paying off the 
mortgage money together with interest 
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and costs, in which event he will get back 
the land free of the mortgage and of the 
order of the Court. If the money is not 
paid, the mortgagee can enter into 
possession. He will then manage the 
property and collect the rents himself. By 
doing so, however, he will incur certain 
responsibilities in relation to the property 
which he can avoid by appointing a 
“Receiver” (q.v.) who will manage the 
property in his interest, whilst in law the 
Receiver will be regarded as the agent of 
the mortgagor. The mortgagee can also 
secure repayment by selling the property. 
But before doing so he must give the 
mortgagor three months’ written notice 
of his intention to sell. This gives the 
mortgagor a chance to pay meantime. 
Proceedings by way of foreclosure are 
taken only in exceptional circumstances. 

Movables.—A mortgage of movables, 
such as household furniture, is created by 
a Bill of Sale by way of security if the 
property is to remain in the possession of 
the mortgagor, or by a pawn or pledge if 
the property is handed over to the lender 
of the money. (See BILL OF SALE; 
PAWNBROKER.) 

Life Policies. —A mortgage of a Life 
Policy is effected by assigning (i.e. trans- 
ferring) the policy to the lender to pro- 
vide him with a security for the money 
lent. (See Lire INSURANCE.) 

MORTMAIN.—For varying reasons 
it has always been the policy of the law to 
put restrictions on the ownership of land 
by corporations and gifts of land to them. 
These restrictions do not apply to other 
kinds of property. Mortmain is the word 
used to describe this ownership, and it 
signifies that the land has come into the 
hands of a being which, unlike an 
ordinary human being, cannot die; this 
was a very important fact in feudal times 
because on a man’s death the King had 
certain rights in his property. 

All trading corporations are now 
exempted from these restrictions, but it is 
still unlawful for most charitable corpora- 
tions to hold more than two acres of land 
without a licence from the Board of 
Trade; there are, however, a number of 
exceptions. If the holding of a charity 
exceeds the authorized amount the 
surplus may be forfeited to the State. 
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MORTUARIES.—Any local authority 
under the Public Health Acts may, and 
every Sanitary Authority in London 
must, provide and fit up a Mortuary. 
The former need only do so, however, if 
required by the Minister of Health. 

MOTHER.—Until comparatively re- 
cently, the rights of the mother of a 
legitimate child over the child were small 
compared with those of a father, and her 
duties also were correspondingly small. 
For example, the father could, in the past, 
always recover the custody of his child 
from the mother, but now, if the mother 
has custody of the child, the Court will 
not deprive her of it in favour of the 
father unless it is convinced that it will be 
for the benefit of the child. On the appli- 
cation of a mother, the Court may make 
any order that seems fit as to the custody 
and maintenance of the child (see 
FATHER). In certain cases, the mother 
has a definite right to the custody, e.g. if 
her husband has by persistent cruelty and 
neglect caused her to leave him and live 
separately. On the death of a child’s 
father, the mother is the sole guardian of 
the child, unless the father has appointed 
guardians to act with her, and she then 
has all the powers and duties of a father, 
e.g. over the marriage, education, 
custody, religion and maintenance of the 
child. 

A mother is empowered by the 
Guardianship of Infants Act, 1925, to 
appoint guardians to act jointly with her 
husband after her death, and such 
appointment may be made either by deed 
or will. (See ADOPTION; BASTARDY; 
CHILDREN; EDUCATION; FATHER; GUARD- 
IANSHIP; LEGITIMATION OF CHILDREN; 
Loco PARENTIS; STEP-CHILDREN.) 

MOTION.—This is the name applied 
to certain applications made in Court to 
a Judge asking the Court to make some 
order in favour of the applicant. In 
these cases the Court is said to be 
“moved.” 

MOTIVE.—A motive is that which 
actuates a person in adopting a particular 
course of conduct or doing a particular 
act. It must always be distinguished in 
law from intention. For instance, if a man 
shoots at another, his intention usually 
will be either to kill or injure him. His 
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motive will be quite a different thing. It 
may be ill-will, revenge, or any of the 
countless causes of human behaviour. 
In the criminal law, motive is in general 
immaterial, though, of course, intention 
is all-important. If a man kills another 
without intention, it will, in general, not 
be murder, and frequently not even man- 
slaughter. But whatever it is, it is idle for 
him, when the question of his guilt or 
innocence is being decided, to prove his 
motive. A motive is, however, frequently 
of importance in connection with the 
question of punishment. If a person does 
wrong through a good motive his punish- 
ment will normally be lighter than if he 
be actuated by a bad motive. 
MOTOR-CAR.— Until 1930 there was 
no complete legislation for motor-cars 
in Great Britain, but they were merely 
treated as a division of a much wider 
class of vehicles known as locomotives 
on the highway. Since 1930 special rules 
and regulations have been passed dealing 
with every conceivable aspect of the 
motor-car. These relate to the equip- 
ment, construction, inspection and use 
of the motor-car. (See ROAD TRAFFIC.) 
MOVEABLES (SCOTS LAW).—AIll 
forms of property belong to one or other 
of two classes, i.e. moveable or heritable. 
Heritable property consists generally of 
land and buildings and rights in relation 
thereto (see HERITABLE PROPERTY [SCOTS 
Law]). Moveable property is, of course, 
~ any kind of property which is not herit- 
able, and in particular it includes such 
items as money, investments, furniture 
and personal belongings. The distinction 
between moveables and heritage is of 
great importance when a man dies with- 
out leaving a will, for the rules stating 
which persons are entitled to his property 
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AME, CHANGE OF.—The law 
Dstt to changes of personal 

names isin an uncertain state, and 
it is impossible to define it with con- 
fidence. It seems that, strictly speaking, 
a christian name (or baptismal name) 
may not be legally changed except at 
confirmation. But any name that is not a 
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—the rules of intestate succession, as 
they are called—are very different in 
the two cases (see InTEstacy [ScoTsS 
Law]). Moveables correspond generally 
to personal property in English Law. 

MURDER.—The unlawful killing of a 
human either intentionally or in the 
course of committing some violent felony. 
For a person to be guilty of murder he 
need not intend to kill the particular 
person he does kill. If a man shoots at A 
and kills B, he is guilty of the murder of 
B. Again, if he throws a bomb in a place 
where he knows people are likely to be, 
he is guilty of the murder of anyone 
killed by it, even though he really never 
intended to kill anyone at all. 

Again, if two men set out to commit a 
crime, one having a loaded revolver and 
the other knowing that he has and that 
he intends to use it to overcome resistance 
or to avoid arrest, both are equally guilty 
of murder if the revolver is used with 
fatal results. Or if a motor bandit, held 
up by a policeman, drives straight at him 
and kills him, he can be convicted of 
murder. In such a case it would be no 
defence to say that he thought the police- 
man would jump out of the way in time. 
(See HomiciDE; MANSLAUGHTER.) 

MUSIC.—See CopyriGHT; DANCING; 
STREET Music. 

MUTINY.—Mutiny is an _ offence 
under the Naval Discipline Act, the Army 
Act and the Air Force Act. It means 
collective insubordination by persons 
subject to those Acts with the intention 
of resisting lawful superior service 
authority. 

It is important to note that it is the 
combining together that is the essence of 
mutiny. A single individual cannot, 
as a rule, be found gudty of mutiny. 





baptismal name (e.g. a surname or the 
forename of a non-christian or even, 
perhaps, the christian name of a non- 
conformist) may be changed. But, though 
that appears to be the strict rule, christian 
names are continually changed, and the 
discontinuance of the use of an original 
christian name can seldom, if ever, 
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prejudice the user. In any case, any 
number of additional names may be used 
at will. 

Apart from the question of christian 
names, a person’s name is the name by 
which he is commonly known, and, of 
course, generally speaking, a child is 
commonly known by the surname his 
father bore. An illegitimate child, on the 
other hand, is usually known by his 
mother’s name; but nothing can prevent 
his using any other name (including that 
of his reputed father), and, when such 
use has caused him to be generally known 
by that name, it will actually be his name. 
A new name, therefore, may be acquired 
by persuading one’s neighbours to call 
one by such new name. No formality of 
any kind is required; a name is merely a 
tag or label to be used for the purposes 
of identification. Any name may be 
adopted or used, and no objection can 
be raised by A if B takes it into his head 
to use his (A’s) name. A divorced wife is, 
therefore, entitled to retain the name of 
her husband. The only limitation to the 
right to discard a former name is that it 
may not be discarded for the purpose of 
effecting a fraud. 

Formalities.—Although no formalities 
are legally necessary, it is a common 
practice to accompany a change of name 
either by the insertion of an advertise- 
ment in a local and/or national news- 
paper, or by the execution of a deed poll. 
The purpose of such a course is to pre- 
serve evidence (so that if any question 
arises as to identity at a later date, the 
advertisement or deed may be produced 
to set all doubts at rest), and to induce 
one’s neighbours and friends to adopt 
and use one’s new name, for, until they 
do so, no change of name has been 
effected, the change depending entirely 
upon repute. But, as advertisements or 
deeds may be lost, there is a procedure 
whereby a deed poll may be enrolled in 
the Central Office of the Supreme Court. 
Before this facility will be given, various 
requirements must be complied witb, 
e.g. particulars of British nationality 
must be given (for further particulars 
obtain from H.M. Stationery Office the 
Regulations, 1949 No. 316 (L.3), price 
id., and apply to Room 106, Royal 
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Courts of Justice, London, W.C.2). 
The fee for enrolment is £2. 
Aliens.—By the Aliens Restriction 


Amendment Act, 1919, an alien ‘“‘shall 
not for any purpose assume or use, or 
purport to assume or use, or continue, 
after the commencement of this Act, the 
assumption or use of any name other than 
that by which he was ordinarily known 
on the fourth day of August, nineteen 
hundred and fourteen.” The effect of 
this section appears to be that every alien 
must use the name he used in 1914, even 
though he visits England for the first 
time twenty years later for a short 
holiday, and even though he had 
changed his name by the law of his own 
country twenty years previously. 

NATIONAL ASSEMBLY. — The 
National Assembly or Church Assembly 
was endowed in 1919 by the Church of 
England Assembly (Powers) Act, with 
considerable powers in relation to church 
legislation. It is composed of a House of 
Bishops (which is an amalgamation of 
the upper houses of Convocation); a 
House of Clergy (which is an amalgam- 
ation of the lower houses of Convoca- 
tion); and a House of Laity (which is 
elected by the Diocesan Conferences). 
The Assembly must meet at least once a 
year under the chairmanship of the 
Archbishop of Canterbury, or, failing 
him, of the Archbishop of York. Any of 
the three houses may sit separately, and, 
in some cases, are bound so to do. 

The purpose of the Assembly is to act 
as a Parliament for the church, to con- 
sider Measures (legislation) relating to 
ecclesiastical matters. After having passed 
such a Measure, which is always in a 
form similar to an Act of Parliament, 
the Assembly then presents it to Parlia- 
ment for approval. The Measure must 
either be accepted or rejected by Parlia- 
ment as a whole. By this procedure, 
the delay and unsuitability previously 
involved in the passing of ordinary Acts 
of Parliament in relation to church 
matters are very largely eliminated. 

NATIONAL ASSISTANCE. — The 
National Assistance Act, 1948, which 
came into effect on 5 July, 1948, pro- 
vides a wide scheme of assistance and 
welfare services which entirely wipes out 
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the former Poor Law, and replaces 
previous schemes of Unemployment 
Assistance, Supplementary Old Age and 
Widows’ Pensions, Blind Domiciliary 
Assistance, and Tuberculosis Treatment 
Allowances. At the same time the work- 
house system is replaced by the pro- 
vision where necessary of residential 
accommodation for the aged and infirm. 
Financial Assistance.—The provision 
of financial aid to those in need is now 
the function of a National Assistance 
Board, whose members are appointed by 
the Minister of National Insurance, and 
the former responsibility of local authori- 
ties for the relief of destitution has been 
abolished. The Board reports annually 
to the Minister of National Insurance, 
who lays the report before Parliament. 
How to obtain Assistance.—Any person 
who has attained the age of 16 years and 
is in need may apply to a local officer of 
the National Assistance Board, who has 
power in suitable cases to grant assistance 
in cash or kind. If dissatisfied with the 
local officer’s decision applicants have a 
right of appeal to a local Appeal Tri- 
bunal, which consists of a Chairman and 
two other members, one appointed by the 
Minister and one selected in rotation 
from a panel of persons representing 
workpeople. In addition there are Advis- 
ory Committees consisting of persons 
with knowledge of local conditions, 
whose advice may be taken both on 
general matters and in individual cases. 
Scales of Assistance. — Regulations 
made by the Minister of National Insur- 
ance and approved by Parliament pre- 
scribe the manner in which need is to be 
determined and the scales of assistance 
to be generally applied. In addition to 
cases of poverty, the regulations make 
special provision for blind persons and 
persons who*suffer a loss of income in 
order to undergo treatment for tuber- 
culosis of the respiratory system. 
Family Resources.—In the case of 
husband and wife living together need is 
considered on the basis of their combined 
income and resources. Generally speak- 
ing, however, the resources of other 
members of an applicant’s family are to 
be disregarded, except in cases where the 
applicant is the householder, when it is 
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assumed (except in the case of a blind 
person) that other members of the family 
residing with him or her are making fair 
contributions towards rent and house- 
hold expenses. 

Where an applicant possesses capital 
a distinction is drawn between ‘“‘pro- 
tected’? and other capital. “Protected” 
capital, which includes war savings up 
to an individual limit of £375, unpaid 
income tax credits, and the value of 
owner-occupied houses, is disregarded. 
In so far as other capital is concerned the 
first £50 is disregarded, but thereafter 
for each £25 of capital the weekly assist- 
ance payable is reduced by 6d., and in 
general assistance is not payable to 
applicants who possess unprotected 
capital in excess of £400. 

Persons Employed or Available for 
Employment.—Assistance is not normally 
payable to persons in full-time employ- 
ment, or to persons involved in a trade 
dispute where unemployment benefit is 
not payable, but relief may be given to 
such persons’ dependants. In any event 
where assistance is granted to able- 
bodied persons available for employment 
it is normally paid through a Labour 
Exchange, on condition, for instance, 
that the applicant registers for employ- 
ment or attends a Course of Training 
and Instruction. 

Tramps are now within a scheme, 
financed by Central Government through 
the National Assistance Board, whereby 
an attempt is being made to induce them 
to lead a more settled life, in the first 
instance by their temporary accommo- 
dation in reception centres provided by 
local authorities. 

Residential and Other Accommodation. 
—Under the control of the Minister of 
Health it is now the duty of County 
Councils or Borough Councils (or joint 
boards of two or more of these bodies 
where desirable) to provide residential 
accommodation for persons who by 
reason of age, infirmity or other circum- 
stances are in need of care and attention 
not otherwise available. This service 
replaces the former workhouse system 
and will be available to all persons who 
need it, regardless of their means. In all 
cases a reasonable charge will be payable, 
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reduced where necessary to conform to 
the resident’s income with a minimuin 
charge of 21s. weekly. Where a person’s 
means are otherwise insufficient to meet 
this minimum charge, financial assistance 
will be granted through the National 
Assistance Board to bridge the gap. 

The same local authorities are also 
required to provide temporary accom- 
modation for persons who are in urgent 
need, e.g. as the result of fire, storm, 
flood or eviction. 

Handicapped Persons.—Since 1920 it 
has been the duty of local authorities to 
promote the welfare of blind persons 
within their jurisdiction. The National 
Assistance Act, 1948, extends this duty 
to include similar arrangements in 
regard to the deaf and dumb and other 
persons who are substantially and 
permanently handicapped by illness, 
injury, congenital deformity, or such 
other disabilities as may from time to 
time be prescribed by the Minister of 
Health. 

Liability of Relatives.—The liability of 
a person for the maintenance of relatives 
has been considerably restricted and 
such liability is now limited to a person’s 
husband or wife, as the case may be, and 
children, whether legitimate, illegitimate 
or adopted, under the age of 16 years. 
Within these limits the cost of assistance 
or residential) accommodation may be 
recovered by the National Assistance 
Board or appropriate local authority. 

NATIONAL EMERGENCY. — The 
Emergency Powers Act, 1920, gives to 
the Crown power to proclaim that a 
state of emergency exists in Great 
Britain. This may only be done when 
action by a body of persons has been 
taken, or is immediately threatened on 
so extensive a scale as to be likely to 
interfere with the food, water, fuel, 
light or transport services, to such an 
extent as to deprive the community, or 
any substantial portion of it, of the 
essentials of life. 

A proclamation under this Act may 
only remain in force for a month, but 
fresh proclamations may be made from 
time to time as circumstances demand. 
If, when a proclamation is made, Parlia- 
ment is not sitting, it must be assembled 
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at once, and the proclamation com- 
municated to it. 

When a proclamation has-been made, 
the Privy Council may make regulations 
having the force of law for securing the 
essentials of life to the community. These 
regulations may deal with the preserva- 
tion of public order, the distribution of 
food, water, fuel and light, the mainten- 
ance of transport facilities, and any 
other matters essential to the public 
safety. They may not authorize any form 
of compulsory military service or indus- 
trial conscription, nor may they make it 
an offence for persons to take part in a 
strike or peacefully persuade others to 
do so. Every regulation must be laid 
before Parliament immediately it is made, 
and must be approved by a resolution of 
both Houses within seven days. 

NATIONAL HEALTH SERVICE.— 
By the National Health Service Act, 1946, 
a comprehensive health service is pro- 
vided for all, including (1) hospital and 
specialist services; (2A) health centres, 
care of mothers and young children, 
midwifery, health visiting, home nursing, 
vaccination and immunization, ambu- 
lance services, prevention of illness and 
after care; (2B) general, medical, dental, 
pharmaceutical and supplementary oph- 
thalmic services; and (3) mental and 
health services. These services are 
financed from (a) the Exchequer, (6) 
the rates, (c) certain national insurance 
contributions, and (d) in the case of 
hospitals, their endowments. The patient, 
who may or may not pay national insur- 
ance contributions, is given the services 
without charge. This service is not 
rendered to the patient as an insured 
person, but as a citizen. The patient, 
besides receiving hospital accommoda- 
tion and all the services, receives pre- 
scribed spectacles, false teeth, and also 
medicines free of charge. It is the duty of 
the Minister of Health to provide these 
services. He administers through a central 
control administration radiating region- 
ally, and a local administration of local 
health authorities and executive councils. 

1. Control Administration.—Hospitals 
and Specialist Services. 

Hospitals.—The premises and equip- 
ment of voluntary and public hospitals, 
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including mental hospitals and mental 
deficiency institutions, have been trans- 
ferred to the Minister. The endowments 
of the voluntary teaching hospitals have 
been transferred to the Boards of 
Governors. Property held for the pur- 
poses of medical and dental schools is not 
transferred to either the Minister or the 
Governors. In London their own govern- 
ing bodies administer them, and outside 
London they are administered by the 
governing bodies of the universities. 
The endowments of voluntary hospitals 
other than the teaching hospitals are 
transferred to a Hospitals Endowment 
Fund and are apportioned between the 
Regional Hospital Boards (see below). 
The administration of hospitals and 
specialist services in the voluntary 
teaching hospitals remains with the 
Boards of Governors (who employ the 
staff); that of those services in other 
hospitals is entrusted to Regional 
Hospital Boards, who employ the staff, 
and whose members are appointed by 
the Minister. Each Regional Hospital 
Board appoints local Hospital Manage- 
ment Committees for a hospital or 
group of hospitals, who manage the 
hospitals. The administrative functions, 
as apart from the quasi judicial functions, 
of the Board of Control are transferred 


to the Minister. The Minister, the 
Boards of Governors, the Regional 
Hospital Boards and the Hospital 


Management Committees may conduct 
research and the Minister may assist 
financially voluntary agencies conducting 
research. The Minister may provide a 
bacteriological and also a blood trans- 
fusion service. The Minister has power 
to acquire by agreement or compulsorily 
hospitals, furniture and equipment. 

Specialists. — The Minister is to 
provide the sefvices of specialists whether 
at a hospital, a health centre or a clinic 
or, if necessary on medical grounds, at 
the home of the patient. 

The provision of hospital accommoda- 
tion with the required medical, nursing 
and other services and the service of 
specialists is a central administration 
conducted by the Minister, the Boards of 
Governors of the voluntary teaching 
hospitals, the Regional Hospital Boards 
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and the local Hospital Management 
Committees. 

Local Administration.—For local 
services administration is conducted by 
county and county borough councils 
known as local health authorities and 
executive councils. 

2A. Local Health Authorities.—The 
local health authority is to provide and 
maintain the following services: 

(a) Health centres for the provision of 
general medical and dental services, for 
pharmaceutical services, for the setvices 
of specialists, for the publication of 
information on health or disease, for 
lectures and the display of pictures and 
films relating to health and disease and 
for the provision of any other services 
for which the local health authority are 
required or empowered to provide. A 
local health authority is to provide staff 
for the health centres; but they must not 
employ medical or dental practitioners 
at health centres for providing general 
medical or dental services. 

The local health authority (6) must 
make arrangements for the care of 
mothers and young children; (c) is to be 
the local supervising authority for the 
Midwives Acts, 1902 to 1936; (d) is to 
provide health visitors; (e) make provi- 
sion for home nursing; (f) for vaccina- 
tion and immunization against diphtheria 
(to which the patient must consent); (g) 
must provide ambulances; (k) may make 
arrangements with the approval of the 
Minister for the prevention of illness, 
care and after-care of patients; and (i) 
may provide domestic help for house- 
holds requiring it through illness. In the 
last case a charge may be made, reason- 
able according to the means of the 
person availing himself of the help. 

2B. Executive Councils.—For the 
provision of general medical, dental, 
pharmaceutical and supplementary 
ophthalmic services and the provision of 
drugs, medicines and appliances, an 
executive council is constituted for every 
area of a local health authority. The 
chairman of an executive council is 
appointed by the Minister, eight members 
by the local health authority, four by the 
Minister, seven by the local medical 
committee, three by the local dental 
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committee and two by the local pharm- 
aceutical committee—twenty-five in all. 
The medical, dental and pharmaceutical 
committees are recognized by the 
Minister if he is satisfied that each is 
representative of the practitioners in the 
area. The Minister also constitutes a 
Medical Practices Committee, largely 
professional, to consider and determine 
applications regulating the opening of 
new, and the succession to old, practices. 

The Act prohibits the sale of practices 
and provides for compensation therefor 
to existing practitioners. A patient may 
choose his practitioner, subject to the 
latter’s consent and to his not exceeding 
his prescribed limit of patients. Medical 
men already practising in the area are 
entitled to take part in the national 
health service and also to continue to 
treat private patients not on their 
national health lists or those of their 
partners as public patients, for remunera- 
tion. No medical man is bound to work 
for the national health service. The 
remuneration and terms and conditions 
for medical men joining the service are 
settled by regulations. Medical men are 
not allowed to use the health centres. 
Similar provision is made for dental, 
pharmaceutic and supplementary oph- 
thalmic services. A special tribunal to be 
set up has power to strike off the name of 
any doctor, chemist, dentist or optician 
from the lists of the Executive Councils 
on the ground that his continued 
inclusion would be prejudicial to the 
efficiency of the service; but the person 
whose name is removed has a right of 
appeal to the Minister. The Act, except 
in two minor respects, does not apply 
to Scotland or Northern Ireland. 

NATIONAL INSURANCE. — The 
National Insurance Act, 1946, embraces, 
practically speaking, the nation, i.e. 
every man and woman between school 
leaving and pensionable age, 65 for a 
man and 60 for a woman, dividing them 
into three classes :— 

(1) Employed persons, that is, persons 
gainfully occupied in employment in 
Great Britain, being employment under 
a contract of service; 

(2) Self-employed persons, that is, 
persons gainfully occupied in employ- 
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ment in Great Britain who are not 
employed persons; and 

(3) Non-employed persons, that is, 
persons who are not employed or self- 
employed persons. 

Married women are not treated as a 
separate class. Regulations under the 
Act, however, may provide, subject to 
conditions, for excepting a woman (i) 
from insurance during any period during 
which she is married and is a non- 
employed person; (ii) from liability to 
pay contributions as an insured person 
for any period during which she is 
married and is not excepted from 
insurance. This is one of the two con- 
tracting-out provisions of the Act. The 
other is the exception of liability to pay 
contributions by a person when not in 
receipt of an income exceeding £104 a 
year. But application must be made for 
exemption; otherwise, insurance is com- 
pulsory and is a varying poll-tax. 

Persons employed by or under the 
Crown are insured with such modifica- 
tions as may be prescribed by Order in 
Council. Members of the naval, military 
and air forces of the Crown are insured, 
but the Minister may make regulations 
modifying the provisions of the Act in 
relation to persons who are or have been 
members of those forces, as he may in 
relation to persons who are or have been 
employed on board any ship, vessel or 
aircraft—mariners and airmen—and as 
he may in relation to persons who are 
or have been outside Great Britain, while 
insured under the Act, and these last 
regulations must provide that, where an 
insured person is throughout any contri- 
bution week outside Great Britain and 
is not in that week an employed person, 
he shall not be liable to pay any contri- 
bution as an insured person for that 
week. Men over the age of 70 and 
women over the age of 65 pay no contri- 
butions (except as employers, i.e. other- 
wise than as an insured person). 

Contributions.—The initial rates of 
contribution are as follows The per- 
manent rates will be payable after five 
years (ic. in 1953), when the new 
pension rates are introduced and are 
somewhat higher, the extra charge 
varying from 1d. to 4d. per week. 
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Employed Persons Initial Weekly 


Rate of 
Contribution 


Men between the ages of 18 and 70 (not including men over the 
age of 65 who have retired from regular employment): 
Earning remuneration at a weekly rate exceeding 30s. 
Earning remuneration at a weekly rate of 30s. or less 
Women between the ages of 18 and 65 (not including women over 
the age of 60 who have retired from regular employment): 
Earning remuneration at a weekly rate exceeding 30s. 
Earning remuneration at a weekly rate of 30s. or less 
Boys under the age of 18 
Girls under the age of 18 


es 
os 


NNN Ww 
NONNA 


Employers Description of employed person 








Men over the age of 18: 
Earning remuneration at a weekly rate exceeding 30s. or not 
being liable to pay a contribution as an employed person ... Se tOm 
Earning remuneration at a weekly rate of 30s. or less and being 
liable to pay a contribution as an employed person ke Bite) 
Women over the age of 18: 
Earning remuneration at a weekly rate exceeding 30s. or not 
being liable to pay a contribution as an employed person ... 327 40 
Earning remuneration at a weekly rate of 30s. or less and being 
liable to pay a contribution as an employed person Asie AS 
Boys under the age of 18... 506 se ge 5 aa Plea) ie) 
Girls under the age of 18 tT #9 
For the purpose of this list a person over pensionable age, not being an insured 
person, shall be treated as an employed person if he would be an insured person were 
he under pensionable age and would be an employed person were he an insured person. 


Self-employed Persons 





sid: 
Men between the ages of 18 and 70 (not including men over the age 
of 65 who have retired from regular employment) AE ane 6492: 
Women between the ages of 18 and 65 (not including women over 
the age of 60 who have retired from regular employment)... Sent 
Boys under the age of 18 3 a 
Girls under the age of 18 3 1 
Non-employed Persons 
S.eride 
Men between the ages of 18 and 65 48 
Women between the ages of 18 and 60 = emney3 
Boys under the age of 18 ye as) 
Girls under the age of 18 dpe 281 
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Normally, contributions are paid by 
affixing a stamp to a card. In the case of 
employed persons the employer stamps 
the card for his employee’s contribution 
as well as for his own, recovering from 
his employee’s wages, salary or otherwise, 
that employee’s contribution. He may 
not even by contract deduct his own 
contribution from his employee’s wages 
or salary or recoyer it otherwise. If he 
does so he commits an offence. The 
employer will at the same time stamp 
the card for his own and his employee’s 
contribution for national insurance 
(industrial injuries) (q.v.). There is one 
stamp for the four contributions on one 
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card. Regulations may be made for 
excepting insured persons from liability 
to pay contributions for periods (i) of 
unemployment or of incapacity for work; 
and (ii) of full-time education or of full- 
time unpaid apprenticeship, and/or 
when the insured person is not in receipt 
of more than £104 a year, but only on 
that person’s application. The regulations 
may provide for crediting contributions 
to these insured persons for this period. 

All contributions are paid into the 
National Insurance Fund. There shall 
be paid into the fund, out of moneys 
provided by Parliament, the following 
“exchequer supplement”: 


oT 


Exchequer Supplement. 


Amount of Supplement 


For each Foreach Foreach For each 
contribu- employer’s contribu- contribu- 
tion as  contribu- tion as tion as 

employed tion self- non- 
person employed employed 
person person 


Men over the age of 18 zea 1 
Women over the age of 18 
Boys under the age of 18 See 


Girls under the age of 18 


d. Swear: sa yids Sfouad. 
1 £40 1 1 9 
10 9 11 7 
7 7 7 5 
6 5 6 4 


eee 


There is payable also into the fund 
out of moneys provided by Parliament 
from the date when contributions 
become payable and ending 31 March, 
1949, 3 million pounds per month and 
for the period of six years next following 
40 million pounds for the first year and 
for any subsequent year a sum greater 
by 4 million pounds than the sum for the 
immediately preceding year and for any 


subsequent year such sum as Parliament 


may hereafter determine. 
Benefits.—From the National Insur- 
ance Fund will be payable the following 


benefits: 


1. Unemployment benefit; 

2. Sickness benefit; 

3. Maternity benefits: 
(a) Maternity grant. 
(b) Attendance allowance. 
(c) Maternity allowance. 
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4. Widows’ benefits: 
(a) Widow’s allowance. 
(b) Widowed mother’s allowance. 
(c) Widow’s pension. 

5. Guardian’s allowance. 

6. Retirement pension. 

7. Death grant. 

Benefits cannot be assigned or charged. 
On the bankruptcy of a beneficiary, the 
benefit does not pass to his trustee. 

Certain payments are to be made 
towards the National Health Service 
(q.v.). These payments shall not exceed 
the aggregate of the sums produced by 
multiplying 10d. in respect of men over 
the age of 18, 8d. in respect of women 
over the age of 18, 6d. in respect of boys 
and girls under the age of 18, by the 
number of contributions paid in respect 
of that year or other period by insured 
persons of those respective descriptions. 
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Amount of Grants 





Description of grant Amount 
EN Mig, Hes 
3a. Maternity grant . mee 42.0400 


7. Death grant, where the pera in Gaes pect of whee death the 
grant is paid was at his death: 


(a) under the age of three Be z a aie 61-0 G0 

(b) between the ages of three and six cos aa 10-5 Oia 

(c) between the ages of six and eighteen... oe 1564 Oye 0 

(d) over the age of eighteen ... 03 aay wi 20:7 One® 

Rates of Periodical Benefits and of Increases for Dependants Increase 
Increase for adult 
Description of benefit Weekly for child dependant 

rate (where (where 


payable) payable) 





Mie al Soe td: Sande 
1. Unemployment benefit: 
(a) in the case of a person over the age of 
eighteen, not being a married woman... 26 O eG 1650 
(b) in the case of a person under the age of 
eighteen, not being-a married woman: 
(i) during any period during which that 
person is entitled to an increase of benefit 
in respect of achild or adult dependant... 26 0 Te 36 1620 
(ii) during any other period ... cea Loe a) — — 
(c) in the case of a married woman over the 
age of eighteen: 
(i) during any period during which she 
is entitled to anincrease of benefit in respect 
of her husband, or during which she is not 
residing with and is unable to obtain any 
financial assistance from her husband ... 26 0 
(ii) during any other period ... 20 nea 
(d) in the case of a married woman under the 
age of eighteen: 
(i) during any period during which she 
is entitled to an increase of benefit in 
respect of her husband, or during which 
she is entitled to an increase of benefit in 
respect of a child or an adult dependant 
other than her husband and she is not 
residing with and is unable to obtain any 
financial assistance from her husband ... 26 «6—0 ‘Texas 16.740) 
(ii) during any other period during 
which she is entitled to an increase of j 
benefit in respect of a child or adult 
dependant . ibe 46 see, Olan) 7;. 6 hoy 0 
(iii) during. any other period nen ee. bel Seen aes <8, 
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Increase 

Increase for adult 

Description of benefit Weekly for child dependant 
rate (where (where 


payable) payable) 





2. Sickness benefit: 
(a) in the case of a person over. the age of 
eighteen, not being a married woman ... 26 0O 16 16550 


(b) in the case of a person under the age of 
eighteen, not being a married woman: 
(i) during any period during which that 
person is entitled to an increase of benefit 
in respect of a child or adult dependant 26500) (PAS 16 O 
(ii) during any other period ... NGS wel Sea) —_ —_ 


(c) in the case of a married woman over the 
age of eighteen: 

(i) during any period during which she 

is entitled to an increase of benefit in 

respect of her husband, or during which 

she is not residing with and is unable to 

obtain any financial assistance from her 
husband ... anc 550 Aide 129A) 


(ii) during any other period ... aoe GREG 16 O 


oo 
“sn 


(d) in the case of a married woman under the 
age of eighteen: 

(i) during any period during which she 
is entitled to an increase of benefit in 
respect of her husband, or during which 
she is entitled to an increase of benefit in 
respect of a child or an adult dependant 
other than her husband and she is not 
residing with and is unable to obtain 
any financial assistance from her husband 26 0 bears 16 O 

(ii) during any other period during 
which she is entitled to an increase of 
benefit in respect of a child or adult 


dependant ... a re by ee LOO = 6 to. 0 
(iii) during any other period ee oe AO — — 

- 3b. Attendance allowance Fo oes LEU ROLMLY) — = 
3c. Maternity allowance oa $2. eat SOoaeO — ee 
4a. Widow’s allowance ... aes ee Oe tO Tage 65 = 
4b. Widowed mother’s allowance ja bhi Saeed = Be 
4c. Widow’s pension ... ee ai L726. 20) = eee 

| 5. Guardian’s allowance He ak ent satis we 
6. Retirement pension: 

(a) where the pension is payable to a woman 

| by virtue of a husband’s insurance and he is 

| Aiea Teese sh nick aR da a One locate As 

| (b) in any other case ... ee ae pL (uno a) 
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Sickness and Unemployment benefit.— 
Payment begins on the 4th day, but 
where a beneficiary is not entitled to 
either benefit for the first three days of 
interruption of employment, if within 
13 weeks, dating from the first of these 
days, the beneficiary has a further 9 days’ 
interruption of employment, forming 
part of the same period of interruption 
of employment in the sense that there 
are 2 days of interruption in any 6 con- 
secutive days (Sundays do not count), 
then the first 3 days count for benefit. 

Increase for Child of 7s. 6d. (see table 
of benefits above).—This is payable for 
any period for which the beneficiary has 
a family which includes a child or 
children, in respect of that child or the 
elder or eldest of those children. The 
Family Allowances Act, 1945, provides 
no payment for the single, elder, or 
eldest child. Where the beneficiary is a 
man, a child of the family of any woman 
for the time being residing with him 
shall be treated as a child of his family, 
if the child (a) is an illegitimate child 
of theirs; or (b) was born not less than 
six months before the- day for which 
benefit is claimed and was wholly or 
mainly maintained by the beneficiary 
throughout the six months ending 
immediately before that day. There are 
special provisions on this head in the 
case of retirement pensions. 

Increase for adult dependant of 16/- 
(see table of benefits above).—This is 
payable for any period during which the 
beneficiary is residing with or is wholly 
or mainly maintaining his wife who is 
not engaged in any gainful occupation 
from which her weekly earnings exceed 
20/-; and for any period during which 
(a) the beneficiary is wholly or mainly 
maintaining her husband who is incap- 
able of self-support; (b) the beneficiary 
has residing with him and is wholly or 
mainly maintaining such other relative 
as may be prescribed being a relative in 
relation to whom such further conditions 
as may be prescribed are fulfilled; or 
(c) some female person, not being a 
child, has the care of a child or children 
of the beneficiary’s family, or of a child 
or children treated as such for the 
purpose of the provisions as to increase 
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for a child (supra) being a person in 
relation to whom such further conditions 
as may be prescribed are fulfilled, 
provided that a beneficiary shall not be 
entitled for the same period to an 
increase of this benefit in respect of more 
than one person. In the case of a retire- 
ment pension (a) this provision does not 
apply where the beneficiary is a married 
man and his wife is over pensionable age; 
and (b) so far as it relates to the amount 
of the increase, shall have effect subject 
to the provisions of the Act reducing the 
rate of the pension in respect of the 
beneficiary’s earnings. In this provision 
the expression ‘relative’? does not 
include any person who is a child, but 
includes a person who is a relative by 
marriage or adoption and a person who 
would be a relative if some person born 
illegitimate had been born legitimate. 

Exhaustion of unemployment and sick- 
ness benefit.—Unemployment benefit is 
exhausted after 180 days, but the unem- 
ployed person has a right to qualify for 
added days of benefit assessed on his 
record of contributions and benefit. 
Sickness benefit is exhausted after 312 
days if the beneficiary has not paid 156 
contributions. Thirteen contributions 
paid will requalify the beneficiary. If he 
has paid 156 contributions, his benefit 
lasts as long as he is sick. 

Maternity benefits apart from the grant 
of £4.—The attendance allowance of 
20/- a week is payable for 4 weeks from 
the date of the confinement. Maternity 
allowance at 36/- a week is payable for 
13 weeks beginning with the 6th con- 
tribution week before the expected week 
of confinement. If the pregnancy is later 
the allowance continues 6 weeks longer. 

Widow’s benefits.—The widow’s allow- 
ance of 36/- a week is payable for 13 
weeks following the husband’s death. 
The widowed mother’s allowance of 
33/6 a week is payable where she has a 
family including a child of the husband’s 
family or a child of theirs for any period 
during which she has a family and for 
which she is not entitled to a widow’s 
allowance, but this amount is reduced by 
1/- for every shilling exceeding 30/- 
which she has earned for the week 
preceding any week in which she is 


450 


| 


| 
| 
| 


NATIONAL INSURANCE 


entitled to a widowed mother’s allowance. 
The widow’s pension of 26/- a week is 
payable, where at her husband’s death 
she had been married for not less than 
10 years and she is over 50 but under 
60, for the period while she is under 60 
and for which she is not entitled to a 
widow’s allowance or widowed mother’s 
allowance. All these benefits cease on 
death, remarriage or for any period 
during which she cohabits with another 
man as his wife. There are provisions 
for widows’ pensions in special cases. 
Guardian’s Allowance.—A person is 
entitled to a guardian’s allowance for 
a child who is for the time being a child 
of his family if (a) the parents of the 
child are dead; and (b) one at least 
of them was an insured person. Regula- 
tions may modify paras. (a) and (b) 
where a child has been adopted or is 
illegitimate or where the marriage of 
the child’s parents was terminated by 
divorce or the child’s parents or one 
of them cannot be traced. Parent in- 
cludes step-parent for this provision. 
Retirement Pension.—This is payable 
to a man over 65 or a woman over 
60 who has retired from regular employ- 
ment. The weekly rate is increased by 
1/- for every 25 contributions as an 
employed or self-employed person paid 
by the beneficiary after attaining pen- 
sionable age. but where the earnings 
of a beneficiary who is less than 5 years 
over pensionable age have exceeded 
20/- for the week preceding any week 
for which he is entitled to a retirement 
pension the weekly rate of his pension 
shall for the last mentioned week be 
reduced by 1/- for each complete shilling 
of the excess. This does not apply to 
the first week after retirement. When 
a husband obtains a retirement pension 
his wife, if she is 60 years of age, obtains 
a separate retirement pension on his 
insurance at 16/- a week which may be 
increased by 1/- a week for every 25 
contributions her husband has paid 
after he has reached 65 and she 60 
years of age. If a widow immediately 
before she reached the age of 60 was 
drawing a widow’s benefit, she qualifies 
on her late husband’s insurance for 
a retirement pension at 26/- a week. 
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Provision is made for raising the rate 
of non-contributory old age pensions 
(q.v.) to 26/- a week (in the case of a 
married woman 16/- a week). A person 
is not entitled both to an old age pension 
and to a retirement pension under this 
Act. 

Contribution . Conditions.—Employed 
persons can qualify for unemployment 
and sickness benefits and maternity 
grant and attendance allowance; self- 
employed persons can qualify for sickness 
benefit and maternity grant and attend- 
ance allowance; and insured persons of 
any class can qualify for any other 
description of benefit. 

1. Unemployment and Sickness Benefit. 

The contribution conditions for unem- 
ployment benefit or for sickness benefit 
are that: 

(a) not less than 26 contributions 
have been paid by the claimant 
in respect of the period between 
his entry into insurance and the 
day for which the benefit is 
claimed; and 
not less than 50 contributions or 
their equivalent have been paid 
by or credited to him in respect 
of the last complete contribution 
year before the beginning of the 
benefit year which includes the 


(b) 


day for which the benefit is 
claimed. 

2. Maternity Grant and Attendance 
Allowance. 


The contribution conditions for a 
maternity grant or an attendance allow- 
ance are:— 

(a) that not less than 26 contributions 
have been paid by the relevant 
person in respect of the period 
beginning with that person’s entry 
into insurance and ending im- 
mediately before the relevant time; 
and 
that not less than 26 such con- 
tributions have been paid by or 
credited to that person in respect 
of the last complete contribution 
year before the relevant time. 

In this paragraph the expression 
“relevant time’? means the date of the 
confinement, or, where the relevant per- 
son is the husband and he was dead or 
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over pensionable age on that date, the 
date of his attaining pensionable age or 
dying under that age. 

3. Maternity Allowance. 

The contribution conditions for a 

maternity allowance are that: 

(a) not less than 45 contributions have 
been paid by or credited to the 
claimant in respect of the 52 
weeks immediately preceding the 
period for which the allowance 
is payable; and 

(b) of those contributions not less 
than 26 are either contributions 
actually paid or contributions 
credited by virtue of the section 
contained in Part IV of the Act 
relating to married women. 

4, Widow’s Benefit and Retirement Pen- 
sion. 

Thecontributionconditionsforwidow’s 

benefit or a retirement pension are that: 

(a) not less than 156 contributions 
have been paid by the relevant 
person in respect of the period 
between his entry into  insur- 
ance and the relevant time; and 

(b) the yearly average of the con- 
tributions paid by or credited to 
that person (ascertained as at the 
relevant time) is not less than 50. 

In this paragraph the expression 

“relevant time’? means the date of the 
relevant person attaining pensionable 
age or dying under that age. 

5. Death Grant. 

The contribution conditions for death 

grant are that: 

(a) not less than 26 contributions were 
paid by the relevant person for the 
period between his entry into insur- 
ance and the relevant time; and 

(b) either 
(i) not less than 45 such con- 

tributions have been paid by 
or credited to that person in 
respect of the last complete 
contribution year before the 

relevant time; or 
(ii) the yearly average of the con- 
tributions paid by or credited 
to that person (ascertained as 
at the relevant time) is not 
less than 45. 
paragraph 


In_ this the expression 
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“relevant time’? means the date of the 
deceased’s death or, where immediately 
before that date the relevant person was 
dead or over pensionable age, the date 
of that person attaining pensionable age 
or dying under that age. 

In these paragraphs the expression 
“relevant person’? means the person by 
whom the conditions are to be satisfied. 

Administration.—The scheme under 
the Act is administered by the Minister 
of. National Insurance, who works 
through his regional and local offices, 
which work in association with the 
Ministry of Labour’s employment ex- 
changes, where unemployment benefit 
will continue to be paid. Provision may 
be made for the payment of sickness 
and other benefits through the post. 
The Minister will be advised by the 
National Insurance Advisory Committee 
and there will also be local advisory 
committees. There is one Minister in 
control, one payment of contribution 
and one fund into which contributions 
are paid. The Act contains some 80 
sections with power to the Minister to 
make 100 sets of regulations and orders. 
Enquiries, therefore, on matters of detail 
should be made to the nearest local 
office of the Minister. 

The Act applies to Scotland with 
modifications, but not to Northern 
Ireland. 

NATIONALINSURANCE (INDUST- 
RIAL INJURIES).—The National In- 
surance (Industrial Injuries) Act, 1946, 
substitutes a system of national insur- 
ance for the provisions of the Work- 
men’s Compensation Acts, which, in 
fact, were largely covered by private 
insurance, with considerable extensions 
and amendments. All persons in insurable 
employment are compulsorily insured 
against personal injury caused by acci- 
dent arising out of and in the course 
of such employment, and also against 
any prescribed disease, and any pre- 
scribed personal injury not so caused, 
being a disease or injury due to the 
nature of that employment. 

The Insured.—Insurable employment 
is that in Great Britain under any con- 
tract of service or apprenticeship, 
whether written or oral, and whether 
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express or implied. There is no income 
limit and all work is covered. There are 
seven other classes of persons employed 
who are considered to be insurable, 
though not necessarily under a contract 
of service. These are fully defined in 
part 1 of the first schedule to the Act 
and are (1) certain mariners employed 
outside Great Britain; (2) certain pilots; 
(3) certain life-boat crews; (4) certain 
crews and others employed in British 
civilian aircraft employed outside Great 
Britain; (5) certain persons employed in 
Great Britain under any public or local 
authority constituted in Great Britain; 
(6) persons employed in Great Britain 
in plying for hire with any vehicle or 
vessel the use of which is obtained under 
any contract of bailment (other than a 
hire purchase agreement) in considera- 
tion of the payment of a fixed sum or a 
share in the earnings or otherwise; and 
{7) persons employed in Great Britain 
in fire brigades, rescue brigades, first 
aid or salvage parties at a factory or 
mine or works as may be prescribed or 
of any such similar organization as may 
be prescribed. The provisions with regard 
to mariners and airmen may be modified 
by regulations. 

Though a person employed falls within 
the main class or one of the seven further 
classes of insurable employment, yet if 
he falls within one of the eight classes of 
excepted employments, he will not be in 
insurable employment. These will be 
found fully defined in part 2 of the first 
schedule to the Act. They are persons 
employed (1) in any prescribed employ- 
ment in Great Britain under a public or 
local authority constituted in Great 
Britain; (2) certain persons employed in 
ships; (3) certain crews and others em- 
ployed in aircraft; (4) those in employ- 
ment of a casual nature not being 
employment (a) for the purposes of the 
employer’s trade or business; or (b) as a 
pilot on board a ship or vessel; or (c) for 


the purposes of any game or recreation 
_ where the persons employed are engaged 
or paid through a club; or (d) as a 
- member of any such organization as may 
be prescribed under the last mentioned 


of the insured employments; (5) those 
employed in the service of the husband 
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or wife of the insured person; (6) those 
employed by certain specified relatives 
of the person employed, in so far as the 
employment (a) is employment in a 
private dwelling-house in which both 
the person employed and the employer 
reside; and (b) is. not employment for 
the purposes of any trade or business 
carried on there by the employer; (7) 
those employed in any class prescribed 
for the purposes of this paragraph with 
the consent of the Treasury, as being 
of such a nature that it is ordinarily 
adopted as subsidiary employment only; 
and (8) those employed in any class 
prescribed for the purposes of this 
paragraph, with the consent of the 
Treasury, where the person is employed 
therein to no greater extent than may be 
prescribed as inconsiderable. 

This Act does not apply to employ- 
ment in the naval, military or air forces, 
but it does apply to persons employed 
by or under the Crown, if it would have 
applied to them had the employer been 
a private person, though Orders in 
Council may modify the provisions of 
the Act to adapt it to the case of such 
persons, and employments under the 
Crown may be declared to be excepted 
employments by means of regulations. 
Children under the upper limit of the 
compulsory school age (see FAMILY 
ALLOWANCES Act, 1945) and _ their 
employers are exempt from contributions 
but regulations may provide for the 
entitlement of such children to benefits. 

Contributions.—As in the case of 
national insurance for health, unem- 
ployment etc. (q.v.) there is one minister, 
the same minister, the Minister of 
National Insurance, one fund, the 
Industrial Injuries Fund, and one con- 
tribution paid by the employer into 
the fund by stamping the same card 
which he stamps for national insurance. 
Thus the employer pays his employee’s 
contribution as well as his own, re- 
covering from his employee’s wages, 
salary or otherwise that employee’s 
contribution. He may not even by con- 
tract deduct his own contribution fronf 
his employee’s wages or salary or 
recover it otherwise. If the insured per- 
son receives no remuneration from his 
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employer or any other person, the 
employer must pay both contributions, 
without any right of recovery from the 
employed person. Where an insured 
person is employed by more than one 
person in any contribution week the 
first person employing him in that week 
or such other person as may be pre- 
scribed by regulation is to be deemed to 
be the employer. Regulations may pre- 
scribe who is to be treated as the insured’s 
employer in three cases:—(1) that of 
any person who is an insured person 
otherwise than by virtue of a contract of 
service or apprenticeship; (2) that of any 
other insured person employed for the 
purpose of any game or recreation and 
engaged or paid through a club; or 
(3) that of any other insured person in 
whose case it appears to the Minister 
there is difficulty in the application of 
all or any provisions of the Act relating 
to employees. 

The weekly rates of contribution are: 


For men over the age of 18 
For women over the age of 18 
For boys under the age of 18 
For girls under the age of 18 
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evidence to the contrary, to have arisen 
out of that employment. There is no 
express provision disentitling the insured 
person from benefit in the case of 
“serious and wilful misconduct,” but if 
it is shown that the accident did not 
arise out of the employment, he will not 
be in benefit, as for instance where 
the insured person has so broken a 
condition of his employment that the 
accident did not arise out of the employ- 
ment, because his act was right outside 
the sphere of his duties. : 
However, by s. 8, an accident is to 
be deemed to arise out of and in the 
course of the employment, although the 
insured person is acting in contravention 
of any statutory or other regulation 
applicable to his employment or of any 
orders of the employer or that he was 
acting without instructions from his 
employer, provided that (1) the acci- 
dent would have been deemed so to 
have arisen had the act not been done in 


By the 
insured By the 
person employer 
4d. 4d. 
Bd: 3d. 
23d. 24d. 
2d. 2d. 





There are to be paid out of moneys 
provided by Parliament as the Treasury 
may determine sums estimated to be 
equal to 1/Sth of the aggregate amount 
of the combined contributions paid. 

The Risk.—The risk against which all 
insured persons are insured is the former 
liability of the bulk of employers against 
accident to their workmen, arising out 
of and in the‘course of their employment 
(and also against certain prescribed 
diseases). Nevertheless the risk is greater 
than the old liability, since formerly the 
workman had to prove that the accident 
arose not only in the course of the 
employment but also out of the employ- 
ment, but under the new Act, if the 
insured person proves that the accident 
arose in the course of his employment, 
it is to be deemed, in the absence of 
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contravention as aforesaid or without 
instructions from his employer, and 
(2) the act was done for the purposes of 
and in connection with the employer's 
trade or business. 

Another enlargement of the risk from 
the old liability is that by s. 9 an accident 
happening while an insured person is 
with the express or implied permission 
of his employer, travelling as a passenger 
by any vehicle (including ship, vessel or 
aircraft) to or from his place of work, 
shall, notwithstanding that he is under 
no obligation to his employer to travel 
by that vehicle (this provision constitutes 
the change of law), be deemed to arise 
out of and in the course of his employ- 
ment, if (a) the accident would have 
been deemed so to have arisen had he 
been under such an obligation; and 
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(b) at the time of the accident, the 
vehicle (i) is being operated by or on 
behalf of the employer or some other 
person by whom it is provided, in 
pursuance of arrangements made with 
his employer; and (ii) is not being 
operated in the ordinary course of a 
public transport service. Lastly by s. 10 
an accident happening to an insured 
person in or about any premises at 
which he is for the time being employed 
for the purposes of his employer’s trade 
or business shall be deemed to arise out 
of and in the course of his employment, 
if it happens while he is taking steps, 
on an actual or supposed emergency at 
those premises, to rescue, succour or 
protect persons who are, or are thought 
to be or possibly to be, injured or im- 
perilled, or to avert or minimize serious 
damage to property. 

A Further Risk—Industrial diseases 
and injuries not caused by accident.— 
An insured person is also insured against 
fa) any prescribed disease and (b) any 
prescribed personal injury not caused by 
such accident as is above stated, being a 
disease or injury due to the nature of 
that employment. The Minister before 
he prescribes such a disease or injury 
must be satisfied: (a) that it ought to be 
treated having regard to its causes and 
incidence and any other relevant con- 
siderations, as a risk of their occupations 
and not as a risk common to all persons 
and (b) it is such that, in the absence of 
special circumstances, the attribution of 
particular cases to the nature of the 
employment can be established or pre- 
sumed with reasonable certainty. There 
are special provisions in s. 57 as to 
pneumokoniosis. 

Benefits.—There are three basic bene- 
fits: Injury benefit, disablement benefit 
and death benefit. The two first basic 
benefits depend on the degree of disa- 
bility suffered, a measure borrowed from 
the Ministry of Pensions, and not on loss 
of earning power, the measure formerly 
applied under the Workmen’s Compensa- 
tion Acts. 

Injury Benefit.—This benefit is 45/- a 
week, or 7/6d. a day, during which the 
beneficiary is incapable of work for the 
first 26 weeks after the accident. No 
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injury benefit is payable for the first 
three days unless the beneficiary is in- 
capable of work for 12 days (not 
necessarily consecutive) as a result of the 
injury. If the beneficiary is under 18 
years of age, and not entitled to benefit 
for a child or adult dependants, this 
benefit is 22/6d. while he is under 17 
and 33/9d. between the ages of 17 and 
18 years. 

Disablement benefit (pension or gra- 
tuity).—This benefit is payable when at 
the end of the injury benefit period of 156 
days (or earlier at the option of the 
beneficiary, if he finds himself not in- 
capable of work), or thereafter if the 
beneficiary continues to suffer from loss 
of physical or mental faculty resulting 
from the injury which either is likely to 
be permanent or is substantial, i.e. not 
less than 20%. The extent of disability 
is to be assessed on a percentage basis 
and the assessment may be for a period 
or for life. Where the assessment is less 
than 20% a disablement gratuity is paid 
not exceeding £150 which may be paid 
by instalments. The disablement pension 
for life or for a fixed period is at a rate 
not exceeding 45/- (100 per cent.), which 
may be reduced to half rate for those 
under 17, and three-quarter rate for 
those between 17 and 18. By the third 
schedule the rates of disablement pension 
are given as: 

weekly rate 


Song: 
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Death Benefit.—The right of widows, 
widowers, children, parents and relatives 
and women having the care of deceased’s 
children where the death of the insured 
person results from the injury is set out 
in ss. 19-24 of the Act, as also are the 
rates of pension or gratuity. 

Additional Benefits.—The insured may 
receive one or sometimes more of a 
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number of additional benefits: unem- 
ployability supplement, special hardship 
and constant attendance and hospital 
‘allowances, payments for child and 
adult dependants and payment in certain 
cases where there is no insurable employ- 
ment. See ss. 13, 14, 15, 16, 17, 18, 81. 

Procedure.—With the exception of 
certain matters reserved for the Minister’s 
decision (special questions), certain 
matters as to children determined under 
the Family Allowance Act, 1945, and 
questions of loss of faculty (disablement 
questions) decided by a Medical Board 
or a medical appeal tribunal, claims for 
benefit and questions arising in connec- 
tion with a claim for or award of benefit 
are determined by an insurance officer 
with appeal to the local appeal tribunal 
and thence to the Industrial Injuries 
Commissioner. Notice of accident must 
be given within the prescribed time. 
Claims for benefit are made to the local 
Insurance officer, who may refer the 
claim or question to the local appeal 
tribunal. Regulations may be made for 
payment of benefit through the post office 
and benefit is not assignable and does 
not pass to the trustee in bankruptcy. 
The Minister of National Insurance is 
responsible for the administration of the 
Act, controls the Industrial Injuries 
Fund and is advised, on his request, by 
the Industrial Injuries Advisory Council 
with a chairman appointed by the 
Minister and an equal representation of 
employers and insured persons. 

The Act applies to Scotland with 
modifications, but not to Northern 
Ireland. 

NATIONALITY; BRITISH SUB- 
JECT OR COMMONWEALTH CITI- 
ZEN.—Part 1. Before 1 January, 1949. 
—A person might be a British subject 
either by birth, or by naturalization (see 
NATURALIZATION), or by the annexation 
to the British Empire of territory in 
which he lived, or, in the case of a 
woman, by marriage with a British 
subject, subject to the provisions of the 
Act of 1933 (see Status of a Married 
Woman below). 

Persons born in the British Empire.— 
Every child born within His Majesty’s 
Dominions and allegiance was a British 
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subject. The child of a foreign ambassa- 
dor or other personal representative of a 
foreign country and the children of 
members of a foreign invading army 
were not born within the allegiance. It 
made no difference that his parents were 
aliens or, possibly, even that they were 
enemy aliens, unless they were present 
within the Dominions only as a result of 
foreign hostile invasion; but the child of 
an enemy prisoner or person interned 
might possibly be an alien. : 

Birth in Protectorates ete.—Any child 
born in a place where by treaty, capitu- 
lation, grant, usage, sufferance, or other 
lawful means, His Majesty was at the 
time of that person’s birth exercising 
jurisdiction over British subjects was, if 
at the time of his birth his father was a 
British subject, to be deemed to be a 
natural-born British subject. 

Persons born at sea.—Any person born 
on board a British ship was a British 
subject, whether or not the ship was, at 
the time, in foreign waters or even in a 
foreign port. A person born in a foreign 
ship was not a British subject merely by 
reason of the ship’s having been in 
British territorial waters, or even in a 
British port, at the time of the birth. 

Persons born outside the British 
Empire.—A person born outside His 
Majesty’s Dominions was a British 
subject provided that his father was at 
the time of that person’s birth a British 
subject and either: 

(1) the father was a British subject (a) 
by reason of having been born with- 
in His Majesty’s Dominions and 
allegiance, or (5) (if the birth was on 
or after 1 January, 1915) by reason 
of (i) naturalization, (ii) annexation 
of territory, or (iii) service under 
the Crown; or 

(2) (a) if the birth was before 1 January, 
1915, (by 18th century legislation) 
his paternal grandfather was born 
within the King’s Dominions and 
allegiance, provided that his father 
had not ceased (otherwise than by 
death) to have the rights of a 
British subject; or (b) if the birth 
was on or after 1 January, 1915, but 
before 4 August, 1922, his paternal 
grandfather was born within the 
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King’s Dominions and_ allegiance 
and where birth was registered at a 
British consulate within 12 months 
after 1 August, 1922; or (c) if the 
birth was after 4 August, 1922, 
whose birth was registered at a 
British consulate within one year of 
his birth or, in special circumstances 
and with consent of the Home 
Secretary, within two years of birth. 

By the British Nationality and Status 
of Aliens Act, 1943, the existing restric- 
tions contained in paragraph (2) 6 and c 
were swept away. Where a person is or 
was born outside His Majesty’s Do- 
minions and his father was at the time of 
his birth a British subject, registration 
was granted as of right within one year 
of the birth and the Home Secretary 
might sanction registration at any time. 
The provision was retrospective so that 
persons born before 1 January, 1915, 
could now be registered, if the Home 
Secretary granted permission. 

On attaining the age of 21 the person 
whose birth was registered had to make a 
declaration of the retention of his British 
nationality, and at the same time, if he 
was a citizen of another country the law 
of which allowed him to divest himself of 
that nationality, so to divest himself. 
“In spite of all temptations to belong to 
other nations’? he would then remain an 
Englishman. 

Status of a Married Woman.—The 
British Nationality and Status of Aliens 
Act, 1933, provided for the national 
status of married women. The general 
rule was that the wife of a British subject 
was deemed to be a British subject and 
the wife of an alien to be an alien, but by 
the Act (1) where a woman had married 
an alien, unless by her marriage she 
acquired her husband’s nationality, she 
did not by her marriage cease to be a 
British subject; and (2) where a man 
during the continuance of his matriage 
ceased to be a British subject, unless his 
wife acquired the new nationality of her 
husband by his acquisition of it, she was 
not deemed to have ceased to be a 
British subject; and where she did so 
acquire his new nationality she might, 
whether her marriage was still continuing 
or not, within 12 months of acquiring 
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her new nationality or at such later time 
as the Home Secretary might allow, 
make a declaration that she desired to 
retain British nationality and thereupon 
be deemed to have retained it; and (3) 
where, after the year 1933, an alien 
became naturalized, his wife, if not 
already a British subject, was not to be 
deemed to be a British subject unless 
within 12 months from the date of her 
husband’s naturalization or within such 
longer period as the Home Secretary 
might allow she made a declaration that 
she desired to acquire British nationality; 
and lastly (4) where an alien was a subject 
of a state at war with his Majesty, his 
wife, if at birth a British subject, might 
make a declaration that she desired 
to resume British nationality and the 
Home Secretary at his discretion might 
give her a certificate of naturalization. 

Part 2. On and after 1 January, 1949. 
—‘‘British subject’? defined.—By the 
British Nationality Act, 1948, as from 
1 January, 1949, every person (1) who 
under that Act is ‘‘a citizen of the United 
Kingdom and Colonies” or (2) who 
under any enactment in force in Canada, 
Australia, New Zealand, the Union of 
South Africa, Newfoundland, India, 
Pakistan, Southern Rhodesia, or Ceylon 
(Commonwealth countries other than 
the U.K. and Eire [see below]) is a 
citizen of that Commonwealth country, 
is to have the status of a British subject 
and a person having that status may be 
known as either a British subject or a 
Commonwealth citizen. The scheme 
under which citizenship of a Common- 
wealth country becomes the gateway to 
British nationality results in the creation 
of a common nationality for the people 
of the United Kingdom and Colonies 
and the nine Dominions. ; 

Citizenship of the United Kingdom and 
Colonies. —A. Acquisition on and after 
1 January, 1949.—(a) By birth.—Every 
person born in the United Kingdom and 
Colonies on or after 1 January, 1949, 
shall be such a citizen by birth (subject 
to two limited exceptions) (s.4). A person 
born aboard a registered ship or aircraft, 
or aboard an unregistered ship or air- 
craft of the government of any country, 
shall be deemed to have been born in the 
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place in which the ship or aircraft was 


registered, or, as the case may be, in 


that country. 

(b) By descent.—Every person born 
on or after 1 January, 1949, if his father 
was such a citizen at the time of the 
birth, shal] be such a citizen by descent 
(subject to certain exceptions where the 
father was such by descent only) (s.5). 

(c) By registration.—A citizen of any of 
the above-stated nine Commonwealth 
countries or of Eire, being a person of 
full age and capacity, shall be entitled, 
on making application to the Home 
Secretary to be registered as such a 
citizen, if he satisfies the Home Secretary 
either (1) that he is ordinarily resident in 
the United Kingdom and has been so 
resident throughout the period of 12 
months, or such shorter period as the 
Home Secretary may, in the special 
circumstances of any particular case, 
accept immediately preceding his appli- 
cation; or (2) that he is in Crown Service 
under His Majesty’s government in the 
United Kingdom. A woman who has 
been married to a citizen of the United 
Kingdom and Colonies (and if she is a 
protected person or an alien on taking 
the oath of allegiance) is entitled, on 
application, to be registered as such a 
person, whether or not she is of full age 
and capacity. But a person who has 
renounced or has been deprived of such 
citizenship is not entitled to be registered 
as such a citizen, but may be so registered 
with the approval of the Home Secretary 
(s.6). Upon application made by parent 
or guardian the Home Secretary may 
register as such a citizen the minor child 
of such a citizen and may in special 
circumstances cause any minor to be so 
registered (s.7). By s.8 provision is made 
for registration in the Dominions, 
Colonies etc.* 

(d) By naturalization. 
LIZATION. 

(e) By incorporation of territory. If 
any territory becomes a part of the 
United Kingdom and Colonies, persons 
who shall be such citizens by reason of 
their connection with that territory, may 
be specified by Order in Council and 
shall be such citizens from a date 
which shall be specified in the order. 


See NATURA- 
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B. Status of persons alive on 1 Jan., 
1949, who were British subjects immedi- 
ately before that date. (See Part I of 
this Article). 

Transitional Provisions.—So far Part 2 
of this article has dealt with the acquisi- 
tion of the citizenship of the United 
Kingdom and Colonies on and after 
1 Jan., 1949. By s. 12 the following 
British subjects existing on 1 Jan., 1949 
(See Part I above), are such citizens: 

1. Persons born or naturalized in the 
United Kingdom and Colonies or 
born in a protectorate, protected 
state or United Kingdom trust 
territory. 

2. Persons born outside the United 
Kingdom and Colonies (whether 
abroad or in a Commonwealth 
country) of a father born or 
naturalized in the United Kingdom 
and Colonies. 

3. Persons who derive British nation- 
ality from a more remote ancestor, 
e.g. from a grandfather born in 
the United Kingdom, if they have 
no nearer connection in a 
Commonwealth country. 

Provision is also made for the registra- 
tion at the direction of the Home 
Secretary before 1 Jan., 1949, of British 
subjects of remoter ancestry living, e.g., 
in the British Commonwealth, who, 
although their father and grandfather 
were born outside the United Kingdom 
and Colonies, have none the less main- 
tained close connection therewith, intend 
to make their own ordinary residence 
therein and wish to become citizens 
thereof (s. 12). 

Canada and Eire have enacted citizen- 
ship laws; but Commonwealth countries 
other than Canada have not yet done so. 
Provision, therefore, is made to prevent 
persons not scheduled in the above 
paragraphs whose status will depend 
upon the enactment of a citizenship 
law by a Commonwealth country from 
losing their British nationality during 
the interim period between 1 Jan., 1949, 
and the enactment of a citizenship law 
by that country, and also to enable 
existing British subjects who do not 
eventually become citizens of a Common- 
wealth country to retain their status as 
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British subjects by making them citizens 
of the U.K. and Colonies (s. 13). 

Ss. 12, 13 and the Third Schedule of 
the Act are too elaborate and com- 
plicated to be set out in detail here. 
Their full effect will be found in the 
Government Summary of The British 
Nationality Bill, 1948. Cmd. 7326. 

Ss. 14 to 17 restore British nationality 
in certain cases there specified. 

Renunciation and deprivation of citizen- 
ship.—Provision is made by s. 19 for the 
renunciation of citizenship of the United 
Kingdom and Colonies by one of full 
age and capacity who is also a citizen of 
one of the nine Commonwealth countries 
or a national of a foreign country and, 
by ss. 20 and 21, for deprivation of 
citizenship of persons who are such by 
registration and of naturalized persons. 
(See NATURALIZATION.) 

The anomalous position of citizens of 
Eire.—The legislation of Eire (now 
called the Republic of Ireland) has 
repealed, so far as Eire is concerned, all 
the law relating to British nationality, 
although British citizens in Eire were 
excepted from most of the liabilities 
imposed on aliens. Therefore, although 
by the law of the United Kingdom 
most Eire citizens were British subjects, 
by the law of Eire they were not. 

In December, 1948, the Government of 
Eire passed the Republic of Eire Act, 
which came into force on 18 April, 1949. 
Eire then became the Republic of Ireland. 
It is not intended that Eire citizens shall 
thereby cease to be entitled to claim to 
remain British subjects; but the Republic 
of Ireland being to all intents a foreign 
country, outside the British Common- 
wealth, has raised constitutional prob- 
lems and difficulties which will require 
time and legislation to resolve. Statesmen 
and constitutional lawyers are trying to 
work out new conceptions of Common- 
wealth relations which would make room 
for countries whose citizens do not admit 
personal allegiance to the Crown. 

By the British Nationality Act, 1948, 
any citizen of Eire who immediately 
before 1 Jan., 1949, was also a British 
subject shall not by reason of the Act be 
deemed to have ceased to be a British 
subject, if at any time he gives notice in 
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writing to the Home Secretary claiming 
to remain a British subject on all or any 
of the following grounds : (a) that he is 
or has been in Crown service under His 
Majesty’s Government in the United 
Kingdom; (6) that he is the holder of a 
British passport issued by the govern- 
ment of the United Kingdom or the 
government of any colony, protectorate, 
United Kingdom mandated territory or 
United Kingdom trust territory; (c) that 
he has associations by way of descent, 
residence or otherwise with the United 
Kingdom or with any colony, or pro- 
tectorate, or any such territory. A claim 
under this provision may be made on 
behalf of a child who has not attained 
the age of 16 years by any person who 
satisfies the Home Secretary that he is a 
parent or guardian of the child. 
Where by a Commonwealth Act in one 
of the nine Dominions provision is made 
for enabling citizens of Eire to claim to 
remain British subjects, any person who 
remains a British subject by that Act 
shall also be deemed to have remained 
so by the British Act of 1948, s. 2. 
Subject, however, to these provisions, 
Eire citizens will not be British citizens. 
But Eire citizens who are not British 
subjects will continue to be treated in 
the same way as British subjects, until 
alteration in the law is made in the 
United Kingdom or the Commonwealth 
concerned. By the Act of 1948 the term 
‘alien’? does not apply to Eire citizens. 
Lastly, Eire citizens resident in the 
United Kingdom or Colonies have the 
same right to become citizens of the 
United Kingdom and Colonies by 
registration under s. 6 as have citizens of 
countries of the Commonwealth. 
British Protectorates, Trust Terri- 
tories and Protected States.—By s. 32 
“a British-protected person means a 
person who is a member of a class of 
persons declared by Order in Council 
made in relation to any protectorate, 
protected state, mandated or trust 
territory to be for the purpose of the 
Act British-protected persons by virtue 
of their connection with that protector- 
ate, state or territory.” By s. 3 sub-s. 3 
the expression “alien” in the Aliens 
Restriction Acts, 1914 and 1919, and in 
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any order made thereunder, does not 
include a British-protected person, and 
in the Act itself the expression “‘alien”’ 
means a person who is not a British 
subject, a British-protected person or a 
citizen of Eire. 

Status of married women.—The Act 
of 1948, by its provisions and the repeal 
of provisions of the Act of 1914, for the 
purposes of nationality places a married 
woman in the position of a single 
woman. Since 1 January, 1949, when a 
woman who is a citizen of the United 
Kingdom and Colonies marries an alien 
she remains such a citizen and a 
woman who had already lost her British 
nationality by marriage or during its con- 
tinuance reacquired it on 1 January, 
1949, by automatically becoming either 
a citizen of the United Kingdom and 
Colonies or a citizen of a Common- 
wealth country not being the United 
Kingdom. 

An alien woman who has marrted a 
citizen of the United Kingdom and 
Colonies after 1 January, 1949, does not 
automatically acquire .such citizenship. 
She can apply under s. 6 for registration 
as such a citizen, but the grant of 
permission is discretionary. A woman 
who is a citizen of a Commonwealth 
country but not of the United Kingdom 
and Colonies, or who is a British- 
protected person, does not on marriage 
to a citizen of the United Kingdom and 
Colonies acquire such citizenship. She 
can apply under s. 6, sub-s. 2, for 
registration, whether or not she is 
resident in the United Kingdom and 
Colonies. In this case she is entitled as 
of right to registration. A married 
woman with dual nationality can re- 
nounce her citizenship of the United 
Kingdom and Colonies, and a married 
alien woman* married to an alien hus- 
band may apply for naturalization in 
her own right. A woman who before 
1 January, 1949, was married to a person 
who on that date became a citizen of 
the United Kingdom and Colonies, or 
would have become so had he not died 
before, although she be of alien origin, 
if on that date she was a British subject 
automatically became a citizen of the 
United Kingdom and Colonies. In other 
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cases she could become such a citizen 
only if none of the Commonwealth 
countries with which she was connected 
by marriage granted her citizenship. 
Legitimated and posthumous children. 
—By s. 23 children legitimated by the 
marriage of their parents have their 
citizenship determined as if they had been 
born legitimate. S. 24 provides: for the 
case of posthumous children. 
NATURALIZATION.—The Home 
Secretary, if application is made to him 
in the prescribed manner by any alien 
or British-protected person of full age 
and capacity who satisfies him that he 
is qualified under the provisions laid 
down in the second schedule to the 
British Nationality Act, 1948, may 
grant to him a certificate of naturaliza- 
tion. The person to whom a certificate is 
granted, on taking the oath of allegiance 
becomes a citizen of the United King- 
dom and Colonies. The grant is dis- 
cretionary. No appeal lies against the 
decision and the Home Secretary need 
give no reasons for refusing to grant a 
certificate. This function of the Home 
Secretary in any colony, protectorate or 
United Kingdom Trust Territory is to 
be exercised by the Governor, but he 
may not grant a certificate of naturaliza- 
tion except with the approval of the 
Home Secretary. 

Qualification for naturalization.— 
A. In the case of an alien: 

(a) that he has either resided in the 
United Kingdom or been in 
Crown service under His Majesty’s 
government in the United King- 
dom, or partly the one and partly 
the other, throughout the period 
of 12 months immediately pre- 
ceding the date of the application; 
and (6) that during the 7 years 
immediately preceding the said 
period of 12 months he has either 
resided in the United Kingdom or 
any colony, protectorate, United 
Kingdom mandated territory or 
United Kingdom trust territory or 
been in Crown service as afore- 
said, or partly the one and partly 
the other, for periods amounting 
in the aggregate to not less than 
4 years; and (c) that he is of good 
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character; and (d) that he has 
sufficient knowledge of the Eng- 
lish language; and (e) that he 
intends in the event of a certificate 
being granted to him—(i) to reside 
in the United Kingdom or in any 
colony, protectorate or United 
Kingdom trust territory; or in the 
Anglo-Egyptian Sudan or (ii) to 
enter into or continue in Crown 
service under His Majesty’s govern- 
ment in the United Kingdom, or 
under the government of the 
Anglo-Egyptian Sudan, or service 
under an international organiza- 
tion of which His Majesty’s 
government in the United King- 
dom is a member, or service in 
the employment of a society, 
company or body of persons estab- 
lished in the United Kingdom or 
established in any colony, pro- 
tectorate or United Kingdom 
trust territory. 

But the Home Secretary may if in the 
special circumstances of any par- 
ticular case he thinks fit—(1) allow 
a continuous period of 12 months 
ending not more than 6 months 
before the date of the application 
to be reckoned, for the purposes of 
sub-paragraph (a) as if it had 
immediately preceded that date; 
(2) allow residence in any 
Commonwealth country including 
Eire, or in any mandated territory 
or trust territory or in the Anglo- 
Egyptian Sudan, or residence in 
Burma before 4 January, 1948, 
to be reckoned for the purposes 
of sub-paragraph (b); (3) allow 
service under the government of 
any Commonwealth country other 
than Eire, or of any state, province 
or territory thereof, or under the 
government of the Anglo-Egyptian 
Sudan, or service before 4 January, 
1948, under the government of 
Burma, to be reckoned for the 
purposes of sub-paragraph (b) as 
if it had been Crown service under 
His Majesty’s government in the 
United Kingdom; (4) allow periods 
of residence or service earlier than 
8 years before the date of the 
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application to be reckoned in 
computing the aggregate men- 
tioned in sub-paragraph (6). 

B. In the case of a British-protected 
person : 

(a) that he is ordinarily resident in the 
United Kingdom and has been so 
resident throughout the period of 
12 months, or such shorter period 
as the Secretary of State may in 
the special circumstances of any 
case accept, immediately pre- 
ceding his application; or (d) that 
he is in Crown service under His 
Majesty’s government in the 
United Kingdom, and 

the qualifications specified in 
paragraphs (c) (d) and (e). 

Application to colonies, protectorates 
and trust territories—The foregoing 
provisions in their application to any 
colony, protectorate or United Kingdom 
trust territory, have effect as if 

(a) for any references therein to the 
Home Secretary there were sub- 
stituted references to the Governor 
of that colony, protectorate or 
territory; (b) for the reference in 
sub-paragraphs (a) (with regard to 
aliens and to protected persons) to 
residence in the United Kingdom 
there were substituted a reference 
to residence in that colony, pro- 
tectorate or territory; and (c) for 
the reference therein to the English 
Janguage there were substituted, 
in the case of a British-protected 
person, a reference to the English 
language or any other Janguage in 
current use in that colony, pro- 
tectorate or territory, and, in the 
case of an alien, a reference to the 
English language or any language 
recognized in that colony, pro- 
tectorate or territory as being on 
an equality with the English 
language. 

Deprivation of citizenship.—The Home 
Secretary may deprive a naturalized 
person of citizenship if he is satisfied that 
(a) the certificate was obtained by means 
of fraud, false representation or the 
concealment of any material fact; (b) he 
has shown himself by act or speech to be 
disloyal or disaffected towards His 
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Majesty; (c) he has during any war in 
which His Majesty was engaged unlaw- 
fully traded or communicated with an 
enemy or been engaged in or associated 
with any business which was to his 
knowledge carried on in such a manner 
as to assist an enemy in that war; (d) he 
has within 5 years after becoming 
naturalized been sentenced in any 
country to imprisonment for not less 
than 12 months; or (e) that he has been 
ordinarily resident in foreign countries 
for a continuous period of 7 years and 
during that period has neither (1) been 
at any time in the service of His Majesty 
or of an international organization of 
which the Government of any part of 
His Majesty’s Dominions was a member; 
nor (2) registered annually in the pre- 
scribed manner at a United Kingdom 
consulate his intention to retain his 
citizenship of the United Kingdom and 
Colonies. 

But the Home Secretary must not 
deprive a naturalized person of citizen- 
ship unless he is satisfied that it is not 
conducive to the public.good that that 
person should continue to be a citizen. 

The Home Secretary must give to the 
naturalized person notice in writing 
informing him of the ground on which 
it is proposed to deprive him of his right 
and if the ground is that contained in 
paras. (a) (6) (c) or (d) supra, of his right 
to have his case referred to a committee 
of inquiry. In any other case the Home 
Secretary may refer the case to a com- 
mittee of inquiry. 

Where a naturalized person who was a 
citizen of a Commonwealth country has 
been deprived of that citizenship on 
grounds which, in the opinion of the 
Home Secretary, are substantially similar 
to any of the grounds specified in paras. 
(a) (b) (c) (d) or (e) supra, then the Home 
Secretary may deprive that person of his 
citizenship of the United Kingdom and 
Colonies if he is satisfied that it is not 
conducive to the public good that that 
person should continue to be such a 
citizen. Before making an order under 
this provision the Home Secretary must 
give to the person against whom he 
proposes to make the order notice in 
writing as to the ground on which it is 
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proposed to make the order and may 
refer the case to a committee of inquiry. 

In a colony, protectorate or United 
Kingdom Trust Territory the function of 
the Home Secretary for depriving a 
naturalized person of his citizenship of 
the United Kingdom and Colonies is 
exercised by the Governor, but only with 
the approval of the Home Secretary. 

NE EXEAT REGNO.—The writ 
“Ne exeat regno” is a prerogative writ 
(q.v.), and was formerly used for the, pur- 
pose of preventing persons from leaving 
the kingdom, but it is now very rare, 
since it will be granted only (i) when the 
person seeking the writ is the plaintiff in 
an action against the person against 
whom the writ is sought; (ii) where the 
plaintiff’s claim exceeds £50 and is in 
respect of an ascertained and fixed debt 
(e.g. not for damages); (iii) where there is 
probable cause for believing that the 
defendant is about to quit England; and 
(iv) where the absence of the defendant 
from England will materially prejudice 
the plaintiff in his action. The defendant 
can obtain relief by giving security for 
the debt. (See PREROGATIVE WRITS.) 

NEGLIGENCE.—Negligence is a term 
of the first importance in law. It figures in 
criminal matters where it is described 
usually as criminal negligence. If death 
results from criminal negligence the 
crime of manslaughter is committed. It 
occurs also in connection with contracts: 
Was there negligence in performing a 
contract? Again in trusts the question is 
frequently asked: Was this or that trustee 
negligent in performing his duties? 

In the Law of Torts (q.v.) negligence 
constitutes a special cause of action 
usually invoked in connection with per- 
sonal injuries or damage to property. 
There must be a duty imposed by law on 
the defendant to take care. A breach of 
that duty by the defendant, which results 
in damage to the plaintiff, constitutes 
the tort; e.g. negligence by the driver of 
a vehicle on the highway. 

The question of whether a person is 
negligent or not has to be decided by the 
application to each particular case of a 
general rule, namely, ‘‘Did the defendant 
act as a reasonable man would have acted 
in the circumstances?” The standard of 
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the ‘“‘reasonable” man is not that of a 
man of exceptional skill or mental 
agility, just as it is not that of a man of 
subnormal skill or mentality. A person 
may fall short of the highest standard of 
care, and not be negligent in law. For 
instance, if a driver of a motor car is, 
through some circumstances which he 
could not reasonably foresee, placed in a 
position of great danger and, as between 
two courses of action, adopts the less 
wise one, he will not necessarily be 
guilty of negligence. In such a case an 
exceptionally skilled driver, or a person 
of exceptional mental quickness, might 
have adopted the better course, but the 
question will be: What would the ordinary 
reasonable man have done? But it is no 
excuse for a driver to say: ‘‘I only started 
driving a car yesterday and do not know 
how to drive reasonably well, but I 
did drive as well as I could.’ (See Con- 
TRIBUTORY NEGLIGENCE; ROAD TRAFFIC.) 

NEWSPAPERS.—tThe Statute law 
governing newspapers has been directed 
towards fixing the responsibility for any 
breach of the law by a newspaper, and 
in making readily ascertainable those 
persons, namely the printers, publishers 
or proprietors, responsible for its pub- 
lication. 

A newspaper is defined by the News- 
paper and Libel Registration Act of 1881 
as “Any paper containing public news, 
intelligence or occurrences, and any 


‘remarks or observations therein printed 


for sale” and published in England and 
Ireland periodically, or in parts or 
numbers at intervals not exceeding 26 
days between their publication, and also 
any paper made public weekly or at 
intervals not exceeding 26 days, contain- 
ing only or principally advertisements. 
Proprietors and Printers.—A registry of 
newspapers is kept at Bush House, W.C.2 
and the printers and publishers of news- 
papers are required to make an annual 
return of the title of the newspaper, and 
the names, descriptions and addresses 
of all the proprietors, except in cases 
where the proprietor of a newspaper is 
a company registered under the Com- 
panies Acts. The Board of Trade may 
allow the registration in the name of 
representative proprietors. All returns 
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must be registered in the ‘‘Register of 
Newspaper Proprietors,” which may be 
searched by any member of the public, 
who may obtain certified extracts from it. 

In order to enable a person, who has 
been injured by a libel published in a 
newspaper, to discover who are the 
persons responsible for the publication 
of the libel, any person who prints any 
book or paper, whether it comes within 
one of the statutory definitions of a 
newspaper or not, must print on the 
first or last page of the book or paper 
his name and address. Certain papers 
are exempted from this rule. These are 
papers printed by the authority of, and 
for the use of, either of the Houses of 
Parliament; or impressions of engray- 
ings, or circulars containing the name 
and address or business of any person, 
or the articles in which he deals, or any 
catalogue for the sale of goods, by 
auction or any other way. Exception is 
also made in respect of bank notes of 
the Bank of England, and certain com- 
mercial documents. In the case of books 
or papers printed at the University 
Presses of Oxford or Cambridge, the 
printer must print instead of the name 
and address of the printer, ‘‘Printed at 
the University Press, Oxford,” or “The 
Pitt Press, Cambridge.” 

If any person desires to bring an 
action for the recovery of damages, 
by reason of the publication of any 
defamatory matter contained in a news- 
paper, such person on application to the 
Court may compel any person concerned 
as printer, publisher, or proprietor of 
the newspaper to disclose the name of 
any person concerned with the printing 
or publishing of the newspaper. 

Libels contained in Newspapers.—(See 
DEFAMATION.) Newspapers are given 
some measure of protection against 
proceedings for libel. Reports of any 
judicial proceedings heard publicly are 
absolutely privileged, so long as the 
reports are fair and accurate reports, 
and are published contemporaneously 
with such proceedings and are not 
seditious, indecent, or blasphemous. A 
fair and accurate report in any such 
newspaper of any public meeting, except 
one to whichneither the public nor news- 
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paper reporters are admitted, or of any 
public bodies (such as a vestry meeting 
or a meeting of the board of management 
of a school), are privileged so long as 
they are not made maliciously, and the 
report of the proceedings is for the 
public benefit. For instance, a report of 
some public meeting which set out the 
evidence of some of the witnesses for 
one side while omitting to set out fully 
the evidence of witnesses for the other 
side, would in all probability make the 
report unfair, for it would not be a fair 
account of what took place and would 
destroy the statutory protection given to 
newspapers. (See PRIVILEGE.) 

Divorce Proceedings. (See JuDICIAL 
PROCEEDINGS—REPoRTSs OF, p. 361.) 

Criminal Libels contained in News- 
papers.—A prosecution for criminal libel 
may not be brought against any pro- 
prietor, publisher or person responsible 
for publication of a newspaper for a libel 
alleged to be contained in it without the 
leave of a Judge of the High Court. 

NEW TRIAL.—Where an unsuccess- 
ful litigant in the High Court or a County 
Court wishes to appeal against the de- 
cision of the Court that tried the action, 
upon some ground such as misdirection 
of the jury by the Judge, or the admission 
or rejection of evidence improperly, or 
because the verdict is against the 
weight of the evidence, or the mistake 
or perjury of a witness, the proper 
application for him to make is for a 
new trial. If the original action was tried 
in the High Court, then the application 
for a new trial must be made to the 
Court of Appeal after giving 14 days’ 
notice to the other litigant within six 
weeks of the trial. If the original action 
was heard in the County Court, the 
application may be made to the County 
Court Judge on the day of the trial, if 
both parties are present, or at the first 
Court held after the expiry of 12 clear days 
from the date of hearing, or by leave 
of the Judge at any subsequent Court. 
Except where the application for a new 
trial is made on the day of the trial, the 
applicant shall, not less than six clear 
days before the hearing, file in the Court 
office and give to the opposite party 
notice in writing of the application, 


NIS!I 


stating the grounds for making it. 

The Court by which an appeal is 
heard is entitled to order a new trial if it 
thinks proper. (See APPEAL IN COUNTY 
CourT; APPEAL IN HIGH Court.) 

NEXT FRIEND.—Certain persons are 
not able to prosecute actions in the Court 
of their own accord and in their own 
name, but must do so through someone 
technically called a “next friend.” 
Formerly, married women could only 
sue through a next friend, but to-day 
only infants (persons under twenty-one), 
lunatics and others of unsound mind are 
subject to this disability. 

The next friend is usually, in the case 
of an infant, the nearest Telation, such 
as the mother or father. The next friend 
is liable for the costs of the action, 
although he may recover them from the 
property of the person under disability 
if he has any. For this reason no one 
can be appointed a next friend unless he 
consents in writing to allow his name to 
be used. When an action is commenced 
by a next friend the form is John Brown 
(an infant), by Robert Brown his next 
friend, plaintiff. 

NEXT OF KIN.—The next of kin of a 
person are those who on his death would, 
before 1926, have been entitled to his 
personal property. They are distinguished 
from the heir, who would be entitled to 
the real property or land, and the rules 
for calculation were different. Since 1925, 
both real and personal property descend 
according to the same rules, and the 
distinction between the next of kin and 
the heir is no longer preserved. The 
distinction still exists in Scotland. 

NISL“Nisi” (pron. nye sye) is a 
Latin word often used in the law, mean- 
ing “unless.”” An order nisi, therefore, 
is a declaration that unless good reason 
is shewn to the Court why it should noi 
make the proposed order, it will proceed 
to do so. The object of such a declara- 
tion is to enable the person against whom 
the order will be made to look into the 
facts, and object to its being made if he 
sees fit. Similarly, a decree nisi in a 
divorce suit is a declaration that the 
Court will, at the expiration of six 
weeks or such shorter period as may 
be mentioned in the order, give a decree 
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of dissolution or nullity of marriage 
unless, before that time, evidence is 
produced to shew why such a decree 
should not be made. At the end of the 
time fixed in the order, decree or judg- 
ment, the Court will, unless reason has 
been shewn why it should not, make the 
order “‘absolute,”’ i.e. operative. 

“Nisi prius’” meant trial by jury of a 
civil action either in London or at the 
Assizes. At one time most cases were 
heard before the Court sitting at West- 
minster. From the time of Henry I 
itinerant Justices travelled England to 
try local cases in their own counties, and 
statutes of 1272 and 1330 enjoined 
regular visitations three times a year. 
At first they heard actions concerning 
land; but after Magna Carta the King’s 
Justices were sent to try actions relating 
to debt, covenant and trespass which had 
previously been heard at Westminster. 
But this writ in the action, which was in 
Latin, still mentioned Westminster as 
the place of trial, unless previously 
(‘nisi prius”) the action was heard at 
Assizes. In fact, the action was always 
heard at Assizes or at the Guildhall in 
London before the date mentioned in 
the writ for it to be heard at Westminster. 

N OILS E.—Where the occupier of 
premises is seriously disturbed in the 
enjoyment of his possession by noise on 
adjoining premises, he can apply for an 
injunction to restrain the persons guilty 
of the nuisance from continuing it. In 
order to obtain an injunction, however, 
it is necessary to prove that the noise is 
really substantial, and the complaint 
something more than merely fanciful. In 
considering whether an injunction should 
be granted or not, the Court is allowed to 
take into account the nature of the 
locality. For instance, a noise in a remote 
country district is a different matter from 
a noise in the centre of London. 

It is an offence to cause excessive noise 
by means of a motor-car. This may be 


| done through unnecessary hooting or 


through friction with the road. It is the 


| duty of all drivers of motor-cars to ensure 

that their vehicles are in such a state of 
| repair, or so adjusted that they do not 
| cause unnecessary noise when running. 
| It is the duty of a driver to stop the 
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engine when his vehicle is stationary. 
Noise from faulty silencers is punishable. 

Passengers on public service vehicles 
who cause unnecessary noise to the 
annoyance of other passengers or to 
persons on the highway commit an 
offence which may be punished in Courts 
of Summary Jurisdiction. 

It is also an offence for any person in 
any urban district to annoy people by 
loud singing, or shouting, or pe) un- 
necessary noise. 

NOMINAL DAMAGES. wher a 
plaintiff succeeds in an action for damages 
where actual damage need not be proved, 
but merely the violation of a legal right, 
he may be entitled only to nominal 
damages. In an action where actual 
damage has to be proved, all damages are 
real and not nominal. For instance, in a 
libel case if the jury think that the 
plaintiff has not really suffered any 
damage through the libel, they may 
award a sum such as 20/- as nominal 
damages. This is to be distinguished from 
contemptuous damages, such as id., 
which is applicable only where the jury 
think that the plaintiff, though strictly 
speaking entitled to a verdict, should not 
have brought the action, or where his 
character is so bad that really no 
additional harm can have been caused 
to it by the matter complained of. 

NONCONFORMISTS.— Members of 
nonconforming churches are under no 
disabilities of any sort or kind, save that 
the King himself must be in communion 
with the Church of England. Noncon- 
formist ministers enjoy the same civil 
rights as laymen, and may sit in either 
House of Parliament. 

The appointment of a Nonconformist 
minister to a pastorate, and his tenure 
thereof, are dependent upon the terms of 
the trust deed by virtue of which the 
church to which he belongs was formed 
and is governed. If there is no trust deed, 
then usage is the test. But where the 
pastorate is supported by voluntary 
contribution, the congregation have the 
right of election. He holds office at the 
will of those who have appointed him, 
and he may be removed without notice 
at any time. Almost all property belong- 
ing to Nonconformist bodies is vested in 
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trustees, successors to whom are, in the 
absence of provision in the trust deed, 
chosen by the congregation or body in 
question. 

It is unlawful for more than twenty 
persons to meet together for the purpose 
of nonconforming religious worship 
unless the place in which they meet 

(i) has been registered by the 
Registrar-General; or 

(ii) is in a private dwelling house; or 

(iii) is in a building not usually appro- 
priated to the purposes of religious wor- 
ship. 

Registration also carries with it certain 
other advantages, e.g. freedom from 
rates. Registration is required for meet- 
ing places of Roman Catholics and Jews. 
(See QUAKERS; ROMAN CATHOLICS.) 

NONFEASANCE.—A nonfeasance is 
the failure to do an act which one is 
bound to do, as distinguished from a 
misfeasance, which is the doing in an 
improper way of an act which would be 
legal if properly done. (See HiGHways; 
MISFEASANCE.) 

NON-PROVIDED SCHOOL.—Re- 
named Voluntary Schools by the Edu- 
cation Act, 1944. (See EDUCATION ; 
SCHOOL.) 

NONSUIT.—When a plaintiff has 
presented the whole of his evidence and 
the Judge holds that he has not made out 
a case requiring the defendant to answer 
it, he nonsuits the plaintiff. 

NOT GUILTY.—When a person is 
tried on indictment the jury have to 
return a verdict of “guilty” or ‘“‘not 
guilty.” A verdict of “not guilty’ pre- 
vents the person charged from being 
tried again on the same facts. 

NOT PROVEN (SCOTS LAW).—In 
Scots law a jury in a criminal case is not 
compelled to find a prisoner “‘guilty’”’ or 
“not guilty;” but may adopt a third 
choice of finding the charge not proven. 
As it is the law in Scotland, just as in 
England, that it is the duty of the prose- 
cution to prove a prisoner guilty, and 
that if they fail to do this the prisoner is 
entitled to be found “‘not guilty,” the 
verdict of ‘“‘not proven’? cannot be 
logically supported; since, if the jury 
come to the conclusion that the facts 
necessary to establish the prisoner’s guilt 
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have not been made out, they should find 
him “‘not guilty.” In practice, however, 
the verdict is used to indicate that the 
jury, although satisfied that the prosecu- 
tion have failed to prove the prisoner 
guilty, are not yet satisfied that the 
prisoner has established his innocence. 
The verdict is not frequently used, and 
its effects, so far as the prisoner’s legal 
position is concerned, are exactly the 
same as those of a verdict of ‘“‘not guilty.” 
NOTARY PUBLIC.—A notary public 
is an office usually held by a solicitor. The 
holder is entitled to draw, attest or certify 
deeds in order to make them valid abroad. 
When a bill of exchange has been dis- 
honoured on presentment for acceptance 
or payment, the holder may note and 
protest it in front of a notary public. A 
notary may also take and draw up pro- 
tests by the master of a ship, made for 
the purpose of exonerating the master 
and owners from blame for damage to 
the ship or her cargo during a voyage. 
(See BILL OF EXCHANGE; SHIPPING.) 
NOTE OF HAND.—This name is 
occasionally applied toa promissory note, 
The term promissory note is more often 
used in law. (See PRomissory NOTE.) 
NOTICE.—A person is said to have 
notice of a fact when its existence has 
been brought to his knowledge, and in 
many cases the person’s rights over 
property which he has acquired will be 
affected by notice of any defect in the 
title in the person from whom he has 
acquired it. Thus, if A takes a bill of 
exchange from B for value, he normally 
would have a good title to it even though 
B himself had no title, e.g. because he 
stole it- (But this is not so where the bill 
is the subject of forgery, since a forged 
signature is wholly inoperative.) If, how- 
ever, A knewthat B had stolen the bill of 
exchange—i.e. if he had notice of the 
defect in B’s titlek—he would not be able 
to acquire a good title himself. 
Constructive Notice.—Notice of the 
kind indicated above is called express 
notice, but there has grown up a doctrine 
that a man will be considered to have 
notice of a fact even though he had in 
reality no knowledge of it if he did in fact 
know of certain other facts which should 
have led him to make enquiries, and so 
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discover the facts of which he is deemed 
to have notice. Notice of this kind is 
known as constructive notice. It is com- 
monly met with in the case of limited 
companies, for every person dealing with 
a company is deemed to have notice of 
the contents of the company’s Memor- 
andum and Articles which are lodged in 
Somerset House, even though he may not 
in fact have troubled to find out what 
they contain. Thus, if A makes a contract 
with a company through the directors for 
the sale to the company of certain land, 
and it is provided in the Articles that the 
directors have no power to buy land for 
the company, but that any purchase of 
land must be carried out and approved by 


the company “in General Meeting, A 
| cannot hold the company to the bargain, 


because he is deemed to have construc- 
tive notice of the contents of the Articles. 
NOTICE TO ADMIT.—The notice 


' served during the proceedings before an 


action comes to trial may be either to 
edmit documents or to admit facts. A 
notice to admit documents requires the 
other party to the action to admit that 
the documents were written and signed 
by the persons by whom they purport to 
be written and signed. When such an 
admission is made it will save the 
necessity of giving formal proof of the 
writing and signature of the documents, 
and thus may save considerable time and 
expense. The other party, by admitting 
the documents, does not prevent himself 
from contending that the documents are 
not properly admissible as evidence. 

A notice to admit facts is used in cases 
where certain facts are not in reality in 
dispute between the parties, and where 
the expense of proving those facts would 
be considerable. 

NOTICE TO PRODUCE.—Any party 
who wishes to rely on a document in the 
possession of his opponent must give 
his opponent a notice to produce that 
document. If he fails to produce the 
document it should be remembered that 
this does not entitle the party giving the 
notice to dispense with proving the 
document, nor does it compel the other 
party to produce the document. Its only 
effect is that, if the notice is not obeyed, 
the party giving it is entitled to give what 
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is called ‘“‘secondary evidence” of the 
document—e.g. to produce a copy of it. 

When it is desired to compel a person 
to produce a document in Court, he 
should be served with a ‘“‘subpcena duces 
tecum”’ (q.v.). 

NOTICE TO QUIT.—When either a 
landlord or a tenant wishes to put an end 
to a tenancy he must serve a notice to 
quit. The length of the notice will depend 
upon the nature of the tenancy. A 
tenancy cannot be terminated by a notice 
to quit when it is for a fixed period, e.g. 
one year, but only when it is a continu- 
ing tenancy, e.g. weekly or monthly. 
(See LANDLORD AND TENANT.) 

NOTICE TQ SERVANTS.—The 
general rule is that where a contract of 
service, whether written or unwritten, 
fails to state expressly or by implication 
the period for which it is to last, it is 
presumed to be a hiring for a year, and in 
the absence of any arrangement about 
notice or of any custom relating to the 
particular employment (for example, the 
custom in the theatrical world that the 
engagement is for the run of the piece), 
such a yearly hiring can be ended only at 
the conclusion of the year, provided, of 
course, that no occasion arises to justify 
instant dismissal without notice, as 
explained later. Other hirings can be 
ended by reasonable notice, and what is 
“reasonable notice”’ is a question of fact 
to be decided from the circumstances of 
each case. As this is a matter over which 
master and servant can easily differ, some 
arrangement as to the length of notice 
should be made at the time of hiring. 

Sometimes a custom in a particular 
trade to give notice of some definite 
length can be proved, but it is always very 
difficult to do so. There are, however, 
some types of employment where the 
custom is so well known that no evidence 
about it is necessary, and the most 
important of these is 

Domestic Service, where the employ- 
ment may be ended by a month’s (not a 
fortnight’s as is popularly supposed) 
notice on either side, or by a calendar 
month’s wages, without board wages, by 
the master or mistress in lieu of notice. 
There is a further recognized custom that 
at or before the end of the first fortnight 
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of employment, notice may be given to 
terminate the engagement at the end of 
the first month. In domestic service, as 
elsewhere, an agreement as to the length 
of notice can be, and often is, made at 
the time of engagement, and overrides 
the custom, Domestic servants are 
entitled to all wages which have accrued 
due, that is, to all wages up to their last 
pay day, even if they depart without 
giving any notice. Thus, if the cook who 
is engaged by the month leaves suddenly 
of her own accord to-day, she is entitled 
to wages up to the end of her last month’s 
employment, which was perhaps yester- 
day. The mistress, in such a case, has no 
right to withhold wages, and must resort 
to an action for damages for breach of 
contract if she has suffered loss. 

When Notice is Unnecessary.—Civil 
and military servants of the Crown can 
be dismissed without notice notwith- 
standing any agreement to the contrary. 
Servants who wilfully disobey the lawful 
orders of their masters, provided such 
orders are connected with their ordinary 
duties; servants who are guilty of 
pecuniary or other misconduct incon- 
sistent with the fulfilment of the express 
or implied conditions of service, or pre- 
judicial to the master’s business; servants 
who are habitually or grossly negligent 
or incompetent, or who are permanently 
disabled by illness—all may be dismissed 
without notice, and here again the servy- 
ant is entitled to wages up to the last pay 
day only. A servant can leave without 
notice where he is in fear of danger to life 
or of personal injury, and where the 
master has failed to carry out his part of 
the contract or has ill-treated the servant. 

Notice to Quit need not be given to a 
servant on dismissal provided the occupa- 
tion of the house was necessary for the 
performance of the service and not 
merely permissive. (See MASTER AND 
SERVANT; WRONGFUL DISMISSAL.) 

NOVATION.—Novation is said to 
take place when the parties to an agree- 
ment arrange that they shall give up their 
rights under the old agreement and shall 
accept instead rights under a new agree- 
ment into which they enter. The old 
agreement is replaced by the new one, 
Novation may also take place when a 
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new party is brought into the agreement: 
One of the most common examples of 
novation arises when a new Bill of 
Exchange is given in place of an old Bill 
which is about to expire owing to the 
lapse of time. (See ACcoRD AND SATIS- 
FACTION; CONTRACT.) 
NUISANCE.—The word nuisance has 
a very much wider meaning in law than 
in ordinary speech, and includes a great 
many offences and wrongs which have 
no logical connection with one another. 
Public Nuisance.—A public nuisance 
includes a large number of acts injurious 
to the public at large, such as the keeping 
of a common gaming house, or the 
obstruction of a highway. Nuisances of 
this kind are criminal offences. They may 
also give rise to an action for damages as 
civil wrongs, but only where a member 
of the public has suffered specific 
financial damage through the nuisance. 
Private Nuisance.—Private nuisances 
are not crimes, but give rise to an action 
for damages which may be brought by 
the person who has suffered loss. In this 
case also the term nuisance is applied toa 
variety of wrongs between which there is 
no very clear logical connection. Thus, 
the interference with an easement such as 
the blocking up of a right to light enjoyed 
by the window of a house would be an 
act of nuisance. Further, nuisance is also 
used in the popular sense to include the 
act of wrongfully allowing the escape of 
harmful things on to another person’s 
land—e.g. smoke, smells, noise, or water. 
Thus, if a person establishes a factory on 
land with the result that poisonous or 
unpleasant fumes or smoke pass from his 
Jand on.to the land of another, he will be 
liable to an action for nuisance. 
Nuisance is distinguished from tres- 
pass. An act will be a nuisance if it does 
not involve any direct physical interfer- 
ence with the land of another, and a 
trespass if it does involve this physical 
interference. Thus, if A allows his trees to 
grow so that their branches overhang his 
neighbour’s land, this may amount to a 
nuisance, but if he plants a tree in sucha 
position that its branches when planted 
overhang his neighbour’s land, his act is 
a trespass. The importance of the dis-~ 
tinction is that no action can be brought 





468 











NUISANCE 


for a nuisance unless actual damage—i.e. 
financial loss—is suffered, but an action 
will always lie for trespass without proof 
of any damage. 

Interference with Personal Comfort.— 
It will thus be an important question in 
all cases of nuisance whether damage has 
been incurred by the person complaining 
—i.e. the plaintiff—sufficient to entitle 
him to sue. The damage may be either 
some physical injury to the plaintiff’s 
property or some interference with his 
enjoyment of it. The question will, there- 
fore, arise in cases where the nuisance is 
based on mere discomfort as to what 
degree of discomfort is required, and it is 
clear that the discomfort must not be 
merely trifling. Thus, persons living in a 
thickly populated district cannot com- 
plain if, while sitting in their houses or 
flats, they hear the gramophones or 
wireless sets of their neighbours, so long 
as the noise is not unduly loud, or at un- 
reasonable hours. In the same way a 
man who lives in a busy street cannot 
complain of the noise of traffic. It 
has been said that he who dislikes a noise 
should not live in a locality devoted to 
the business of making boilers or steam- 
ships. He is, however, entitled to the 
standard of reasonable comfort which an 
average man would expect in the locality 
in which he is living. What is a nuisance 
in Belgrave Square would not necessarily 


be so in Bermondsey. 


The special circumstances in which 
a person lives will not entitle him to claim 
any additional freedom from noise or 
other nuisance. Thus, if an author is 
prevented from working in his home by 
noises which would not annoy other 
persons, or if he establishes delicate 


| instruments which are upset by vibra- 
| tions which would not otherwise do any 





harm, he cannot complain. 

‘¢Coming to the Nuisance.’’—It was at 
one time thought that if a man came toa 
district in which there was some nuisance 
such as noise or smoke already in exist- 
ence he could not complain, because, as 
it was said, he had. “come to the nuis- 
ance.”’ This is not, however, the case, and 
if the disturbance in fact amounts to a 
nuisance, i.e. is unreasonable in all the 
circumstances of the locality, the fact that 
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it has been in existence for some time and 
before the plaintiff came to the district 
will be no defence. 

The fact that all possible care has been 
taken to minimize the noise or smoke 
will be no justification for continuing it, 
and will not prevent it being a nuisance if 
it is in fact excessive. Thus, if a factory 
discharges poisonous fumes into. the air 
so as to affect the comfort of the persons 
living near it, it is no defence to prove 
that all the most modern devices for a 
reduction in the volume of the fumes 
have been used. If the manufacturing 
process cannot be carried on without 
causing the fumes it must be stopped. 

Statutory Authorities.—A distinction 
arises in the case of acts which have been 
authorized by Act of Parliament. When 
public works have to be erected, their 
erection is usually authorized by some 
Statute, and if in the carrying out of the 
works a nuisance is caused, it will fre-: 
quently happen that persons suffering 
damage from the nuisance will be unable 
to claim compensation. A distinction 
must be made, however, between cases in 
which the Statute authorizes the doing of 
the act notwithstanding the fact that it 
may cause a nuisance and cases in which 
the act is merely authorized provided that 
it can be carried out without causing a 
nuisance. An example of the first class 
arises where the building of a railway is. 
authorized. It is impossible to run a rail- 
way without causing considerable incon- 
venience to persons living near the 
railway line from smoke, noise, and 
vibration, and no degree of care exercised 
by those in charge of the railway will 
prevent these results. Accordingly no 
action will lie for nuisances caused in 
those circumstances. On the other hand, 
when a public authority is authorized to 
do some act, it may be possible for it to 
do it without causing a nuisance, and in 
such a case it will be liable if, through 
lack of sufficient care, a nuisance is. 
caused. Thus, an authority authorized to: 
establish a fever hospital must not place 
it in such a district that it would be a 
source of danger to the residents. 
Whether the act is authorized even 
though it be a nuisance, or is merely 
authorized provided that no nuisance is 
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caused, will depend on the construction 
of the particular Act of Parliament 
authorizing the act. 

Who is Liable-—Where a nuisance 
exists on land, the person who is liable is 
the occupier of the land whether he is 
also the owner or not. He is bound not 
merely to refrain from creating any 
nuisance himself but also to put a stop, 
so soon as he knows of it, to any nuisance 
created by any other person on his land, 
even though that person had no authority 
from the occupier to do the act creating 
the nuisance, but was a mere trespasser. 

Remedy for Nuisance.—A person who 
is suffering from a nuisance has three 
courses open to him. He may put an end 
to the nuisance himself, e.g. by cutting off 
the branch of an overhanging tree. When 
a person takes the law into his own hands 
and puts a stop to the nuisance himself he 
is said to abate it, Instead, he may bring 
an action in the Courts claiming an in- 
junction, i.e. an order requiring the 
person responsible for the nuisance to 
abate it (put a stop to it), or he may bring 
an action claiming damages. No one 
should try to abate a nuisance; he should 
apply to the Court. (See EASEMENT.) 

NULLITY OF MARRIAGE.—A 
decree of nullity of marriage is quite 
different from one of dissolution of 
marriage. In the first case the marriage is 
annulled on the ground that there never 
was really a marriage at all; in the second 
a marriage, perfectly lawful and com- 
plete, is dissolved. 

Marriages which can be annulled are 
divided into two groups—those that have 
been void from the beginning, and those 
which are voidable at the option of one 
party. A marriage is void from the begin- 
ning if it was bigamous, i.e. if one of the 
parties was at the time of the ceremony 
lawfully married to someone else who 
was still alive. It is also void if it is 
between parties who are within the pro- 
hibited degrees, or if it was not celebrated 
according to law. It is void if celebrated 
since 10 May, 1929, by persons of whom 
one was under 16. Finally, if one party 
through insanity, duress, or fraud, was 
not a willing and understanding party 
to the ceremony, the marriage is void. 

A marriage is voidable if it has not 
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been and cannot be consummated, or if 
one of the parties, if married before 10 
May, 1929, was at the time of the cere- 
mony under the then lawful age for 
marriage. The first ground involved more 
than mere non-consummation. It was 
necessary to shew that at the time of the 
marriage one of the parties was incapable 
of it, and remained incapable of cure. 
Invincible repugnance could constitute 
such a disability, but mere unjustifiable 
refusal did not. Sterility, of course, was 
not a ground for a decree of nullity. 
Formerly, if a marriage could not be 
consummated there could not be a child; 
but now by a discovery of science, there 
can be a child in such a case. A decree of 
nullity has been pronouiced in such a 
case, with the result that a child of the 
parents concerned has been rendered a 
bastard. At the time of sending this 
volume to Press, legislation on the subject 
is anticipated. 

By s. 7 of the Matrimonial Causes 
Act, 1857, a marriage shall be voidable 
on four other grounds: 

(a) that the marriage has not been con- 
summated owing to the wilful 
refusal of the respondent; or 

(b) that either party to the marriage 
was at the time of unsound mind or 
a “mental defective’? or subject to 
recurrent fits of insanity or epilepsy 
or 

(c) that at the time of the marriage the 
respondent was suffering from 
venereal disease in a communicable 
form; or 

(d) that the respondent was at that 
time pregnant by some person 
other than the petitioner. 

But in cases (b), (c) and (d) the 
petitioner must prove that at the time of 
the marriage he was ignorant of the facts 
alleged and that marital intercourse, with 
the consent of the petitioner, has not 
taken place since their discovery by the 
petitioner. Further, in these three cases 
proceedings must be instituted within a 
year from the date of the marriage. Any 
child born of a marriage avoided on 
grounds (5) and (c) is to be legitimate. 
(See Divorce.) 

NURSES.—No one may hold herself 
out to be a registered nurse unless actually 
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on the Nurses’ Register. This is a register 
kept by the General Nursing Council for 
England and Wales. A similar system of 
registration exists for nurses in Scotland. 
No person may be registered unless she 
has undergone the training prescribed. 
Persons may be removed from the 
register by the General Nursing Council. 
It is now the duty of the Minister of 
Health to provide nursing services for 
hospitals, and it is the duty of every 
local health authority to make provision 
for securing the attendance of nurses on 
persons who require nursing in their 
own homes. 

NURSING HOMES.—AIl nursing 
homes must be registered with the local 
authority. The local authority may, at its 
discretion, refuse to accept any nursing 


ATH.—A witness is required to 
(): an oath, or, if he objects on 
conscientious grounds, he may 
affirm (see AFFIRMATION). A witness is 
allowed to take the form of oath proper 
to his religious belief. The usual form for 
a Christian is upon the New Testament, 
but a Roman Catholic can require the 
version approved by the Roman Catholic 
Church. A Jew swears on the Old Testa- 
ment and covers his head while swearing. 
If a witness is so young as to be unable 
to understand the nature of an oath, yet 
of a sufficient age to give evidence, the 
oath is dispensed with. The Judge or 
presiding magistrate may examine child 
witnesses to ascertain their understanding 
in order to decide whether an oath 
should be administered. 

There are very many more occasions 
when oaths are taken. Jurors are sworn 
before trying a case, and so are inter- 
preters before interpreting in Courts of 
law. Judges, magistrates and many 
public officials have to take various 
kinds of oath on appointment. (See Ar- 
FIDAVIT; PERPETUATION OF TESTIMONY.) 

OBITER DICTUM.—It frequently 
happens that the Judge in giving judg- 
ment will state some legal proposition 
which is not necessary for the decision of 
the case which he is trying, but which 
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home for registration; may cancel exist- 
ing registrations, and may cause nursing 
homes to be inspected. Every nursing 
home must exhibit in a conspicuous place 
on the premises its certificate of registra- 
tion. Mental institutions are dealt with 
by other regulations. The Council of a 
county or county borough may make 
bye-laws prescribing (a) the records to be 
kept of the patients received into a 
nursing home, and, in the case of a 
maternity home, of any. miscarriages 
occurring in the home and of the children 
born therein and of the children so born 
who are removed from the home other- 
wise than to the custody or care of a 
parent, guardian or relative; (6) the 
notices which are to be given when 
any death occurs in a nursing home. 


arises incidentally or “‘by the way” (ob- 
iter). Such a statement is called an obiter 
dictum, and has not the same authority 
binding on later Judges trying similar 
cases as if it had been necessary for the 
purpose of deciding the case. 
OBSCENE LANGUAGE.—Any per- 
son who uses any obscene language, or 
sings any obscene song in any Street or in 
any public place in a town may be 
apprehended by a constable and on 
summary conviction punished by a fine 
of 40/- or 14 days’ imprisonment. Any 
language of a filthy or disgusting kind is 
regarded as obscene. 
OBSTRUCTION.—Any conduct in- 
tended to obstruct or prevent the course 
of public justice constitutes a mis- 
demeanour punishable by imprisonment. 
Interference with witnesses in cases which 
are to be tried or are being tried in the 
Courts also constitutes obstruction pun- 
ishable by imprisonment. Any person 
who obstructs a clergyman from officiat- 
ing in any church, chapel, or other place 
of divine worship, or in any churchyard, 
may be convicted of a misdemeanour. 
Obstruction of the police in the execu- 
tion of their duty constitutes a serious 
offence for which imprisonment may be 
awarded. Obstruction of this kind in- 
cludes not merely physical resistance, but 


OCCASIONAL LICENCES 


also any conduct which has the effect of 
preventing police officers from carrying 
out their lawful duty. Thus it is obstruc- 
tion to warn a motorist who is com- 
mitting an unlawful act of the existence 
of a police trap. It has, however, been 
decided by the High Court that it is not 
obstruction to warn a motorist unless he 
is at the time committing an offence. 
Obstruction of the highways is dealt 
with by various regulations. A common 
form is obstruction caused by leaving 
motor-cars in a road. It is important to 
note that though one motor-car may not 
in itself very much interfere with the 
passage of others along the highway, if 
the road is of such a kind that the 
presence of many stationary cars will 
cause obstruction, the driver of any one 
such car can be convicted of obstruction. 
Obstruction of the footpath by placing 
any objects such as chairs on it is an 
offence for which the fine is 40/-. 
OCCASIONAL LICENCES.—Very 
often, on occasions such as cricket 
matches, shows and dinners, it is decided 
to sell intoxicating liquor-upon premises 
not ordinarily licensed. To meet this 
difficulty an occasional licence can be 
applied for. It will be granted only to a 
person who already holds an on-licence, 
and only for a period not exceeding three 
consecutive days. The licence is granted 
by the Excise Authority, but the consent 
of a Petty Sessional Court is necessary. 
The application to the Court is made in 
the following way. Notice of intention to 
apply, setting out the name and address 
of the applicant and the place, occasion 
and period for which the licence is re- 
quired, should be served upon the super- 
intendent of police for the district. It 
should also shew the hours during which 
it is proposed.to sell intoxicating liquor, 
which must be between sunrise and 10 
p.m. except in the case of a public dinner 
or ball. (See INTOXICATING LiQuoR; 
PUBLICANS; PUBLIC HOUSES.) 
OFFENCE.—Any kind of crime or 
contravention of the criminal law is 
called an offence. The term, therefore, 
includes every such act from the most 
minor to the greatest crimes known to 
the law. In practice the term is usually 
confined to minor matters dealt with in 
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the Police Court, which do not amount 
to felonies or misdemeanours. 

OFFICE COPY.—An office copy is 
the name applied to copies of judicial 
documents—e.g. an order of the Court 
or a writ—made by the officer having 
charge of the original document, and 
bearing the seal of the office in which the 
document is lodged. The proper method 
by which to produce in evidence any 
document filed in the Court is by an 
office copy of the document. 

OFFICIAL RECEIVER.—The Official 
Receiver is an officer of the Board of 
Trade who acts in England and Wales in 
cases of bankruptcy and in the winding- 
up of companies. The property of the 
bankrupt or of the company is placed 
under his control after a receiving order 
has been made in the case of the bank- 
ruptcy, or a winding-up order in the case 
of a company. When, at a later stage, 
a trustee or liquidator is appointed, the 
property passes out of the control of the 
official receiver. He nevertheless retains 
a general control over the proceedings. 

It is his duty in bankruptcy to investi- 
gate the conduct of the debtor and to 
make a report to the Court, particularly 
on the occasion of the debtor’s applica- 
tion for discharge, stating to what causes 
his bankruptcy must be attributed, and 
also whether the debtor has committed 
any offence of a criminal character or 
any act which would justify the Court 
in refusing or suspending his discharge. 
The official receiver also takes part in 
the public examination of the debtor, 
and will act as trustee if at any time the 
office of trustee should become vacant. 
In many cases the creditors do not 
appoint a trustee, but leave the official 
receiver to act as trustee. (See BANK- 
RUPTCY; WINDING-UP.) 

OFFICIAL REFEREE.—An Official 
Referee is a permanent officer attached 
to the Supreme Court, and is appointed 
by the Lord Chancellor. At present there 
are three official referees. Subject to any 
right to have a particular case tried by 
jury, any question arising in the course 
of any legal proceedings, except criminal 
proceedings, may be submitted by order 
of the Court or Judge to the official 
referee for inquiry or report; and in any 
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legal proceedings—other than criminal 
proceedings—the Court or Judge, if all 
the parties consent, may order the whole 
matter, or any question of fact arising 
from it, to be tried by an official referee. 
This procedure is usually adopted when 
complicated accounts have to be con- 
sidered. 

In certain exceptional cases where the 
matter or question to be tried requires 
prolonged investigation, or the examina- 
tion of scientific documents, the Court 
or Judge may compel the parties to refer 
the matter to an official referee. The 
report or award of the official referee, 
unless it is set aside by the Court or 
Judge, is equivalent to, and may be 
enforced as though it were, the verdict of 
a jury. Where matters are remitted to an 
official referee by the Court or Judge, for 
report or inquiry, the duty of the referee 
is not to make an award, but to report 
upon specific questions, or to ascertain 
the facts where they are in dispute. 

OFFICIAL SECRETS. — Official 
secrets are protected by the Official 
Secrets Acts of 1911 and 1920. These acts 
are designed to prevent the disclosure to 
unauthorized persons of official informa- 
tion which, in the public interest, it is not 
desirable to disclose. The matters covered 
include spying and collecting information 
calculated to be useful to an enemy, the 
publication of official documents and the 
unlawful use of military and naval 
uniforms. The Acts give the police very 
far-reaching powers in respect of offences 
or suspected offences against these Acts. 
Failure to give information on demand 
to senior police officers is an offence, 
while in an emergency a police super- 
intendent may issue a search warrant. 

The punishments authorized for 
certain of the graver offences against the 
Official Secrets Acts are very severe. 
More stringent powers of police inquiry 
were granted by the Official Secrets Act, 
1939. Extended powers of hearing pro- 
ceedings in camera under s. 6 of the 
Emergency Powers (Defence) Act, 1939, 
were substituted for those under s. 8 (4) 
of the Act of 1920 during the continuance 
of the Act of 1939 and amendments to 
the Acts of 1911 and 1920 were made by 
Defence Regulations 20A and 20B. 
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OFF-LICENCES.—As the name im- 
plies, these are licences to retail intoxica- 
ting liquor for consumption off the 
premises. They consist of the spirit off- 
licence, the wine off-licence, and the beer 
off-licence. Justices’ licences are required 
for all of them. But a spirit dealer or a 
wine dealer does not require a justices” 
licence to sell by retail spirits or wine for 
consumption off the premises where the 
premises are exclusively used for the sale 
of intoxicating liquors, and have no 
internal communication with the prem- 
ises of any person carrying on any other 
trade. The owner of such premises, how- 
ever, even though he requires no justices’ 
licence, is still subject to the general! 
provisions of the Licensing Act, and 
cannot therefore sell by retail intoxicating 
liquor outside the permitted hours, nor 
can he sell by non-standard measures. 
(See PERMITTED Hours.) 

OIL.—If any oil is discharged or 
allowed to escape either directly or 
indirectly from any vessel, or from any 
place on land, or from any apparatus 
used for the purpose of transferring oil 
from or to any vessel, and is allowed to 
escape into any water which is part of 
the territorial waters of Great Britain 
and Northern Ireland, or the water of 
any harbour in that area, the person 
responsible is guilty of an offence, and is 
liable on summary conviction to a fine 
not exceeding £100. The person charged 
will, however, have a good defence if he 
can shew in cases where he is the owner 
or master of the vessel, that the escape 
of the oil was due to, or that it was 
necessary to discharge the oil by reason 
of the vessel being in collision, or the 
happening of some damage or accident; 
and also that he took all reasonable 
means to prevent the escape in cases. 
where he is charged with allowing oil 
to escape, and not with discharging it 
deliberately. In other cases it is a good 
defence where oil has been allowed to 
escape to shew that all reasonable means 
were taken to prevent the escape. 

OLD AGE (NON-CONTRIBUTORY) 
PENSIONS.—From 5 July, 1948, the 
Contributory Pensions Acts were re- 
placed by the National Insurance Act, 
1946, and under that Act an insured. 
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person can qualify for a _ retirement 
pension (See NATIONAL INSURANCE). 
This article, therefore, is concerned with 
non-contributory old age pensions for 
which a citizen can qualify, not as an 
insured person. A retirement pension 
cannot be paid at the same time as an 
old-age pension or a blind person’s 
pension. The maximum rate of an old- 
age pension (apart from a supplement- 
ary pension) is now 26s. a week, except 
for a married woman, for whom the 
maximum is 16s. a week. ; 
Conditions. Age.—The claimant must 
have attained the age of 70. 
Nationality.x—The claimant must have 
been a British subject for at least 10 
years. But this condition need not be 
satisfied in the case of a woman who, 
but for her marriage to an alien, would 
have satisfied the condition. 
Residence.—The claimant, if he is a 
natural-born British subject (see NATION- 
ALITY), must have been resident in the 
United Kingdom for an aggregate 
period of not less than_12 years since 
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Blind Persens.—In the case of blind 
persons the qualifying age is 40. The 
conditions are the same, except that the 
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attaining the age of 50, and if he is a 
British subject not natural-born, for an 
aggregate period of twenty years. 

A married person, who qualifies under 
the conditions of age, nationality and 
residence can claim a pension although 
his or her spouse does not. 

Means Test.—An old-age pension will 
not be paid to a person if his yearly 
means, after allowing certain deductions, 
the main one being a deduction of £39 
a year from any means other than 
earnings, exceed £89 5s. Od. a year. 
The means include the yearly value of 
any property owned and occupied, for 
assessing the yearly value of which pro- 
vision is made, and the value of benefits 
received in kind, such as free board and 
maintenance. Where a man and his wife 
live in the same house each is allowed 
the £39 deduction from means other 
than earnings, and the means of each 
spouse is reckoned as one half of the 
combined means. If the means do not 
exceed £89 5s. Od. the amount of pension 
is payable in accordance with this table: 


Rate of pension per week 


Person other than a 


married woman Married woman 
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provision for counting aggregate years 
of residence dates from the age of 20 
instead of from that of 50, and in 
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reckoning means, financial assistance 
received from a local authority under 
the Blind Persons Act is disregarded. 

Entitlement.—On a claim being made, 
after inquiries have been made by a 
public assistance official, the local 
pensions committee decides the question 
of entitlement. An appeal lies from their 
decision to the Minister of National 
Insurance. Pensions are payable by 
orders cashed in the Post Office. 

Disqualifications.—A person is dis- 
qualified from receiving an old-age 
pension while: 

1. He is an inmate of a national 
assistance institution, unless he is there 
for the purpose of obtaining medical or 
surgical treatment; 

2. He is maintained in any place asa 
rate-aided person of unsound mind, or 
as a criminal lunatic, or is detained in 
any mental hospital under the Lunacy 
and Mental Treatment Acts; 

3. He is detained in prison under an 
order made on his conviction for an 
offence and directing him to be im- 
prisoned without the option of a fine, or 
to suffer any greater punishment. 

Supplementary Pensions.—Where the 
pensioner’s income is insufficient for 
his needs according to the standards laid 
down in the Supplementary Pensions 
Regulations, a supplementary pension 
is payable. 

OLD-METAL DEALERS.—Restric- 
tions apply to the manner in which 
dealers in old metals carry on their trade. 
Thus they may not purchase certain 
metals, such as copper and brass, at any 
one time of less weight than 56 Ib. If a 
dealer is found to be in possession of 
stolen old metal he may be required to 
register with the police and to keep a 
book recording all his transactions in old 
metal. A registered dealer must keep all 
purchases for 48 hours before he disposes 
of them, and he must not buy metal 
during the night time. 

OMNIBUS.—Omnibuses are now 
public service vehicles and require the 
various licences necessary for such 
vehicles. (See ROAD TRAFFIC.) 

ONE-MAN COMPANY.—This ex- 
pression is sometimes applied to com- 
panies in which a very large number of 
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shares are held by one person, who thus 
controls the company. It is not legally 
possible for a company to consist of one 
man only, but there is no objection to one 
man holding as many shares in the com- 
pany as he pleases while the other share- 
holders hold only one share each. The 
person who controls the company in this 
way is quite a distinct legal person from 
the company itself, and in no way liable 
for its debts. For example, if he lends 
money to the company on a mortgage, he 
is entitled to be repaid before creditors 
who have got no security just as if he had 
no connection with the company what- 
soever. (See COMPANIES.) 

ON-LICENCES.—As the name im- 
plies, these are licences which permit 
intoxicating liquor to be sold for con- 
sumption on the premises so licensed.. 
They expire in every case upon 30 
September of each year and all require a 
justices’ licence as well as an excise 
licence. (See INTOXICATING LIQUOR.) 

The various on-licences are as follows 

(1) Publican’s or full licence, authoriz- 
ingthe sale by retail of spirits, wines, 
and beer, for consumption on or off 
the premises. 

(2) Beerhouse licence, authorizing the 
sale by retail of beer, for consump- 
tion on or off the premises. 

(3) Wine on-licence, authorizing the 
sale of wine by retail, for consump- 
tion on or off the premises. 

There is no on-licence to retail spirits 
alone. Thus it can be seen that on- 
licences allow the sale of intoxicating 
liquor for consumption on or off the 
premises, while off-licences allow sale for 
consumption off the premises only. The 
holder of a publican’s licence does not 
require either a beerhouse licence or a 
wine on-licence, as it includes both. 

When a Licence Becomes Void.—A 
licence will be void and of no effect im 
the following circumstances : 

(1) Where it has been granted to a dis- 
qualified person or premises. (See 
PUBLICAN AND PusBLic Houses.) 

(2) Where it has been renewed in the 
name of a dead man. 

(3) Where it has been granted, all the 
parties and the justices acting in 
mistake of law on the notion that 
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an enactment was repealed when 
in fact it was not. 

(4) When forfeited because the holder 
has been convicted of using the 
premises as a brothel, it will be void 
from the moment of conviction, as 
will the licence of a beerhouse 
keeper convicted of selling spirits 
without a licence. 

OPEN CONTRACT.—Where, in 
agreeing upon certain transactions in 
relation to land and the sale of goods, the 
parties thereto do not impose on each 
other any particular conditions, but are 
content to rely on the law relating to such 
transactions, they are said to enter into 
an “open contract.’ The rights and 
obligations of the parties are then said to 
be “implied.” The implied rights and 
‘obligations in relation to the selling, 
leasing and mortgaging of land, which 
are the most common forms of trans- 
action, are contained for the most part 
in the Law of Property Act, 1925. In the 
case of the sale of goods, they are dealt 
with by the Sale of Goods Act, 1893. (See 
LANDLORD AND TENANT; MORTGAGE : 
SALE OF GoopDs; SALE OF LAND.) 

OPTION.—The general rule.of English 
law is that if a person wishes to have time 
to consider a purchase of some property 
and wishes to have a right to purchase 
that property at a certain price, he must 
acquire that right by a contract which 
‘complies with the general law, i.e. for 
which there must be consideration. Thus, 
A is interested in the purchase of a house 
and is quoted £2,000 as the price at which 
the seller is prepared to sell; he wishes, 
however, to make certain investigations 
before he agrees to buy the house, or it 
may be that he intends to resell the house 
as soon as he gets it, and does not wish to 
buy it until he‘has himself secured a con- 
tract from the person to whom he pro- 
poses to sell. In such a case he would 
enter into a contract for an option for a 
stated period of time, e.g. a week, to buy 
the house at £2,000. 

There must be some consideration for 
this contract, that is, the person acquiring 
the option must give something in ex- 
change for it. What he gives need not be 
of great value—e.g. it may be one shilling 
—but, of course, in many cases an option 
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is an extremely valuable thing, and a 
large sum of money may be paid for it. 
Once the option has been obtained, the 
person acquiring it has the time allowed 
by the option within which to decide 
whether he will exercise the option or 
not. If he decides to exercise it, he must 
indicate his intention within the time 
given by the option. If he does not wish 
to exercise it, he may simply allow the 
time given by the option to elapse, and 
his only liability will be to pay the agreed 
consideration. 

Stock Exchange.—The purchase of 
options is a frequent method of specula- 
tion on the Stock Exchange. The person 
intending to speculate acquires the right 
to purchase or sell a certain number of 
specified shares at a certain price at any 
time within, say, three months; if he has 
bought a right to buy certain shares, the 
transaction is termed a “‘call,” and if the 
right acquired is to sell the shares, the 
transaction is termed a “put.” If the 
person has obtained an option to buy ata 
certain price, he will, of course, make a 
profit if the shares go above that price 
within the period of the option, because 
he may then call for delivery of the shares 
at the price named in the option, and sell 
the shares at the higher market price. In 
the same way, a person who has taken an 
option to sell shares will make money if 
the shares fall in value. The holder of the 
option cannot compel the other party to 
deliver or accept the shares, as the case 
may be, until the time fixed arrives. (See 
Stock EXCHANGE.) 

ORDER IN COUNCIL.—An Order 
in Council is an order made by the Privy 
Council. Modern Acts of Parliament 
display a tendency to lay down merely 
the outlines of legislation and leave the 
details to the Privy Council to deal with 
by Order in Council. There must, of 
course, be authority provided by Parlia- 
ment for the Privy Council to make 
orders, and if the Council exceeds the 
authority granted it, its orders are not 
enforceable in the Courts. 

ORDINARY.—An Ordinary in eccle- 
siastical law is one having jurisdiction to 
hear ecclesiastical cases in his own right 
and not by deputation, e.g. the Arch- 
bishop is the Bishop’s Ordinary and hears 
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cases brought against Bishops for 
ecclesiastical offences; again, the Bishop 
is the Ordinary of the inferior clergy. The 
jurisdiction of *1e Ordinary is usually 
exercised by a delegate, e.g. the Judge of 
the Bishop’s Court is the Chancellor (See 
ConsisTory Court), and the Judge in the 
Archbishop of Canterbury’s Court is the 
Dean of Arches. (See ARCHES, COURT 
OF.) 


ORDINATION.—No person may be 


admitted a deacon of the Church of 
England until he is twenty-three, or a 
priest until he is twenty-four years of age. 
Every candidate must produce testi- 
monials of conduct; must have some 
certain place where he may use his 
function as a minister of God—e. 
generally he must shew that some person 
is willing to employ him in his church; 
must satisfy the Archdeacon in an exam- 
ination as to his learning; and must make 
and subscribe the declaration of assent 
and the oath of allegiance (see ALLEGI- 
ANCE). By the former the declarant 
solemnly assents to the 39 Articles and 
the Prayer Book. Ordination takes place 
on the Sunday next following the Ember 
weeks. There are three orders in the 
Church: deacons, priests and bishops; 
the first ordination is, therefore, ordina- 
tion to the rank of deacon, followed (at 
least a year later) by ordination to the 
rank of priest. A Bishop is not “‘or- 
dained” but ‘‘consecrated.” (See CLER- 
GYMAN, Ordination; DEACON; PRIEST.) 
ORGANIST.—An organist is not a 
church official, but is generally em- 
ployed by the Parochial Church Council 


TER.—The County of Lancaster 

falls within the limits of the old 
Duchy of Lancaster, and one of its 
privileges is to hold a Court of Chancery. 
It has the same right to hear actions as 
the Chancery Division of the High Court 
of Justice, though only where the parties 
to the action reside within the limits of 
the county. The Court is presided over by 
the Vice-Chancellor of the Duchy of Lan- 
caster, as the Chancellor of that Duchy 
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as their servant. He, therefore, has no 
rights in relation to the church except 
such as may be a term of his contract 
with his employers. 

ORIGINATING SUMMONS.—In 
certain cases where a person desires the 
decision of the Court upon some such 
matter as the construction of a legal 
document, etc., or as to which of two 
rival claimants to money is really entitled 
to it, he may, instead of issuing a Writ of 
Summons, obtain an Originating Sum- 


. mons, which is served in the same manner 


as a Writ, and which calls upon any 
parties concerned to attend in Chambers 
upon the day fixed for determining the 
question in issue. The summons may be 
adjourned into Court. (See ADMINISTRA- 
TION ACTION; H1iGH CouRT PROCEDURE.) 

OUT-DOOR RELIEF.—See 
NATIONAL ASSISTANCE. 

OVERT ACT.—An overt act is one 
which is part of the carrying into execu- 
tion of any criminal project. In treason, 
for instance, though there may be a 
treasonable intention, it does not become 
punishable until the offender commits an 
overt act towards the attainment of his. 
object. In order to convict a person of an 
attempt to commit a crime, it is always. 
necessary to prove that he committed 
some overt act.. 

OYER AND TERMINER.—This is 
one of the commissions issued to Judges 


‘of Assize. It requires them “‘to inquire,, 


hear and determine’ all treasons, 
felonies and misdemeanours for which 
indictments are presented in the counties 
they are visiting on circuit. (See Assize.) 


is a politician who is a member of the 
Government. Appeals from this Court go 
direct to the Court of Appeal. 

A somewhat similar Court exists in the 
County of Durham, which was also 
originally a County Palatine. (See Hicu 
CourT OF Justice.) 

PALMISTRY.—In order to ascertain 
whether palmistry constitutes a criminal 
offence or not, it is necessary to ascertain 
whether the person pursuing it professes. 
to tell fortunes, that is to say, to foretell 
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the future, by means of it. If he does, this 
constitutes fortune-telling. (See For- 
‘TUNE-TELLERS.) Where, however, palm- 
istry is merely used to indicate the char- 
acter of the person whose hand is being 
read it does not constitute an offence. 

PANEL.—See NATIONAL INSURANCE. 

PANEL (JURORS).—The list of per- 
‘sons who have been summoned to attend 
Court as jurors is called the panel. When 
a jury is sworn twelve names are called 
from the panel. 

PARDON.—In nearly all cases the 
‘Crown alone can pardon persons con- 
victed of criminal offences. In modern 
times this right is exercised through the 
Home Secretary. The exercise by the 
Crown of this right cannot be challenged, 
e.g. by aggrieved parties. A pardon 
carries with it a revocation of the con- 
viction, in the sense that a pardoned 
criminal can obtain damages from any- 
one who describes him as a criminal. In 
some cases a money grant is given to a 
pardoned person as compensation for 
the imprisonment he has undergone. 

An interesting exception to the right of 
the Crown to pardon is the provision in 
the Habeas Corpus Act depriving the 
Crown of the power to pardon the crime 
of unlawfuily sending any prisoner out of 
the country. This, of course, is a relic of 
the days when the powers of the sovereign 
were sometimes used oppressively against 
his subjects. 

PARENT.—The word parent norm- 
ally means the father or mother; but 
where the word is used in an Act of 
Parliament, it is usually defined at the end 
of the Act, and may include persons 
other than the father or mother, e.g. in 
the Elementary Education Act, 1870, it 
includes the guardian, and every person 
who is liable to maintain, or has the 
actual custody of, any child. The rights of 
a father differ from those of a mother in 
Some respects; as to such rights, see 
FATHER; MOorTHER. (See ADOPTION ; 
CHILDREN; LEGITIMATION OF CHILDREN.) 

PARI PASSU.—Where a certain 
amount of money has to be divided 
among persons who have claims against 
it, and there is not enough money to pay 
all those persons in full, each may be re- 
‘quired to accept the same proportion of 
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his total claim, and in this case they are 
said to take the money pari passu. Thus, 
if creditors of a debtor have claims 
amounting in all to £10,000 and all the 
money the debtor has is £5,000, each of 
the creditors will receive 10/- in the £, or 
half of the amount he claims. In some 
cases certain creditors will be preferred, 
and will be entitled to be paid, not pari 
passu, but in full before any of the other 
creditors. Thus, if in the case put there 
were creditors who were preferred in this 
way with claims for £2,000, they would be 
entitled to receive their money in full, and 
the remaining creditors for £8,000 would 
share equally in the £3,000 that was left 
over. This principle also applies in cases 
where money has been left by will to 
certain legatees and there is not enough 
money to pay all the legacies in full. 
Here, also, the shares taken by each of 
the persons entitled to a legacy will be 
reduced in equal proportions. 

PARISH.—Parishes are the smallest 
units of local government, and every part 
of England is contained in a parish. They 
vary in population from less than a 
hundred to almost a million. For their 
powers, constitution, etc., see LocaAL 
GOVERNMENT. 

PARISH, ECCLESIASTICAL.—The 
ecclesiastical parish is the smallest terri- 
torial unit in the church, and is defined as 
“the district committed to the charge of 
one incumbent having the cure of souls 
therein.” Parishes are formed into groups 
known as Rural Deaneries, the Rural 
Dean being the immediate superior of the 
incumbent. The parish is now repre- 
sented by two bodies, the Vestry (see 
Vestry) and the Parochial Church 
Council. The council is composed prin- 
cipally of elected residents of the parish, 
who must have attained the age of 
twenty-one, and who must be com- 
municating members of the Church of 
England. The election takes place every 
year at the annual parochial church 
meeting (see below), usually by a show of 
hands; if, however, one-fifth of the voters 
present demand a poll, then a poll must 
be taken at a later date. 

Parish Officers.—The chief officers of 
the parish, apart from the incumbent and 
his curate(s), are the churchwardens. (See 
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CHURCHWARDENS.) They are sometimes 
assisted in their duties by sidesmen, who 
also are elected at the parochial church 
meeting and approved by the incumbent. 
The other officers are the Beadles, 
Organists, Parish Clerks, Sextons and 
Vergers (see separate titles). 

Parochial Church Electors.—Every 
person is entitled to become a parochial 
church elector if he is a baptized member 
of the Church of England, of eighteen 
years of age or older, and is resident 
within the parish, or has attended services 
in the parish for the six months prior to 
enrolment as an elector. No person may 
vote at parochial church meetings until 
he has been entered in the electoral roll, 
for which purpose he must send applica- 
tion to the Parochial Church Council, by 
whom the roll is kept. 

Parochial Church Meetings.—The 
Parochial Church Meeting is the meet- 
ing of the parochial church electors, held 
annually in Easter Week. 

PARISH CLERK.—The parish clerk 
is appointed and dismissed by the incum- 
bent and the parochial church council 
acting jointly. He may be a layman or in 
Holy Orders. If a layman he must be at 
least 20 years of age, and may be re- 
moved by the Archdeacon for mis- 
behaviour. He may sue the incumbent or 
churchwardens for the fees due to him 
on marriages or burials. 

PARKING.—See Roap TRAFFIC. 

PARLIAMENT.—Parliament is com- 
posed of two bodies, the House of Com- 
mons and the House of Lords. Their 
main duty is legislation, but no bill 
becomes law until it has received the 
assent of the King. The Royal Assent, 
however, is now in practice never re- 
fused. (See further, ACT OF PARLIAMENT; 
PREROGATIVE OF THE CROWN.) Apart 
from legislative functions, Parliament 
has certain important rights, some of 
which are frequently exercised. For 
example, the House of Lords acts as 
supreme Court of Appeal. In 1876 the 
office of ‘Lord of Appeal in Ordinary” 
was created for the purpose of ensuring 
- that the House of Lords should contain 
lawyers of sufficient ability to act as 
Judges of the supreme appeal Court. 
Although ordinary members of the 
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House of Lords are entitled to sit and 
vote in such cases, they do not in fact do 
so; the procedure, however, in an appeal 
to the Lords is almost exactly the same as 
if the House were sitting to consider and 
debate any non-legal matter, e.g. the 
Lords do not deliver “judgments”? but 
““speeches.”’ 

Each House of Parliament has the 
right to commit any person to custody 
who is guilty of contempt to the House, 
e.g. for the writing of libels on Parlia- 
ment; and the House itself is judge of 
whether or not a contempt has been com- 
mitted. Any person so arrested must be 
released at the prorogation of Parliament. 

By the Parliament Act, 1911, the 
powers of the Lords were considerably 
cut down by a provision that, after 
certain necessary delays and formalities, 
a bill may become a binding Act of 
Parliament without the consent of the 
Lords. The Labour Government intro- 
duced in June, 1948, a Bill to curtail the 
powers of the House of Lords still fur- 
ther by reducing its delaying power from 
two years to one. This Bill was rejected 
by the House of Lords but may become 
law, under the provisions of the 1911 
Act, before the life of the present Parlia- 
ment comes to its statutory end in 
July, 1950. (See BILL; PARLIAMENTARY 
CourTs; SUPREME COURT OF JUDICA- 
TURE.) 

PAROL EVIDENCE.—Evidence 
which is given verbally is called parol 
evidence, as distinguished from written 
or documentary evidence. In general, 
where an agreement has been reduced to 
writing, the Court, in determining its 
meaning, can look only at the docu- 
ment itself and cannot listen to verbal 
accounts given by the parties as to what 
they may, or may not, have agreed verb- 
ally. Where, however, the written docu- 
ment does not deal with some subsidiary 
question, and it is reasonable to suppose 
that an agreement must have been come 
to as regards that question, then parol 
evidence can be admitted as to what was 
agreed by them concerning it. When there 
is some ambiguity on the face of a written 
contract, the parties may explain verbally 
the ambiguity. (See EVIDENCE.) 

PARSON.—This is another name for 
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the incumbent of a Church of England 
living. The parson of a parish has the 
control, during the time that he holds the 
living, of the glebe lands of the parish. 

PARTICULARS.—TIf, in any action in 
the High Court or the County Court, one 
of the parties fails to set out in his plead- 
ings or, in the County Court, in his sum- 
mons or defence, etc., the facts upon 
which he relies in sufficiently precise 
form, the other party may demand par- 
ticulars of the allegations contained in 
his pleadings, etc. 

This should be done in the first place 
by letter, and if the request is not com- 
plied with, or is insufficiently complied 
with, the party aggrieved may take out a 
summons calling upon the other party to 
give the particulars in more precise form. 
(See County Court ProcepurE; HIGH 
COURT PROCEDURE; PLEADINGS.) 

PARTICULARS OF SALE.—On a 
sale of land by auction, the seller, or 
Vendor, must set out in detail a full 
description of the property to be sold. 
The Particulars are printed in one docu- 
ment with the Conditions of Sale, 
which deal with the title to the property 
and any matters which might be of im- 
portance to an intending purchaser. After 
having bought the property the pur- 
chaser signs one copy of this document, 
which is called the ‘‘Particulars and Con- 
ditions of Sale,” and hands it, with a 
deposit on the purchase price, to the 
auctioneer, who hands him in return 
another copy signed and receipted by 
himself as agent for the vendor. Jf it 
subsequently transpires that the property 
does not correspond in all material 
respects with the description as set out in 
the Particulars, the purchaser may have 
the right to rescind the contract, that 
is, refuse to go on with the sale, or to 
claim damages. (See SALE or LAND.) 

PARTIES.—Generally speaking, any 
person may bring an action, unless he is 
an alien enemy during a time of war, ora 
bankrupt. The prohibition against enemy 
aliens bringing actions is absolute and 
lasts as long as the war continues, but 
after its close the enemy alien is as free to 
bring an action as anyone else. As farasa 
bankrupt is concerned, his right to bring 
an action is transferred to his trustee in 
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bankruptcy, though there are exceptions 
—such as actions brought in respect of 
personal injuries to himself, or injuries by 
defamation on which he is entitled to sue 
personally. Infants also, though they are 
entitled to bring actions, are subject to 
special rules of procedure, and must 
bring them in the name of a person, 
generally the father or guardian, but who 
can be appointed by the Court if neces- 
sary, who is known as the “‘next friend” 
(q.v.) of the infant. Persons of unsound 
mind who have had a committee 
appointed must sue through their com- 
mittee, or if no committee has been 
appointed they, too, must sue in the 
name of a “‘next friend.”’ 

The person who starts an action claim- 
ing redress for an infringement of his 
rights is known as the Plaintiff, and if 
two or more persons bring an action 
together they are called Co-plaintiffs. The 
person against whom the action is 
brought is called the Defendant, and if 
more than one defendant appears in an 
action they are Co-defendants. 

Where the defendant has a counter- 
claim against the plaintiff, the latter is 
still referred to as the plaintiff in the 
action, though he is, in fact, the defen- 
dant in the counterclaim; but if the 
defendant brings a counterclaim against 
the plaintiff and another person who is 
not a plaintiff, the latter is called the 
defendant to counterclaim. 

In matrimonial cases, i.e. Divorce, 
Nullity Suits, petitions for Judicial 
Separation, etc., the applicant is known 
as the Petitioner, and the person against 
whom the right to divorce, etc. is claimed 
is called* the Respondent. A man cited 
as having committed adultery with a 
married woman is known as a Co- 
respondent, while a woman cited as 
having committed adultery with a hus- 
band is, if she appears to answer the 
charge, known as an Intervener. 

In Bankruptcy proceedings or in pro- 
ceedings for the winding-up of a com- 
pany, the person who initiates the 
Proceedings is known as the Petitioning 
Creditor, if it is, in fact, a creditor who 
institutes the proceedings. 

Where cases are taken to a Higher 
Court in appealing against the decision 
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of a Lower Court, the party making the 
appeal is called the Appellant, and the 
other party the Respondent. 


When an action is referred to, the 


name of the plaintiff, petitioner or 
appellant is mentioned first. Thus, an 
action in which Smith is plaintiff and 
Jones defendant is referred to as Smith 
v. Jones. If Jones brings a counter- 
claim against Smith and Robinson, the 
action is referred to as Smith y. Jones, 
Jones vy. Smith and Robinson. If Jones 
brings third party proceedings against 
Brown the action is referred to as Smith 
v. Jones, Jones y. Brown. If, in the 
action of Smith y. Jones, Jones is un- 
successful and appeals against the 
decision of the Court, the appeal is 
entitled with the name of the original 
action Smith y. Jones; that is the same 
in the High Court and in the County 
Court. But on appeal to the House of 
Lords the name of the appellant is 
always put’first, the appeal being by 
way of petition. (See ACTION; CouNTY 
CouURT PROCEDURE; HIGH CoURT PRo- 
CEDURE.) 

PARTNERS HIP.—The law of part- 
nership is contained in the Partnership 
Act, 1890, and in a large body of cases. 

What Partnership is.—Partnership is 
defined as the relationship which subsists 
between persons carrying on a business 
in common with a view to profit. 

The best evidence that a partnership 

exists is that profits are shared; but this 
is not an infallible test, for employees in 
a firm often share profits, but they are 
not partners, since they have no share 
in the control of the business and the 
business is not carried on for them. A 
partnership may be formed in any trade, 
business or profession with certain well- 
defined exceptions, e.g. barristers may 
never work in partnership, and a part- 
nership composed of more than ten 
persons for banking, or of more than 
‘twenty persons for any other purpose, 
is illegal. Apart from these exceptions, 
there are no fixed rules as to when a 
partnership exists or does not exist, but 
all the facts of the relationship between 
the parties must be looked at. The mere 
fact that they own property jointly or 
that they share joint returns will not, 
U-H.L.—o 
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of itself, prove them to be partners, 
although it may help to do so. 

As has been mentioned, the best test 
is whether they share net profits; but the 
mere fact that a creditor is to receive 
payment of his debt by instalments 
varying with profits does not constitute 
him a partner; nor is the widow or child 
of a deceased partner necessarily a 
partner because of receiving a share of 
profits; nor is a man a partner merely 
because he lends money the interest 
upon which is to vary with profits, 
provided that the contract of loan is in 
writing and signed. If it is not in writing 
and signed, the lender will probably be 
deemed to be a partner. Nor is a person 
who has transferred the goodwill of his 
business to another person to be deemed 
to be that other person’s partner merely 
because he chooses to take the purchase- 
price in the form of an annual share in 
the profits. But in all other cases, a 
person sharing profits will be assumed 
to be the partner of the person with 
whom he shares them, unless he can 
prove the contrary. A person who lends 
money and receives a share of the profits 
as mentioned above, although not a 
partner, is in a rather peculiar position, 
for, if the person to whom he lent the 
money is adjudged bankrupt, or arranges 
with his creditors to pay them less than 
20/- in the pound, or dies insolvent, the 
lender can recover nothing in respect 
of his loan. A person who has transferred 
his goodwill is in the same position. 

Firms and Firm-Names.—A_ partner- 
ship is often known as a “‘firm,’’ which 
is a shorter term for “‘partnership.”’ (See 
Firm.) On the formation of a firm, a 
name must be chosen, and, although 
fanciful names are often taken, in the 
majority of cases the firm-name is com- 
posed of the names of the partners or 
of the chief partners; for example, if 
there are a dozen partners, it would be 
more convenient to adopt the abbrevia- 
tion ‘“‘and Co.” or ‘“‘and Sons.”’ The fact 
that a firm is called “Smith and Sons’ 
does not necessarily shew that any Mr. 
Smith is a partner: there may never have 
been a Mr. Smith, or he and his sons 
may have died or retired long ago. In 
order to see who are the real partners, 
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it is necessary to inspect the Register of 
Business Names, where all business 
names must be registered if they differ 
from those of the real proprietors. (See 
Business NAMES.) 

How to Form a Partnership.—From 
the above description of what a partner- 
ship is, it is clear that a partnership can 
be formed without any formalities at all; 
indeed, when entering into close business 
relationships with another person it is 
often wise to make it clear that there is 
no intention to form a partnership; for, 
as will be explained, one partner has 
very wide powers to bind another. When, 
however, a partnership is expected to 
transact a considerable amount of busi- 
ness, a usual precaution is to define the 
rights and duties of the partners towards 
each other in what are known as “‘articles 
of partnership.”’ 

Who may become Partners.—Any per- 
son may become a partner provided he is 
sane and twenty-one years of age, unless 
he is a convict or an alien enemy. Infants 
(i.e. persons under 21) may become part- 
ners, but usually will be under no liability 
either to the firm’s creditors or to the 
other partners. An infant partner may 
at any time before he attains twenty-one, 
or within a reasonable time thereafter, 
repudiate his liabilities; an infant has 
no right to share in the partnership 
property until all creditors have been 
paid off, nor may he claim to share 
profits without sharing losses; he may 
claim back the premium he paid on 
entering the partnership, except when 
he has derived benefits under the con- 
tract. Even a lunatic may become a 
partner if the other partners did not 
know he was a lunatic at the time the 
agreement was made. Married as well as 
single women may be partners, and their 
property will be liable for debts incurred 
by the partnership; a husband is not 
liable for his wife’s partnership debts, 
unless he was one of the partners. 

Relation of Partners with Persons 
Dealing With Them.—Power of single 
partner to bind the firm.—One of the 
essential rules to remember in relation 
to partnership is that each partner has 
full authority to act as agent for the 
firm in all matters connected with the 
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firm’s business. This means that he is 
capable of making a contract that will 
be binding on his co-partners. Such a 
contract may be binding on the co- 
partners even though it has been agreed 
between the partners that he is to have 
no authority to make contracts. 

This implied authority for each mem- 
ber of a partnership to bind the firm 
extends only to contracts that are usual 
in a business of the kind carried on. 
For example, in a grocery business it is 
usual for supplies of groceries to be 
ordered, but it is not usual to purchase 
agricultural lands or to order suits of 
clothes. Innumerable cases have been 
decided on this question, and each case, 
of course, depends upon its peculiar 
facts, but it is safe to say that in all 
trading partnerships, one partner will 
bind the others (i) in selling goods 
belonging to the firm; (ii) in buying 
goods to be used in the firm’s business; 
(iii) in employing servants for the busi- 
ness; (iv) in receiving payment of debts 
or releasing debts; (v) in borrowing 
money for the firm and pledging the 
firm’s goods, or depositing title-deeds as 
security for such money; (vi) in making 
or accepting bills of exchange or cheques 
in the firm’s name. In non-trading (e.g. 
professional) partnerships the list is not 
so comprehensive. But in either case the 
customary course of dealing of the part- 
nership may have conferred a power 
upon a partner to bind the partnership 
by a contract concerned with matters 
not necessarily related to the business. 
Apart from such a customary course of 
dealing, the fact that a contract made 
by an ‘individual partner is prudent or 
necessary does not of itself bind the 
partnership if it was not also usual. For 
example, where the borrowing of money 
is not usually necessary for the carrying 
on of the firm’s business (e.g. in the 
case of a professional partnership), a 
partner who borrows money in the firm’s 
name will not make the firm liable to 
repay it, even though he took that course 
to save the firm from ruin. It would be 
necessary for all the partners to consent 
expressly to the taking of such a loan. 
The borrowing of money on the firm’s 
credit is, however, a usual part of the 
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business of an ordinary trading company. 
A document under seal must always be 
executed by each partner personally. A 
partner may always bind the firm, how- 
ever unusual the contract, if he has been 
specially authorized by the other partners 
to do so, even if the other party to the 
contract was unaware that such special 
authorization had in fact been given. 
Interest.—Partners are not entitled to 
interest on the capital they have sub- 
scribed, unless there is a provision for 
this in the articles or agreement for 
partnership, but such provision is often 
made. If, however, a partner makes an 
adyance to the firm beyond the amount 
of the capital he has agreed to subscribe, 
he is entitled to interest on the advance. 
Liability of Partners for the Firm’s 
Debts, ete.—Every partner is liable for 
the firm’s debts to the same extent as if 
they had been his own personal debts, 
and this applies even to a sleeping 
partner. A partnership is not a limited 
liability company. The greatest care 
should therefore be taken to ascertain the 
reliability of a person with whom it is 
intended to enter into partnership, since 
each partner may make contracts which 
the other partners may be called upon 
to fulfil. All partners should be sued 
together at the same time, and judgment 
will then be obtained against all of the 
partners, and if it is found that one of 
them is unable to pay, execution may be 
evied against any of the others. 
In the case of wrongs as distinguished 
_ from contracts (e.g. libel, trespass, negli- 
"gence, etc.), each partner is liable for the 
acts of the others provided the wrong 
-was done in the ordinary course of 
| business. For example, in one case A 
_and B were partners in competition with 
/C, and it was the ordinary course of 
| their business to obtain information as 
| to their competitors’ methods; A bribed 
| one of C’s clerks wrongfully to disclose 
| C’s trade-secrets; here B, no less than A, 
| is liable to pay C damages. 
| Misappropriation by Partners of 
Money entrusted to the Firm.—Every 
partner is liable if one partner receives a 
| third person’s money or property and 
misapplies it, provided he received the 
| money within the scope of his apparent 





483 


PARTNERSHIP 


authority, e.g. it would not be within 
the scope of the apparent authority of a 
partner in a grocery business to receive 
money for the purpose of investing it for 
a third person. If the firm receives money 
in the ordinary course of business and 
one partner misappropriates it, all the 
partners are liable to the person to whom 
it belonged, for when a firm (e.g. a firm 
of bankers) receives another person’s 
money, it is the duty of every partner to 
see that the money is taken care of. 

Liability of Persons who seem to be 
Partners.—If a man, by conduct or by 
words, represents that he is a partner ina 
firm, and a third person gives credit to 
the firm on the faith of that representa- 
tion, he will be liable to such third person 
as if he actually had been a partner. 
He will be similarly liable if he know- 
ingly allows others to represent that he 
was a partner. 

Liabilities of New or Retiring Partners. 
—When a new partner is introduced into 
a firm he does not become liable to the 
firm’s creditors for anything done before 
he became a partner, nor does a retiring 
partner cease to be liable for debts or 
obligations incurred before his retirement. 
An agreement may, however, be made 
to the contrary in either case between 
the partners and the creditors, and such 
agreement may be implied from the 
conduct of the parties. 

The addition of a new partner, or the 
retirement of an old partner, makes a 
new firm; and if the creditors, knowing 
of the reconstruction, continue to deal 
with the new firm, they can usually be 
taken to have agreed to discharge the 
old firm from all liabilities and to have 
accepted the new firm as the debtors. If 
a firm is given a continuing guarantee, 
or if a third person is giving a continuing 
guarantee in respect of transactions with 
the firm, that guarantee will terminate 
when any change is made in the consti- 
tution of the firm, e.g. if A says to a bank, 
“T will guarantee B and Co.’s account 
until further notice,’ and a _ partner 
subsequently retires from B and Co. or 
a new partner is taken in, the guarantee 
then terminates. 

Partnership Property.—Partnership 
property consists of all property, and 
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rights and interests in property originally 
brought into the partnership stock, or 
subsequently acquired for the firm. The 
partners may use such property only 
for the purposes of the partnership 
business, and not for their own purposes. 
When a firm occupies land or buildings 
as tenant of one of the partners without 
the lease containing a specific period, it 
is assuimed that the firm’s tenancy will 
expire when the partnership is dissolved. 
Any property bought with the firm’s 
money is partnership property. For 
example a partner bought railway shares 
in his own name out of the partnership 
funds, but without the authority of the 
other partners; such shares were deemed 
to be the property of the partnership. 
Partners’ Shares in Partnership 
Property.—Each partner has an equal 
share in the profits of a partnership, even 
though he has himself contributed no 
capital. The Articles usually, therefore, 
provide the proportions in which part- 
ners are to share profits, usually giving 
a larger share to partners of longer 
standing. If the business makes losses, 
the partners must bear such losses 
equally, unless otherwise agreed. When 
any payment is made by a partner, or 
when any personal liability is under- 
taken by him in the ordinary conduct 
of the firm’s business, or for the pre- 
servation of the firm’s business or 
property, the firm must indemnify him, 
i.e. such a loss is shared equally. As to 
each partner’s right to share in the 
partnership’s capital, see below, Distri- 
bution of Property on Dissolution. 
Partner’s Right to Take Part in the 
Business.—Every partner has a right to 
share in the management of the business, 
but no partner is entitled to remunera- 
tion for his service (apart, of course, 
from special agreement between the 
partners). No new partner may be 
introduced without the consent of all 
the existing partners. Every partner may 
inspect the accounts, which must be 
kept at the principal place of business. 
When any dispute arises between the 
partners as to ordinary matters connected 
with the partnership business, the opinion 
of the majority will prevail, but any 
change in the nature of the business to 
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be carried on must have the consent of 
all partners. No partner may be expelled 
by the other partners (unless, of course, 
special terms exist to that effect). 

Retirement.—Unless a period has been 
fixed for the duration of the partnership, 
it may be terminated by any partner at 
any time by his giving notice to the other 
partners. If the notice specifies no date, 
it will take effect immediately upon the 
date when it was communicated to the 
other partners. A partnership to be 
terminated “by mutual arrangement 
only” can be terminated only by the 
consent of all partners, or by the death 
of one. If the partnership was entered 
into by deed, the notice must be in 
writing. It is to be noted that retirement 
necessarily involves a dissolution of the 
whole partnership. If the remaining 
partners continue the business, they are 
a new firm. Where a fixed period of 
duration has expired, and the partner- 
ship is still carried on, the partnership is 
governed as far as possible by the terms 
and conditions governing it at the time 
when the period expired. If a retiring 
partner does not withdraw his share of 
the assets on retirement, he is entitled 
to profits made thereafter which are 
attributable to the retention of his 
capital, or he may claim 5% per annum 
on such capital; a dead  partner’s 
representatives, similarly, have the same 
right. 

Partner’s Duty to Disclose and Render 
Accounts.—Partners are bound to render 
true accounts and full information of all 
things affecting the partnership to any 
partner, or to his executors or adminis- 
trators. Any benefit derived by a partner 
without the other partners’ consent from 
transactions concerning the partnership, 
or from his use of the partnership pro- 
perty, or partnership name or business 
connection, belongs to the partnership. 
If a partner, without the consent of the 
other partners, carries on a business 
competing with the firm’s business, he 
must pay over all the profits so made to 
the partnership. 

Transfer of a Partner’s Share.—A 
partner may, with the other partners’ 
consent, transfer his share of the part- 
nership to another person who is to be 
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admitted as a partner. This is equivalent 
to the resignation of the old partner and 
the admission of a new one (see above), 
i.e. the firm is dissolved and a new firm 
is created. A partner may, however, 
without the consent of the other partners, 
assign his share in the partnership, either 
absolutely or by way of mortgage, but 
the assignee has no right to interfere 
with the management of the partnership 
business, or to require accounts, or to 
inspect the books; his only right is to 
take the share of the profits that the 
partner would otherwise have been 
entitled to, and he must accept the 
remaining partners’ word as to the 
amount of such profits. He has no share 
in deciding what profits shall be declared, 
i.e. he has no share in deciding how much 
of the actual profits are to be put to 
reserve. Such an assignment does not 
relieve the assigning partner of his duties 
and liabilities, which remain the same as 
if he had not assigned. When the part- 
nership is finally dissolved, the assignee 
has a right to his proper share in the 
partnership property, and for that pur- 
pose may see the accounts. 

Dissolution of Partnership.—A_ part- 
nership becomes dissolved (subject, of 
course, to other agreed terms): (i) At the 
expiration of the period (if any) during 
which it was agreed to run; (ii) by notice 
given by one partner to the other (see 
Retirement above); (iii) by the death 
or bankruptcy of any partner; (iv) at the 
option of any partner, if another partner 
allows his share to be charged; (v) by 
the happening of any event which makes 
it unlawful for the firm’s business to be 
carried on, e.g. on the outbreak of war 
English partnerships between friends 
and alien enemies are dissolved; (vi) 
when the Court decrees dissolution. The 
Court may decree dissolution (1) when 
a partner is found lunatic by inquisition, 
or is shewn to be of permanently un- 
sound mind; or (2) when a partner, other 
than the partner suing, becomes in any 
other way permanently incapable of 
performing his partnership duties; or 
(3) when a partner, other than the 
partner suing, has been guilty of such 
conduct as is calculated prejudicially to 
affect the carrying on of the business; or 
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(4) when a partner, other than the 
partner suing, wilfully or persistently 
commits breaches of the partnership 
agreement or otherwise so conducts 
himself in the partnership business that 
it is not reasonably practicable for the 
other partners to carry on business in 
partnership with him; or (5) when the 
partnership can be carried on only at a 
loss; or (6) whenever circumstances have 
arisen which render it just and equitable 
that the partnership be dissolved. 

Effect of Dissolution.—When, after 
the dissolution of a partnership, a new 
partnership continues with the old firm’s 
name (e.g. when one partner retires), the 
old customers of the firm are entitled to 
assume that they are dealing with the old 
firm, and may hold the members of the 
old firm liable until they have had it 
brought to their notice that the old 
firm is dissolved. It is, therefore, desirable 
for retiring partners, or partners selling 
their business to a person who is to 
carry it on under the old name, to 
circularize their old customers as to the 
dissolution. Even new customers who 
knew of the old firm’s existence and 
membership are in the same position, 
and may assume that the old partners 
are still members of the firm until an 
advertisement has been inserted in the 
London Gazette as to the change in the 
firm’s constitution, or until they have 
received actual notice of the change. 
But when a partner dies, no customer 
may assume that he is still a partner, 
and his estate will not therefore be liable 
for partnership debts contracted after 
his death even with persons who knew 
nothing of his death. After dissolution, 
one partner is still able to bind the other 
partners in all matters necessary to be 
done to wind up the firm’s affairs. 

Distribution of Property on Dis- 
solution.—Every partner is entitled to 
have the partnership property applied to 
the settlement of the firm’s liabilities, 
and then, after paying to each partner 
what is due to him from the firm for 
advances as distinguished from capital, 
to have any surplus divided in the same 
proportions between the partners as 
profits are divisible. If, however, the 
partners have contributed to the capital 
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of the partnership in unequal shares, 
each partner is entitled to have repaid 
to him the capital he subscribed before 
any distribution is made. 

This rule often works very harshly on 
partners who have been taken into the 
firm for their skill and not for the capital 
they could provide, e.g. suppose A had 
supplied no capital, and after a month’s 
trading the firm failed for £2,000; A 
would have to find not only his share of 
the £2,000 but also his share of the lost 
capital. When a partnership is wound up, 
all the partnership property must be sold, 
and the term “property” includes the 
goodwill. When the goodwill is sold, 
only the buyer is entitled to use the 
firm’s name, and ex-partners may not 
use it, although there is nothing to 
prevent them from carrying on a com- 
peting business. The buyer of the good- 
will may, however, use the old firm name 
only provided it will not lead old 
customers to believe that the old partners 
are still members of the firm. 

When a partner has paid a premium 
on becoming a partner, and the part- 
nership comes to an end before the 
agreed date (if any) otherwise than as 
the result of the death of a partner, 
the Court may order repayment of the 
premium or a part thereof. 

Limited Partnerships.—By the Limited 
Partnerships Act, 1907, a special form 
of partnership was authorized in which 
there must be one or mote active partners 
who have the same rights and duties as 
partners in an ordinary partnership, and 
in which there are also one or more 
“limited partners.’”’ A limited partner is 
not liable for the firm’s debts beyond 
a stated amount of capital or property 
contributed by him unless he acts in 
such a way as to deprive himself of this 
limitation. * 

PARTNERSHIP (SCOTS LAW).— 
The Scots law of partnership is in most 
respects the same as the law of England. 
Two differences, however, should be 
noted. First, in Scotland the partner- 
ship is a legal person capable of having 
rights and duties of its own, and quite 
distinct from the legal personalities of 
the individual parties. In England a 
partnership has no legal personality. 
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Secondly, in Scotland every partner is 
liable jointly and severally for all the 
debts of the firm, whereas in England he 
is liable jointly and severally in respect 
of all debts arising from tort, i.e. wrong- 
ful acts, but is jointly liable with his co- 
partners in respect of contracts only. (See 
JOINT AND SEVERAL.) 

PARTY WALL.—A party wall is one 
which separates one property from 
another and at the same time forms 
part of a building on both properties. 
The duty of maintaining it may rest on 
either of the owners of the two proper- 
ties, or on both of them equally. Where 
there is no agreement of any kind, the 
wall is deemed to be divided vertically 
into two parts, and each owner is bound 
to maintain his own part so as to support 
the other. (See ADJOINING Owners; 
FENCE; WALL.) 

PASSENGERS.—The liability of 
carriers of passengers is not so great as 
the liability of carriers of goods. The 
carrier of passengers is not liable unless 
he has failed to take reasonable care in 
carrying out his contract. (See RAILWAY 
PASSENGERS; SHIPPING.) 

PASSPORT.—A passport is a permit 
to pass into or out of a state. It is 
popularly understood to be the document 
issued by the Government of the state 
of which an individual is a national 
entitling him to leave and return to that 
state, and requesting and requiring all 
those whom it may concern to allow 
him to pass freely, and to afford him 
every assistance and protection of which 
he may stand in need. The House of 
Lords has held that, on the issue of a 
British passport, the Crown assumes the 
burden of protection, and the holder the 
duty of fidelity, so that, as long as the 
passport is held, the holder may be liable 
for treason, even though he is in fact an 
alien who has obtained the passport on 
the statement that he is a British subject, 
and the acts of treason are committed 
outside the realm (Joyce y. Director 
Public Prosecutions, 1946). 

If a person having a passport desires 
to travel to a country the name of which 
is not included in his passport, he must, 
in addition to obtaining any requisite 
visa, apply to the Passport Office for the 





. 
| 


! 





,PATENT MEDICINE 


inclusion of that country in the passport. 
It is, therefore, advisable on first apply- 
ing for a passport to see that it is 
endorsed for all countries that the 
applicant may ever desire to visit. 
Passports are obtainable at the 
Passport Office, Queen Anne’s Gate 
Buildings, Westminster, S.W.1, or at the 
Branch Passport Office, Exchange Flags, 
Liverpool, 10 Bothwell Street, Glasgow, 
or Ministry of Labour local offices. 
Applications may be made by post but 
personal application is recommended 
and should be made in good time before 
the passport is required. Application 
forms may be obtained from the same 
addresses together with copies of the 
regulations. All passports expire after 
five years from the date of issue, and 
must then be renewed. After ten years 
from the date of issue, or when there 
is no more space for visas, an entirely new 
passport must be obtained. (See ALIENS; 
BrITIsH SUBJECT; NATURALIZATION.) 
PATENT MEDICINE.—A patent 
medicine is, strictly speaking, any medi- 
cine in the shape of a pill, powder, 
lozenge or potion, which is prepared or 
sold under letters patent, but the term 
is commonly used to describe what are 
known as Proprietary Medicines. A 
proprietary medicine is a preparation 
which the makers or sellers claim to 
have the secret of manufacturing, or 
which they advertise to the public as 
being specially beneficial towards the 
prevention, cure, OF relief of any ailment. 
The excise duty on medicines was 
repealed by the Pharmacy and Medicines 
Act, 1941. By s. 11 of that Act the sale 
by retail of any article consisting of or 
comprising a substance recommended 
as a medicine is prohibited unless there 
is on it or its label or container the 
appropriate designation of the substance 
so recommended, or of each of the active 
constituents thereof, or of each of the 
ingredients of which it has been com- 
pounded together with the appropriate 
quantitive particulars of the constituents 
or ingredients. This provision does not 
apply to any article made up and 
supplied for the use of a particular 
person, being an article prescribed by 
reference to the needs of that person. 
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By s. 12 an article consisting of or 
comprising a substance recommended 
as a medicine can be sold only by 
(a) a registered medical practitioner, 
(b) a registered dentist, (c) an authorized 
seller of poisons or (d) one who has 
served a regular apprenticeship to a 
registered pharmacist or to a body 
corporate authorized to sell poisons and 
is at the date of the Act carrying on 
on his own account a business which 
comprises the retail sale of drugs. In case 
(c) the premises from which the article 
is sold must be registered and in case 
(d) only from a shop—not a stall. 
PATENTS.—In any application for a 
patent ‘“‘the true and first inventor’? must 
be one of the parties applying. As 
a result of international conventions 
it has been agreed that an inventor who 
has applied for protection in his own 
country may also apply in England. 
Provided he applies within twelve months 
of his application abroad, such a foreign 
inventor will be entitled to the grant of a 
patent in England, even if between the 
two applications someone else has intro- 
duced the invention into England. 
Inventions by Servants.—If a servant 
acts under the orders or direction of his 
employer, his inventions and patents 
belong to the latter; but inventions 
arrived at independently by the servant, 
even though in his employer’s labora- 
tories, etc., do not necessarily belong to 
the employer unless there is a contract 
express or implied to assign them. 
What is an Invention?—A patent may 
be applied for only in respect of an 
invention; i.e. either a new and original 
method of making an article already 
known, a method of making an article not 
previously known, or the discovery of a 
new use to which a known article may 
be put. It used to be said that a patent 
could only be obtained for a process 
of manufacture. This is too narrow a 
statement of the law as it now stands, 
but it is still true to say that every 
invention must be related to manufac- 
ture in order to be patentable. A mere 
idea independent of any manufacture or 
creation can never be patented. New 
methods of musical notation or of index- 
ing, etc., are ideas, whereas a new method 
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of printing musical scores or a new kind 
of filing cabinet would be manufactures. 
A principle as such is not a manufacture, 
but a mode of carrying it into effect is; 
a man who conceived the idea of having 
cars driven by propellers would be 
unable to obtain a patent for it unless 
he also worked out a proper method 
of putting his idea to practical effect. 

Grant of Patent.—A patent may only 
be granted in respect of an invention 
which was not previously known within 
the British Isles, for protection is only 
given in return for the disclosure of 
something new. If, therefore, the in- 
vention has already been made by 
somebody else, and has been communi- 
cated by him to some portion of the 
public, no matter how small, no patent 
may be obtained by a later inventor, 
even though he reached his conclusions 
entirely unaided. But if the first inventor 
kept his knowledge to himself and did 
not communicate it to the public, then 
the second inventor (provided that he 
worked independently and did not 
obtain his material from the former) may 
obtain a patent, for he will have some- 
thing to offer the public in exchange for 
it, namely, the disclosure of something 
which they do not yet know. 

Publication.—It follows from this 
necessity for disclosure in return for pro- 
tection by patent, that there must have 
been no previous disclosure—publica- 
tion is the legal expression—by the in- 
ventor. Publication is the communica- 
tion of the principle of the invention 
except under conditions of confidence 
and secrecy. It includes (subject to what 
is said below) speeches, papers, articles, 
etc., describing the invention, demon- 
strations of its working or the manufac- 
ture and marketing of the invented article 
or of materials, etc., constructed by it. 
The application for a patent must, there- 
fore, be made while the invention is still 
unknown. Publication after the date of 
the application but before the grant of a 
patent does not invalidate it. 

There are certain exceptions to the rule 
that any disclosure constitutes publica- 
tion. If the information was obtained in 
fraud of the inventor, or was communi- 
cated by him in confidence, disclosure of 
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it will not be legal publication, and 
applications by the thief for a patent for 
himself will not affect the rights of the 
inventor. The working of the machine 
may be demonstrated and the machine 
itself may be constructed and worked, 
provided that this is done in confidence 
and that it is not worked commercially, 
without there being any publication in 
law. Lastly, the exhibition of the inven- 
tion at certain kinds of exhibition is, in 
some circumstances, declared not to be 
publication, and the inventor who des- 
cribes his invention to a learned society 
may apply within six months for a 
patent, provided he gave notice to the 
Comptroller of Patents before he read 
his paper. 

Length of Grant.—The maximum 
period for which a patent may be granted 
is twenty-six years; the initial period is 
always sixteen years beginning (for the 
future) on the date of the patent and 
ending at the expiration of sixteen years 
from the date when the specification is 
treated by the Comptroller as having been 
left, but it may be extended on applica- 
tion for a further five, and occasionally 
ten, years on payment of the prescribed 
fees. In deciding whether to extend the 
life of a patent beyond sixteen years, the 
Comptroller will consider the nature and 
merits of the invention from the point of 
view of the public, and the profits which 
the inventor has made. The broad prin- 
ciple is that, provided the patentee has 
done his best to develop the invention, 
he is entitled to a reasonable remunera- 
tion; if it does not give a quick return 
he deserves an extension of the term. 

Rights- of Patentee.—The grant of a 
patent gives the patentee the sole and 
exclusive right of working his invention 
within Great Britain and the Isle of Man, 
and to restrain any other person from 
working it except under a licence. 

The patentee may enforce his rights 
against infringers by means of an action 
for damages and by injunctions, He must 
not, however, threaten proceedings or 
make allegations of infringements which 
he is not prepared to bring or substanti- 
ate, as the person threatened or anyone 
injured by the threats (i.e. a rival trader) 
may bring what is called a threats action, 
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claiming damages, unless the patentee 
proceeds with his action for infringe- 
ment. Infringement includes the manu- 
facture, importation, sale, offer for sale 
or use of a patented article except under 
licence. The patentee may grant licences 
to other persons to work his invention (if 
the patent is endorsed “‘licences as of 
right”? he must do so). Within certain 
limits he has a free hand in dictating his 
terms, but he must not attempt to fetter 
the licensee too severely or he will be 
guilty of an abuse of monopoly rights, 
nor can he bind the licensee beyond the 
life of the patent. He may also assign the 
benefit of his patent. A register of 
assignments is kept at the Patent Office. 
A patent will expire naturally at the 
end of its period; but it may also be re- 
voked earlier by the Comptroller, and it 
will lapse if fees are not paid, though in 
this case it may be revived by payment. 
Procedure.—Application for a patent 
must be made to the Comptroller at the 
Patent Office from whom detailed in- 
structions may be obtained. Heavy fees 
are payable on application and renewal, 
but the latter may be reduced if the 
patent is endorsed ‘“‘licences as of right.” 
A complete explanation and specification 
of the invention must be given though the 
applicant may, if he chooses, send a pro- 
visional (less detailed) description first. 
This will be handed to an examiner whose 
duty it is to see whether it is really new or 
has been patented before. The Comptrol- 
ler then makes a decision based upon the 
examiner’s report. An appeal lies from 
this decision of the Comptroller to the 
Patents Appeal Tribunal. The Comp- 
troller next advertises the application in 
the Patent Gazette and the drawings are 
thrown open to public inspection. Any- 
body interested may come forward and 
object to a grant of a patent on the 
ground that: 
(i) the invention was obtained from 
him; 
(ii) it had been published within the 
last fifty years; or 
(iii) it is not properly described in the 
specification. 
The same grounds may be adduced for 
revoking a patent which has been granted 
within the last two years, and revocation 
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may also be sought for an abuse of 
monopoly rights (see above). 

PAUPER.—A pauper was a person 
who was receiving relief from the Poor 
Law Authorities under the provisions of 
the Poor Law, either as an inmate of a 
Poor Law Institution or by way of out- 
door relief. The word now has no mean- 
ing with the abolition of the Poor Laws. 
(See PusLic ASSISTANCE.) The term is 
also applied to a person who prosecutes 
or defends an action “‘in forma pauperis,” 
and who receives the free assistance of 
counsel and solicitors in the conduct of 
his case. For such assistance he must be 
worth not more than £50, with income 
not exceeding £2 per week, or, in excep- 
tional cases up to £4 per week. (See 
LEGAL AID.) 

PAWNBROKERS.—A Pawnbroker is 
a person who carries on the business of 
lending money on the security of articles 
of personal property delivered to him. 

Under this heading, only the law 
relating to licensed pawnbrokers will be 
dealt with. 

If the pawnbroker only lends sums in 
excess of £10, the pawning is governed, 
with a few exceptions, by the law applying 
to money-lenders (see PAWNING) and 
nothing appearing hereafter under this 
heading is applicable to the transaction. 

If, however, a person intends to carry 
on the business of pawnbroker in respect 
of loans of £10 or under, he must become 
a licensed pawnbroker, and the special 
provisions of the Pawnbrokers Act apply, 
but the law applying to money-lenders 
does not. 

Certificate—In order to obtain a 
licence, certain notices having been given, 
a certificate must first be obtained 
from the County Borough, Borough, or 
District Council for that purpose, or, in 
London, from a Metropolitan Police 
Magistrate, and in other big towns where 
they exist, from a Stipendiary Magistrate. 

If the certificate is refused, there is a 
right of appeal to Quarter Sessions, 

The certificate remains in force for one 
year from its date of issue, and hence- 
forth has to be renewed annually by 
further application without notice. 

Licence.—Having obtained a certifi- 
cate, a licence can be got from the 
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Commissioners of Inland Revenue on 
production of the certificate and on pay- 
ment of a fee of £7 10s. Od. 

Having become a licensed pawnbroker, 
loans of £10 and under may be made, but 
the following rules must be observed. 
(The ordinary rules of pawning [q.v.] 
also apply except where they are incon- 
sistent with the following rules.) 

Pawnbrokers’ Duties.—A pawnbroker 
must exhibit in large letters over the 
outer door of his shop his full names, 
together with the word ‘‘Pawnbroker.” 
He must also exhibit in a conspicuous 
place in the shop, so that it is legible to 
all his clients, a notice containing all the 
information required on pawn-tickets. 

He must keep and use in his business a 
pledge book which sets out all the details 
of every transaction. These must be 
entered up on the day of the pawning or 
within four hours of the end of the day. 

He must keep a supply of pawn-tickets, 
forms of the statutory declarations for use 
when the pledge is claimed by the true 
owner or when the pawn-ticket is lost, 
forms of special contracts, and a sales 
book in which all the particulars of sales 
must be entered. 

Failure to observe any of the above 
rules is an offence, and a pawnbroker is 
also guilty of an offence if he: 

(i) Takes an article in pawn from any 

person appearing to be intoxicated 
or under the age of 14. 

(ii) Purchases or takes in pawn or ex- 
change a pawn-ticket issued by 
another pawnbroker. 

(iii) Employs anyone under the age of 
16 to take pledges in pawn. 

(iv) Carries on business on Sunday, 
Good Friday or Christmas Day. 

(v) Under any pretence purchases, ex- 
cept at a public auction, a pledge 
pawned, with him, or allows a 
pledge to be redeemed from him so 
that he can purchase it, or makes 
any agreement with the owner or 
pawner of a pledge to purchase 
it from him within the period of 
redemption. 

(vi) Sells or disposes of a pledge in any 
way other than is authorized. 

(vii) Accepts as a pledge certain for- 
bidden articles. (See PAWNING.) 


PAWNBROKERS 


(viii) Refuses to deliver a pledge to any- 
one who is entitled to it unless, of 
course, he can shew he had a good 
and reasonable excuse for refusing. 

The penalty for any of the above 
offences is a fine of not more than £10. 

In regard to the actual contract of 
pawning, the pawnbroker must at the 
time give the pawner a pawn-ticket. 

Interest.—On loans of 40/- or under, 
the rate of interest that may be charged 
is limited to $d. per 2/- or fraction thereof 
per month or part thereof, provided that 
if the loan lasts for more than a month 
and is repaid during the first half of any 
subsequent month, only 4d. per 2/- or 
fraction thereof may be charged in 
respect of that month. 

On loans of over 40/-, the maximum 
rate is $d. per 2/6 or fraction thereof per 
month or part thereof (without the 
proviso mentioned above). 

A charge of 3d. if the loan is 10/- or 
under, or Id. if the loan is over 10/-, may 
be made for the pawn-ticket. A further 
charge of $d. for every 5/- or fraction 
thereof may be made if the loan is not 
more than 40/-. 

If a pawnbroker insists on receiving a 
higher rate of interest or any other charge 
for expenses, the pawner can recover any 
sum so paid. 

Redemption of Pledge.—The pledge is 
always redeemable, i.e. recoverable, at 
any time within a year and seven days of 
its being pawned and, if the loan is over 
10/-, it is redeemable at any time there- 
after until it is sold. It is redeemable on 
payment to the pawnbroker of the 
amount of the loan and of all sums due 
for interest and charges. The pawnbroker 
must, if requested, give a receipt for the 
payment, but the receipt need not be 
stamped unless he has received over 40/- 
in interest. 

The person seeking to redeem the 
pledge must, as well. as Paying the 
amount due, produce the pawn-ticket, 
If it has been lost or mislaid the claimant 
can obtain a form of declaration from the 
pawnbroker stating that he is entitled to 
the pledge, and that the pawn-ticket has 
been lost or mislaid. This form must be 
signed on oath by the claimant in the 
presence of a Justice of the Peace or a 
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Commissioner for Oaths, and in the 
presence of a person who can identify 
him. If the declaration is sworn before a 
Commissioner for Oaths, it requires a 
2/6 stamp. 

The declaration must be returned to 
the pawnbroker not later than three days 
after it was obtained from him, and it 
then takes the place of the pawn-ticket. 
During those three days the pawnbroker 
isnotliable to deliver the pledge to anyone 
else and only does so at his own risk. A 
person! making a false declaration is 
guilty of perjury. A pawnbroker who has 
in good faith delivered the pledge to a 
holder of a pawn-ticket, or to a person 
who has made the above declaration, is 
not liable to anyone who subsequently 
claims to be entitled to the pledge. 

Sale of Pledge.—If the loan was for 
10/- or under, the pledge becomes the 
absolute property of the pawnbroker 
after a year and seven days have expired. 

If it was for over 10 /-, the pawnbroker 
has only a right of sale after that period. 
The sale of any pledge must be by public 
auction, and any surplus thus obtained 
by the pawnbroker must be paid to the 
pledger on demand. 

The holder of the pawn-ticket has a 
right at any time within three years 
to inspect the entry of sale in the pawn- 
broker’s sale book and the catalogue of 
the auction, which must be filled in and 
signed by the auctioneer and kept for 
three years by the pawnbroker for that 
purpose. A charge of 1/- may be made for 
inspecting the sale book. 

Damage or Loss of Pledge.—If the 
pledge is damaged or lost through the 
pawnbroker’s negligence, default or 
wilful misbehaviour, the latter will be 
ordered to pay the pawner a sum to cover 
the damage suffered, or to deduct such 
sum from the amount due to him from 
the pawner. This relief can be obtained 
from a Court of summary jurisdiction 
if the pawner is entitled to redeem the 
pledge, and offers to do so. 

If the pledge is damaged or destroyed 
by fire caused by any reason whatsoever, 
the pawnbroker is liable to pay to the 
pawner the value of the pledge, less what 
is due to him, if the pawner applies at any 
time before his right to redeem has 
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expired. For this purpose, the value of 
the pledge is deemed to be 25% more 
than the amount of the loan and interest. 
A pawnbroker is at liberty to insure any 
pledge for this amount. 

Offences by Pawner.—It is an offence 
for a pawner: 

(i) To pawn anything belonging to 
someone else unless he has the 
Owner’s consent; 

(ii) To offer a pledge without giving a 
satisfactory explanation of how he 
obtained it if requested to do so; 

(iii) To give false information as to his 
name and address, or that of the 
true owner; 

(iv) To attempt to redeem a pledge 
without any right to it; 

(v) To forge a pawn-ticket; 

(vi) To pawn certain forbidden articles. 
(See PAWNING.) 

Rights of True Owner.—The true 
owner of a pledge can obtain it from a 
pawnbroker without the pawn-ticket (if 
someone has wrongfully pawned the 
pledge) by signing a declaration on the 
form supplied by the pa'wnbroker stating 
that the pledge is his own property. The 
procedure and rules are the same as those 
governing a declaration made by a person 
who has lost his pawn-ticket. (See above 
under Redemption of Pledge.) On con- 
viction of the thief of an article unlaw- 
fully pawned, the pawnbroker may be 
ordered to deliver up the article either 
on repayment to him of the loan, or part 
of it, or without any payment to him. 

Special Contracts.—Notwithstanding 
any of the above rules, a pawnbroker can, 
if the loan exceeds 40/-, always make a 
special contract with the pawner. By the 
contract special terms may be arranged 
as to rate of interest, charges for pawn- 
tickets, inspection of sales book, storage 
and the period of redemption (which, 
however, must not be less than three 
months). The ordinary rules will apply 
except in so far as they are excluded by 
these express terms. 

To create a special contract it is 
essential that at the time of the pawning 
the pawnbroker should deliver a special 
contract pawn-ticket signed by himself, 
and that a duplicate should be signed by 
the pawner. Neither of these documents 
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requires a stamp unless the loan is over 
£10, when a 6d. stamp is required. Any 
rate of interest and any sum for expenses 
may be agreed on, but the transaction 
may be reopened by the Court if it is 
held to be harsh and unconscionable, 
as if it were a money-lender’s trans- 
action. Other rules in regard to money- 
lenders do not apply. (See Money- 
LENDERS; MONEY-LENDING; PAWNING.) 

PAWNING.—Pawning is the deposit- 
ing of some article of personal property 
as a security for money lent. The essence 
of pawning is that the property pawned, 
called the pledge, shall either actually be 
delivered to the pawnbroker or construct- 
ively delivered, i.e. the right to posses- 
sion given to him, e.g. by delivery of the 
key of the warehouse where the pledge 
is kept, or of documents of title. The 
loan and the delivery of the article 
pawned need not be contemporaneous, 
but delivery must follow as a result, and 
within a reasonable time, of the loan. 

Under this heading only the law 
relating to unlicensed pawnbrokers will 
be dealt with. 

The law in regard to pawning is 
divided into that applying only to loans 
of £10 or under, and that applying to 
loans of over £10. 

If the sum lent is £10 or under, the 
pawnbroker, unless it is an isolated 
transaction, must be a licensed pawn- 
broker, and special rules apply. (See 
PAWNBROKERS.) In this case nothing 
appearing hereafter under this heading 
is applicable to the transaction. 

If the sum lent is over £10, the pawn- 
broker is not bound by these special 
rules, but must take out a money- 
lender’s licence and is bound by the 
rules with regard to licensed money- 
lenders (for exceptions see MONEY-LEND- 
ERS). Any artiole may be pawned except: 

(i) Naval and military equipment or 

decorations. 

(ii) Documents giving the right to naval 

or military pay or pension. 
(iii) Naval, military or public stores. 

(iv) Seamen’s or police clothing. 

(v) Workhouse property. 

(vi) Pawn-tickets. 

(vii) Linen, apparel, materials or un- 
finished goods entrusted to persons 
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to be washed, scoured, ironed, 
mended, worked up, or finished. 
(viii) Hosiery materials. 
(ix) Firearms or ammunition. 

(x) Savings Bank books. 

It is a criminal offence to pawn any of 
these articles or to accept any of them as 
a pledge. 

Position of Pawner.—The pawner, at 
the time of the pawning, is deemed to 
warrant either that he is the owner of the 
pledge, or that he has the owner’s author- 
ity to pawn it. He is not, however, 
deemed to make any warranty as to its 
quality, although he is guilty of a 
criminal offence if he intentionally makes 
false statements as to the quality of the 
pledge in order to raise money on it. 
This offence is known as “‘duffing.”’ 

The pawner has an absolute right to 
redeem, i.e. get back, the pledge at any 
time before its sale by the pawnbroker 
(see below) on repayment of the loan and 
payment of the full sum due for interest 
charges and expenses. 

Any term agreed to by the pawner at 
the time of the pawning, which deprives 
him of his right to redeem, is void; but 
he can agree that the pledge shall not be 
redeemable within a certain period—not 
longer than three months. 

If the pawnbroker refuses to deliver up 
the pledge on tender of the amount due, 
the pawner can sue him to recover it, and 
can recover any damage he may thereby 
have suffered. He can also sue the pawn- 
broker for damage, loss or destruction 
of the pledge caused by the latter’s 
negligence. 

The pawner may transfer his right to 
redeem to someone else, who then has 
the same rights against the pawnbroker. 

On the sale of the pledge, the pawner 
is entitled to an account of the amount 
received by the pawnbroker and to pay- 
ment of any balance remaining after 
deduction of what is due, including the 
expenses of the sale. 

Position of Pawnbroker.—The pawn- 
broker must use ordinary care to restore 
the pledge undamaged, but if it is lost 
through no fault of his own, he can 
recover the sum due to him although he 
is unable to deliver up the pledge. If, 
however, he delivers the pledge to a 
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person not entitled to it, he remains 
liable to the pawner. The pawnbroker 
usually safeguards himself by a term in 
the agreement that he shall not be liable 
if he delivers the pledge to a person 
producing the pawn-ticket. 

The pawnbroker may transfer the 
pledge to someone else, but he remains 
liable to the pawner for its safe return. 
The third person has the same, and only 
the same rights against the pawner as 
the pawnbroker himself. 

The pawnbroker may sell the pledge 
when the time fixed for repayment has 
expired. If no time has been fixed, he may 
sell within a reasonable time after he has 
demanded payment, provided he gives 
notice to the pawner of his intention to 
do so. He may sell privately or by public 
auction provided the sale is an honest 
one, but he cannot buy the pledge him- 
self. If the sale does not realize the 
amount of the debt, the pawnbroker can 
sue for the balance; he can indeed, 
always sue instead of sell. 

The pawnbroker is not, on the sale of 
the pledge, deemed to warrant his title 
to it, but only that it has been pawned 
with him. He cannot obtain a better 
title to the pledge than the pawner had; 
so that if the article has been pawned 
without the authority of the true owner, 
the latter can recover the pledge from 
the pawnbroker free from liability. 

Moreover, in the Metropolitan Police 
district, a pawnbroker, who is in posses- 
sion of goods pawned by someone with- 
out the owner’s authority, may be 
ordered to appear before a magistrate 
and may then be ordered to deliver up 
the goods to the true owner—but in this 
case, with or without a condition that 
the latter shall pay him the amount of 
the loan. (See MONEY-LENDERS; MONEY- 
LENDING; PAWNBROKERS.) 

PAYMENT INTO COURT.—In any 
action, whether in the High Court or the 
County Court, the party against whom a 
claim is made is entitled, at any time 
before the action is tried, to pay money 
into the Court in order to satisfy the 
other party’s claim. 

Claim Settled by Payment.—lIf, in the 
High Court, the other party decides to 
accept the sum paid in in satisfaction of 
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his claim, he must drop the rest of his 
action and send a notice to the solicitors 
of the party paying the money in, within 
11 days, that he has accepted the sum 
paid in. He then fills up a form addressed 
to the Accountant-General, Royal Courts 
of Justice, Strand, stating that he has 
accepted the money in satisfaction of his 
claim, and has given due notice of that 
fact to the solicitors of the party paying 
the money in, within 11 days. 

The great importance of paying money 
into Court in this manner is that if money 
is paid into Court, the party making the 
claim must decide there and then whether 
he will take the money out or not. If he 
does take it out of Court, he is entitled to 
the costs that he has incurred up to the 
moment of the payment into Court, but 
cannot continue his action. If he does 
continue his action, he must leave the 
money in Court, and when the action 
comes to trial, if he receives a verdict for 
an amount greater than the sum paid into 
Court he is, generally speaking, entitled 
to the whole of his costs, but where he 
receives a verdict for a sum less than the 
amount which has been paid in, he will 
generally be liable to pay all the costs 
incurred both by himself and _ his 
opponent since the date when the money 
was paid into Court. These costs may be 
very considerable, and it is thus im- 
portant for the party making the claim to 
weigh carefully his chances in the action 
before deciding whether to take the 
money out or not. (See CouNTy CourT 
PROCEDURE; HIGH COURT PROCEDURE; 
PAYMENT OUT OF COURT.) 

PEDLARS.—A pedlar is a person who 
travels on foot from town to town or 
house to house exposing goods for sale 
or barter, or obtaining orders for im- 
mediate delivery, or offering his skill in 
handicraft (e.g. tinkers and chairmenders 
are pedlars). A pedlar must obtain a 
police certificate (five shillings) by 
application to the chief police officer of 
the district in which he has resided for at 
least one month. He must shew it on 
demand to any constable or person to 
whom he offers his goods for sale. 

The following persons do not require 
a certificate to act as pedlars: (i) Com- 
mercial travellers; (ii) sellers of victuals; 
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(iii) sellers in public or legally constituted 
markets or fairs. (Compare HAWKERS.) 

PEERAGE.—There are five degrees of 
peer:—dukes, marquesses, earls, vis- 
counts and barons. All peers have the 
right to be summoned to sit in the House 
of Lords except peers of Scotland and 
Ireland, who are represented there by 
certain peers of their own number 
elected by them. Peers are created by the 
Crown by letters patent and there is no 
limit to the number who may be created. 

A peer is not entitled to sit in the 
House of Lords if he is a bankrupt, an 
alien, a traitor or a felon who has not 
served his sentence. 

PENAL ACTION.—Certain Acts of 
Parliament provide that any person who 
does what is rendered illegal by them, 
shall be liable for a sum of money to any 
persons who care to sue for it. This sum 
of money is called a penalty, and an 
action to recover the penalty is called a 
penal action. 

PENAL SERVITUDE.—This was the 
method of dealing with criminals whose 
offences merited long periods of deten- 
tion in custody. No sefitence of penal 
servitude could be passed for less than 
3 years. It was the successor of the old 
system of transportation to convict 
settlements in Australia. The change was 
effected in 1853, when the Penal Servi- 
tude Act substituted penal servitude for 
transportation. Penal servitude was 
abolished by the Criminal Justice Act, 
1948. Where a maximum term of penal 
servitude was imposed for a crime, a 
maximum term of imprisonment of the 
same length may now be given. 

PENALTY.—Parties frequently pro- 
vide in a contract that if either of them 
should break the contract he should pay 
a certain sum of money to the other. If 
this sum has. been calculated by the 
parties, and is a genuine estimate of the 
extent of damage likely to be suffered in 
the event of the contract being broken, 
it is known as liquidated damages and 
the obligation to pay it may be enforced. 
If, on the other hand, it is merely a sum 
in the nature of a fine which has no rela- 
tion to the amount of loss likely to be 
suffered by a breach of contract, but is 
merely inserted in order to make any 
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breach of contract very expensive, it will 
be a penalty and will not be enforced by 
the Court. 

The word penalty is also used to mean 
the fine which may be imposed for a 
breach of the law, and also the money 
recovered by a common informer in 
a penal action. (See DAMAGES.) 

PENDENTE LITE. — This means 
pending the conclusion of the suit. It is 
usually used in connection with alimony. 
(See Aximony.) In matrimonial cases, 
once a suit has been commenced, the 
wife can in general petition for an order 
for alimony pendente lite. Money 
ordered as a result of such petitions is 
payable until the suit is determined. 

PENSION.—See NATIONAL  INsuUR- 
ANCE for Retirement Pension and Old 
Age Pensions. The rates of pensions in 
the Navy, Army and Air Force will be 
granted according to the terms from 
time to time of the Royal Warrant known 
as the Pay Warrant. Police pensions are 
payable under the Police Pensions Acts. 

PER CAPITA.—Distribution of prop- 
erty “per capita” is distinguished from 
distribution “‘per stirpes.”? When prop- 
erty is distributed “per capita,’ each 
person of those entitled takes a share in 
his own right. Thus, if property had to 
be divided between two children of a 
deceased person and two grandchildren 
who were themselves children of a child 
who was dead, if the distribution were 
“per capita,” each of the four claimants 
would take one-fourth part of the total 
property; but if the distribution were 
“per stirpes”’ then the property would be 
divided among them according to the 
number of branches of the family, not 
according to the number of individuals, 
and so each of the children living would 
take one-third, and the two grand- 
children would take one-third between 
them, i.e. one-sixth each. 

PERFORMING ANIMALS. — No 
person is allowed to exhibit any per- 
forming animal at any entertainment to 
which the public are admitted, whether 
on payment or not, or to train any 
animal for public exhibition, unless he is 
registered with the local authority of the 
district where he lives. This provision 
does not apply to the training of animals 
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for military, police, agricultural or 
sporting purposes—e.g. not to the 
training of a sheepdog. Any police officer 
is entitled to enter at all reasonable times 
any premises on which performing 
animals are trained, exhibited or kept for 
the purpose of inspecting the premises or 
the animals. He is not, however, entitled 
to go on to the stage or go behind the 
stage during the course of any public 
performance. 

The Court has power, on being satisfied 
that cruelty is involved in any perform- 
ance, to make an order prohibiting the 
training or imposing conditions on the 
trainer preventing the cruelty. Any 
person who infringes any of the pro- 
visions, e.g. fails to register, or obstructs 
any police officer desiring to inspect his 
premises, or conceals an animal so as to 
avoid inspection, may be prosecuted in 
the Police Court, and, if convicted, may 
have his registration cancelled or be 
disqualified from registration. 

Rodeos and Bullfights.—-No person may 
promote or permit to take place any 
public performance which includes any 
episode of (a) throwing or casting with 
ropes or other appliances any unbroken 
horse or untrained bull; or (6) wrestling, 
fighting or struggling with any untrained 
bull; or (c) riding, or attempting to ride, 
any horse or bull which by the use of any 
appliance or treatment involving cruelty 
is or has been stimulated with the aim of 
making it buck. No person may take 
part in any such episode. 

Films may not be supplied or exhibited 
if any scene represented was organized 
or directed so as to involve the cruel 
infliction of pain or terror on any 
animal, or the cruel goading of any 
animal to fury. 

PERJURY. — Any person lawfully 
sworn as a witness in any judicial pro- 
ceeding who wilfully makes any material 
statement which he knows to be false, or 
does not believe to be true, is guilty of 
perjury. It is important to note that the 
statement must be a material one, that is 
to say, that it has a bearing on the issue 
the Court is trying. It has been decided 
that questions put in cross-examination 
to a witness simply to discredit him are 
questions material to the proceeding, 
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and therefore that false answers to them 
constitute perjury. 

It will be observed that a person may 
be convicted of perjury in falsely 
swearing, not merely what he knows te 
be false, but also what he does not 
believe to be true. For instance, if A 
swears that he is certain B was with him 
on a particular day, though really he 
does not know whether B was with him 
or not, this is as much perjury as if he 
knew for certain that B were not with 
him. 

Other False Statements.—It is not 
only in judicial proceedings that false 
statements are punishable. Whenever 
anyone is required or authorized by law 
to make any statement on oath for any 
purpose, and wilfully swears falsely, he 
may be punished as if he had committed 
perjury in a judicial proceeding. 

It is also an offence to make a false 
oath or to sign any false declaration 
under any Act of Parliament relating to 
marriage or to make any false entry in 
any marriage licence. Again, anyone who 
forbids the issue of a marriage licence 
by falsely and wilfully representing him- 
self to be a person whose consent to the 
marriage is required by law, commits a 
similar offence. 

It is also punishable wilfully to give 
false information to any registrar as to 
any birth or death, or the cause of any 
death, or any false statement as to a 
child born alive being still-born, or as to 
the body of a deceased person or a still- 
born child in any coffin. 

Any of the offences set out above may 
be punished by imprisonment for not 
more than seven years, or by a fine. 
A person may not be convicted of 
perjury or of any offence punishable as 
perjury solely on the evidence of one 
witness as to the falsitv of any statement 
alleged to be false. 

PERMITTED HOURS.—These are 
the hours during which intoxicating 
liquor may be sold or supplied in any 
licensed premises or club, for consump- 
tion either on or off the premises. Save 
during such hours, intoxicating liquor 
may not be sold or supplied or even 
consumed or taken away from licensed 
premises or clubs. The permitted hours 
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are different inside and outside the 
Metropolis. (See GENERAL EXEMPTION 
ORDER; INTOXICATING LIQUOR; SPECIAL 
EXEMPTION ORDER.) 

PERPETUATION OF TESTIMONY. 
—It sometimes happens that a person 
has not at the moment any right to claim 
some estate or right, his right so to claim 
not accruing until some event has oc- 
curred, such as the death of another 
person. In such cases it is always possible 
that essential witnesses may die before 
the right to prove the claim accrues, 
thereby rendering the claimant unable 
to proceed. In such circumstances he 
may at once bring an action to place 
on record his case, and to perpetuate 
the testimony which his witnesses are 
able to give. 

PERPETUITIES.—English law per- 
mits the owner of both land and money 
to settle it in such a way that no one can 
interfere with the property itself or the 
capital, but can only dispose of the 
actual occupation of the land or the 
interest from the money. But it sets 
limits to this power. In the interests of 
free alienation it provides that all settle- 
ments must be drawn up in such a way 
that at the end of a certain period of 
time the restrictions on alienation will 
come to an end. This period is called the 
perpetuity period. Any provision in a 
settlement which might result in the 
identity of the persons entitled to the 
land being uncertain, or their powers of 
alienation restricted at the end of that 
period, is called a perpetuity, and is 
completely void. 

Length of Period.—The perpetuity 
period during which the law permits the 
alienation of land to be restricted and its 
ownership to be uncertain is a curious 
one, the result of slow historical develop- 
ment. It has now been settled to be the 
duration of the life, or lives, of any 
person or persons alive at the date of the 
deed or (in the case of a will) the death of 
the testator, and twenty-one years after 
the death of the last life. 

The rule against perpetuities applies 
to all kinds of disposition of land or 
money except gifts to charity. Thus, a 
gift of money to provide capital for the 
upkeep of a tomb for ever is void for 
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infringing the rule (though the same 
result may be obtained in other ways). 

A much stricter set of rules than those 
given above applies to all directions for 
the accumulation of money. (See Ac- 
CUMULATION.) 

PERSISTENT OFFENDER. — See 
IMPRISONMENT; PREVENTIVE DETENTION. 

PERSON.—Legal persons are of two 
kinds—natural and artificial persons. A 
natural person is a human being, whereas 
an artificial person is somebody on which 
the law has conferred the capacity to 
acquire rights and duties, e.g. a limited 
company, or a corporation. ‘‘Person’’ 
thus means something which the law 
recognizes as capable of having rights 
and duties. 

When the word “person” occurs in an 
Act of Parliament, it is taken to include 
an artificial person as well as an indi- 
vidual, unless it is obvious that that 
cannot be the meaning. 

Entities which are not legal persons 
cannot have rights or duties. Thus, a 
collection of individuals engaged in some 
project—e.g. a club—does not constitute 
a legal person and can have no rights or 
duties. The separate individuals may 
themselves acquire rights and duties 
each for himself, but the unit formed by 
them is not a legal person unless it is 
registered as a company. Animals are 
not legal persons, so it is not possible to 
leave property to a pet dog by will, but 
the owner may leave property to some 
natural person on condition that that 
person looks after the pet dog. 

PERSONAL PROPERTY.—AII pro- 
perty in England is divided into personal 
property and real property. Originally, as 
a general rule, personal property con- 
sisted of things which could be moved, 
such as chattels, and real property con- 
sisted of immovable things, i.e. land. 
This distinction, however, is not com- 
pletely accurate, for the division in 
English law into real and personal pro- 
perty does not correspond exactly with 
the division into movable and im- 
movable property found in other coun- 
tries. Chattels real such as leaseholds are 
personal property. 

The basis of the distinction in English 
law originally consisted not in the 
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nature of the property itself, but de- 
pended on whether or not it was possible 
for the person who owned the property 
to bring an action to recover back the 
property if he were deprived of it. At the 
present time it is usually possible to 
tecover all property in this way, but 
formerly the only property which was 
specifically recoverable was land. In this 
case, the person owning the property 
could recover the thing itself, and so 
property of this kind came to be known 
as real property. (See INTESTACY; REAL 
PROPERTY.) 

PETITION.—A petition means some 
request made by an inferior to a superior. 
A petition is usually only made for a 
matter which cannot be claimed as of 
right, but may be granted or not at the 
discretion of the person petitioned as a 
matter of grace. Petitions are frequently 
made to the King or to Parliament, and 
every subject has a right to petition the 
Sovereign or Parliament so long as he 
does so in an orderly manner. 

In law a petition is a method of com- 
mencing certain legal proceedings, e.g. 
in bankruptcy or for a divorce; and 
proceedings commenced in this way 
differ very little in practice from pro- 
ceedings commenced by action. A 
petition is also the proper method for 
attacking the validity of the election of 
any member of Parliament. All appeals 
to the House of Lords are also made in 
the form of a petition. 

PETITION OF RIGHT.—By the 
rules of English law it was not possible 
for the King to be sued by an action in 
his own Courts, and therefore all pro- 
ceedings against the Crown had to be 
brought by a Petition of Right. Pro- 
ceedings against His Majesty by way of 
petition of right were abolished by the 
Crown Proceedings Act, 1947, which 
now governs proceedings against the 
Crown. (See Crown.) 

PETROL.—No person is entitled to 
keep petrol except under a petroleum 
spirit licence authorizing it to be kept. 
This does not apply to petroleum spirit 
kept either for private use or for sale so 
long as: 

(a) It is kept in separate glass, earthen- 

ware or metal vessels securely 
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stoppered and containing not more 
than one pint in each; and 

(b) The aggregate amount kept by the 

person does not exceed three 
gallons. 

Motor Vehicles.—The Home Secretary 
has made certain regulations under the 
Petroleum (Consolidation) Act, 1928, as 
to keeping and use of petroleum spirit by 
persons intending to use it for the 
purpose of any motor vehicles, motor 
boats, aircraft, or petrol engines, and has 
exempted such persons from certain 
provisions of the Act applicable to the 
keeping of petrol. 

Accidents.—Whenever any accident 
which occasions loss of life or wersonal 
injury occurs by explosion or by fire in or 
about, or in connection with, any premises 
licensed for the storage of petrol, the 
occupier must, if the explosion or fire 
involved petroleum spirit, send notice to 
the Secretary of State of the accident and 
of the loss of life or personal injury. In 
the same way, when an accident which 
occasions loss of life or personal injury 
occurs by explosion or fire in, about, or 
in connection with any vehicle on which 
petroleum spirit is being conveyed, 
loaded, or unloaded, notice must also 
be sent, unless the spirit is being used 
only for fuelling that vehicle. 

Powers of Inspection.—A government 
inspector is entitled to enter, inspect, 
and examine at all reasonable times, all 
licensed premises, and also any premises 
in which petroleum is kept or is sus- 
pected to be kept in contravention of the 
Act; and may require the occupier or 
any person employed by the occupier to 
give him samples of any petroleum on 
the premises. Any person failing to 
permit an inspector to enter, or to inspect, 
or examine, or obstructing an inspector 
in any way is liable on summary con- 
viction to a fine not exceeding £50, or, 
on conviction on indictment, to a fine 
not exceeding £100. 

Protection of Health.—The Secretary 
of State may make regulations pre- 
scribing precautions for the protection 
of persons handling the spirit; for 
requiring persons selling to the public 
spirit of that class to give warning of the 
danger, and of the precautions required ; 
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and for prohibiting the sale or use of 
petroleum spirit if he considers it to be 
so dangerous or injurious to health that 
precautions for the protection of the 
persons employed or engaged in handling 
or using it are impracticable. 

Definition.—Petroleum spirit means 
petroleum which, when tested in a 
manner prescribed by the Act, gives off 
an inflammable vapour at a temperature 
of less than 73° Fah. 

Since 1939 petrol has been strictly 
rationed in Great Britain and, since 1948, 
petrol for commercial purposes has been 
dyed red, with very heavy penalties for 
its unauthorized use. 

PETTY SESSIONS. — Magistrates’ 
Courts are of two kinds: Petty Sessions 
(Police Court) and Quarter Sessions. A 
Court of Petty Sessions consists of two or 
more Justices, or of one Metropolitan 
Police or Stipendiary Magistrate, or, in 
the City of London, of the Lord Mayor 
or an Alderman sitting alone. The work 
of Petty Sessions is mainly connected 
with criminal cases. They try small 
offences in a summary way, such as 
obstruction of the highways, and they 
also investigate the more serious offences 
with the view to ascertaining whether 
they should be sent for trial before a 
jury. They have power to deal in a 
summary way with certain of these more 
serious offences if they think that no 
good purpose would be served by 
sending them to a higher Court, and if 
the accused person agrees. 

In addition to dealing with criminal 
matters, Petty Sessions have to dispose of 
great masses of civil and semi-civil cases. 
Thus, a wife can summon her husband 
before Petty Sessions for wilful failure 
to maintain her. They also deal with 
summonses for non-payment of rates, 
applications for ejectment from small 
tenements and affiliation summonses. 

The magistrates sitting in Petty 
Sessions are appointed by the Lord 
Chancellor, and usually are not lawyers. 
They are, however, advised on legal 
points by their clerk, who is almost 
always a solicitor. Metropolitan police 
and stipendiary magistrates are invari- 
ably barristers. (See MAGISTRATES.) 

PICKETING.—Picketing is the post- 
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ing of persons, either by themselves or in 
groups, in the vicinity of a factory or 
place of business while the workers in 
that factory or place of business are 
engaged in a strike; such pickets may be 
posted for the purpose of peacefully 
obtaining or communicating informa- 
tion, or for the purpose of peacefully 
persuading a person to work or to 
abstain from working. 

It is unlawful for pickets to use 
violence in their attempts to persuade 
persons to work or abstain from working. 
(See STRIKE; TRADE DisPuTE; TRADE 
UNION.) 

PIECE WORK.—Piece work is the 
name given to the method of calculating 
wages by the amount of work done. An 
occupier of a textile factory is required, 
for the purpose of enabling a piece 
worker to reckon up the amount of 
wages due to him, to publish particulars 
of the rates of wages applicable. 

Workers engaged in weaving in the 
worsted and woollen trades, but not the 
hosiery trade, must be supplied with 
particulars in writing of the rate of wages 
applicable to the work done by them, at 
the time when the work is given out to 
them. 

PILLION RIDING. — See 
TRAFFIC. 

PIN-MONEY.—If a husband makes 
an allowance to his wife for the purpose 
of personal adornment it is in law de- 
scribed as pin-money. The wife is 
required to spend this money for the 
purpose for which it was given and 
cannot assign it, nor after her death have 
her executors any claim for arrears of it. 
Savings made by the wife by economy in 
the use of the house-keeping money 
handed to her by her husband belong to 
the husband. The husband can, of course, 
give these monies to his wife, but he must 
receive them back from her and deliver 
them to her, e.g. by himself paying them 
into her separate post office savings 
account. 

PIPES. Damage caused by Bursting 
Pipes.—The liability of an occupier of 
property for damage caused by the 
breaking or leaking of Supply pipes on 
his premises is very inadequately pro- 
vided for by English law. It is certain that 
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if the occupier’s negligence was the cause 
of the damage, he will be liable to com- 
pensate the person injured. But it has 
never yet been clearly decided whether 
any liability arises apart from negli- 
gence. Perhaps the best view is that if the 
pipes were used for ordinary domestic 
purposes, no liability would result, but if 
they were used for other purposes, the 
person using them would be liable for 
any damage caused by them, unless he 
could prove that the damage resulted 
from an “Act of God” (q.v.), the King’s 
enemies, or the interference of an un- 
authorized person. For example, if A uses 
a domestic water-supply and, without any 
negligence on his part, the pipes leak and 
injure his neighbour’s furniture, he will 
not be liable for the damage; but if he 
had been using the water for some un- 
usual purpose (e.g. if he had a special 
supply of water for a large refrigerating 
machine), then he would have to pay for 
the damage, unless he could prove that 
the cause of the damage was, for instance, 
that the house was struck by lightning. 

How to Compel Companies to Lay 
Pipes.—Every water-supply company has 
an area allotted to it, and must supply 
water to houses within that area when a 
sufficient number of owners or occupiers 
apply. A sufficient number has been 
obtained when the aggregate amount of 
the water-rate that will be payable by 
them annually is not less than a tenth of 
the expense of providing and laying down 
the pipes. (See GAS.) 

PIRACY.—Piracy is robbery on the 
High Seas. It is still punishable by death. 
Piracy may be tried at the Central 
Criminal Court though it be committed 
in any part of the High Seas. The High 
Seas include the sea, except in rivers 
above bridges. It does not matter whether 
the offender is a British subject or not, 
or whether the ship attacked is British or 
foreign. 

PIRATING.—Pirating is the selling of 
copies of musical, literary, dramatic or 
artistic works that infringe copyright. 
(See CoPpyRIGHT.) 

PLAINTIFF.—A plaintiff is a person 
who brings an action. The name is 
applied with this meaning in most cases 
in the High Court and in the County 
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Courts. In divorce matters heard in the 
High Court, however, a person bringing 
the suit is described as a petitioner, be- 
cause the suit is commenced by petition. 

PLAINT NOTE.—A County Court 
action is, in the ordinary way, started by 
a plaint and summons. When an intend- 
ing plaintiff has filed with the Registrar 
of the County Court a precipe setting 
out the nature of his claim, and particu- 
lars of his claim if the amount claimed is 
more than £2, and has paid the appro- 
priate fee, he is handed a document 
known as a plaint note, sealed with the 


seal of the Court, which shews that he 


has fulfilled the necessary formalities. 
(See County CouRT PROCEDURE.) 

PLEADINGS.—Pleadings is the name 
given to the written statements cast in a 
formal style which are made by the 
parties to an action, and in which they 
set out the facts on which they rely as 
constituting their case. 

The object of a pleading is to narrow 
down the issues that are in dispute, and 
every pleading should contain a concise 
summary in chronological order of the 
facts upon which the party intends to 
rely and the nature of the redress that he 
seeks. In the High Court the pleadings 
are delivered to the solicitor of the other 
party who has appeared, or if there is 
none to that party. This continues until 
the pleadings are closed and the case 
entered for triai, when two copies of 
pleadings are lodged at the Court. In the 
County Court pleadings are filed at the 
Court, which delivers them to the oppo- 
site party. 

The plaintiff’s pleading is known as a 
Statement of Claim in the High Court, 
Points of Claim in actions in the Com- 
mercial List, and Particulars of Claim in 
the County Court. 

The defendant’s pleading is known as 
the Defence and if, as often happens, he 
has a claim against the plaintiff, he may 
include this claim in his defence, in which 
case it is known as a Counterclaim, and 
in the ordinary way the counterclaim will 
be tried at the same time as, and in a 
similar manner to, the plaintiff’s claim, 
without the necessity of the defendant 
starting separate action in respect of it. 

The plaintiff, if he wishes to contradict 
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or to explain tresh facts which have been 
set Out in the defence, or, if a counter- 
claim has been raised by the defendant, 
to defend such counterclaim, is then 
entitled to file an answer to the defence, 
which document is known as a Reply, or 
if it is in answer to the counterclaim, a 
Reply and Defence to Counterclaim. 

If the defendant, instead of having a 
counterclaim against the plaintiff, or in 
addition to his counterclaim, is able to 
shew that he is entitled to contribution 
or indemnity from another person, or 
that he is entitled to relief or remedy 
against another person substantially the 
same as that claimed by the plaintiff 
against him, he may make that other 
person a party to the action by means of 
Third Party Proceedings (q.v.). (See 
COUNTERCLAIM; DEFENCE; HIGH CourRT 
PROCEDURE; PARTICULARS; REPLY; 
SPECIAL DEFENCE; STATEMENT OF CLAIM.) 

PLUMAGE.—By Act of Parliament of 
1921 it was provided that, with a few 
exceptions, no plumage of birds might be 
imported into the United Kingdom unless 
it happened to form part of the personal 
wearing-apparel of a passenger. The list 
of exceptions includes the plumage of 
eiderducks, African ostriches, jays, mag- 
pies, starlings, golden pheasants and 
cormorants, and of any bird that is 
ordinarily used in the United Kingdom 
as an article of diet. 

PLURALITY.—Plurality is the posses- 
sion by one and the same clergyman of 
two or more benefices in the Church of 
England with the cure of souls at one 
and the same time. 

This is an offence, unless a licence or 
dispensation has been obtained from the 
Archbishop of Canterbury, from whose 
decision there is a right to appeal to the 
Privy Council. 

POACHING.—Poaching is the term 
popularly employed to cover the various 
offences of trespass in pursuit of game, 
and which are punishable as crimes. 

To amount to the offence of poaching, 
the poacher must enter on the actual 
land of some other person with the object 
of taking game, woodcock, snipe, quails 
or rabbits with a dog, gun, snare or by 
any other method. 

It is not poaching to shoot from the 


500 


POACHING 


highway (except at night), or from one’s 
own land, but it is poaching to go on to 
private land to pick up the birds shot, 
unless the bird has risen on the shooter’s 
Own ground and has fallen dead or 
clearly wounded on the land of another 
owner. But a person who shoots from a 
highway or from his own land birds 
which a confederate has put up from 
private land, is guilty of poaching as 
much as his confederate. 

Poaching by day is visited with less 
severe penalties than when done by 
night. A person convicted of poaching 
by day may be fined up to a maximum of 
£2, but if five or more people are 
poaching together the penalty is £5, and 
if any of the five is armed with a gun, 
and he or any other of them uses violence 
or intimidation to.anyone who calls upon 
them to quit the land, or to give their 
names and addresses, all of them are 
liable to an additional penalty of £5. 
Day, for the purposes of the game laws, 
means from an hour before sunrise to an 
hour after sunset. 

Poaching by night includes killing 
game on the highway as well as on 
private land, provided that the game do 
not come from the land of the person 
killing them; it is always an offence to 
shoot game at night. (See GAME.) 

The penalty for poaching by night is a 
maximum of three months’ imprison- 
ment, six months’ for the second offence 
and seven years’ imprisonment for the 
third and subsequent offences. In addition 
to the penalties for first and second 
offences, the poacher may be bound over 
for a year or two years. 

The police are entitled to search people 
whom they suspect of being guilty of this 
offence, and seize the game and imple- 
ments of poaching, which may be con- 
fiscated on conviction of the offender, 
who is liable to a maximum fine of £5. 

Gamekeepers.—A gamekeeper whose 
duty it is to preserve the game for the use 
of the owner of the shooting rights is 
entitled to order any person whom he 
finds on his master’s land to produce his 
game licence, if he is doing anything for 
which a game licence is required, and if 
he finds anyone trespassing in search or 
Pursuit of game, to call upon him to quit 
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the land, and to give his name and 
address. If the poacher fails to do so, the 
gamekeeper may arrest him. 

This, however, only applies during 
the daytime, and at night time no game- 
keeper of a mere shooting tenant is 
entitled to arrest any poacher unless he 
is committing one of the offences that 
ere punishable with seven years’ im- 
prisonment. 

At night a gamekeeper who is the 
servant of the owner or occupier of the 
land may arrest any poacher whom he 
finds on the land under his charge, and 
may chase him and arrest him elsewhere 
if he runs away. The gamekeeper of a 
tenant who possesses only the shooting 
rights may do none of these things. (See 
Game; GAME LICENCES; GUN LICENCES.) 

POINDING (SCOTS LAW).—This 
is a process by which a person who has 
obtained a Decree of Court in his favour 
for a sum of money may recover the 
amount in the event of the debtor failing 
to pay. It is put into operation by 
obtaining a warrant (i.e. an authority) 
from the Sheriff to sell the debtor’s 
moveables other than his wearing clothes 
and tools of trade (see MOVEABLES) and 
use the proceeds to pay the debt. 

The foregoing is sometimes called 
personal poinding. There is, however, 
another form of poinding called poinding 
of the ground by which heritable credit- 
ors (i.e. creditors to whom land has 
been given in security of the debt) may 
obtain authority from the Court to sell 
any moveable property situated on the 
ground in question and apply the pro- 
ceeds in satisfaction of the debt. Feu- 
duties, ground annuals and heritable 
bonds (i.e. mortgages) may be recovered 
in this way. 

POISON.—The Poisons Board, an 
advisory committee, constituted under 
the Pharmacy and Poisons Act, 1933, 
have prepared a list of poisons divided 
into two parts. Those in Part I of the list 
are not to be sold except by a person who 
is an authorized seller of poisons. 
Poisons in Part II of the list (articles 
which are in common use for purposes 
other than the treatment of . human 
ailments) are not to be sold except by a 
person who is an authorized seller of 
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poisons or whose name is entered in “‘the 
local authority’s list.” 

No one may sell any poison included 
in Part I of the list unless (i) he is an 
authorized seller of poisons and (ii) the 
sale is effected on premises duly regis- 
tered by or under the supervision of a 
registered pharmacist. No one may sell 
any poison included in Part II of the list 
unless (i) he is an authorized seller of 
poisons and the sale is effected on 
premises registered under the Act, or 
(ii) his name is entered in the local 
authority’s list and the sale is effected on 
premises specified in the list. 

No one may sell any poison whether 
in Part I or in Part II of the list unless the 
container of the poison is labelled in the 
prescribed manner (i) with the name of 
the poison, and (ii) in the case of a 
preparation which contains a poison as 
one of the ingredients with the pre- 
scribed particulars as to the proportion 
which the poison bears to the total 
ingredients, and (iii) with the word 
“poison” or other prescribed indication 
of the character of the article, and (iv) 
with the name of the seller of the poison 
and the address of the premises in which 
it is sold. The person to whom the 
poison is sold must be certified in writing 
by a person authorized to give a certifi- 
cate or known by the seller or by some 
registered pharmacist in the employment 
of the seller at the premises to be a 
person to whom the poison may be 
properly sold. 

Particulars of the sale must be entered 
in the poisons book before the delivery 
of the poison and the purchaser must 
affix his signature to the entry. 

A registered pharmacist carrying on 
a business which comprises the retail sale 
of drugs is “an authorized seller of 
poisons” provided the premises, so far 
as the retail sale of drugs is concerned, 
are under the personal control of that or 
some other registered pharmacist and 
the name and certificate of registration 
of the person having the control of the 
business are conspicuously exhibited on 
the premises. 

There are a number of amendments to 
the Act of 1933 which are contained in 
the Pharmacy and Medicines Act. 1941. 
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POLICE.—History.—As long ago as 
the reign of Edward I, attempts were 
made to introduce an organization to 
deal with crime and to protect the 
subject. Two hundred years later the 
City and Borough of Westminster 
attempted an improvement, but about 
the year 1800 the condition of London 
and, indeed, the whole of England, was 
such that highway robbery, murder, 
burglary and every kind of violent crime 
made it vital for the individual citizen to 
protect himself and his belongings. 

The preservation of peace then rested 
upon local endeavour. Parishes, town- 
ships, etc. were responsible for electing 
every year a “constable” (he had other 
titles such as “tithingman,” ‘‘bors- 
holder,” etc.). The office was not paid 
and could not be avoided. 

The Bow Street Runners.—No serious 
attempts were made to create any police 
force until about 1828, when it was 
computed that out of every twenty-two 
persons in the United Kingdom one was 
a criminal. The parish constables were 
powerless and in London the so-called 
“Bow Street Runners” were the only men 
charged with the responsibility of the 
arrest of criminals. Known in those days 
as “Robin Red Breasts” because of the 
scarlet waistcoats which they wore, they 
were the servants of the magistrates and, 
in fact, the ancestors of the present 
Criminal Investigation Department. 

In 1829, the Metropolitan Police 
Force was formed by Sir Robert Peel, 
and in 1835 Provincial forces were 
established on similar lines. There was 
great popular opposition, as the view 
then largely held was that it was merely 
a scheme to enslave the people. 

The Present Organization. — The 
Metropolitan Police are administered by 
the Home Secretary. The Commissioner 
and the Assistant Commissioners, how- 
ever, hold office directly under the 
Crown. Subordinate officers derive their 
authority from the Commissioner, but it 
is usual for the Home Secretary to sanc- 
tion or approve the appointments of 
Deputy Assistant Commissioners and 
Chief Constables. 

The City of London Police is, however, 
a separate force and is responsible for an 
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area of about one square mile of the City 
of London. It is administered by the Lord 
Mayor, and numbers about 1,100 men. 

The Metropolitan Police Force, when 
at full strength, numbers about 20,000 
officers and men. In the Provinces the 
police forces consist of County Police, 
City Police and Borough Police, ad- 
ministered by Chief Constables who 
serve in the Counties under the “‘standing 
joint committees” and in the Cities and 
Boroughs under the Watch committees. 

The Police Act, 1946, abolished 45 
non-county borough police forces as 
from 1 April, 1947, and transferred the 
members of these forces to the police 
forces of the counties in which they were 
situated. Peterborough and Cambridge 
are treated as county boroughs for the 
purposes of the Act. The Act also pro- 
vides for the making of voluntary 
schemes, which must be approved by the 
Home Secretary, for the amalgamation 
of two or more county and county 
borough police forces. And it provides 
for the compulsory amalgamation of 
such forces where the Home Secretary 
thinks it expedient and no voluntary 
scheme has been submitted to him. The 
Police (Scotland) Act, 1946, makes 
similar provision for regionalizing local 
police forces in Scotland. 

The standing joint committees of the 
Counties are composed half of repre- © 
sentatives of the County Council and 
half of Justices of the Peace. The Watch 
committees, on the other hand, are 
committees of the Town or Borough 
Council elected annually. 

The Police and the Public.—Every 
police officer, man or woman, serves 
under a disciplinary code and can be 
punished for offences against that code. 

He or she may be dismissed, required 
to resign, reduced in rank, reduced in 
rate of pay, subjected to forfeiture of 
merit or good-conduct badges (except 
such as have been granted for an act of 
courage or bravery), fined, reprimanded 
or cautioned. If a complaint is made, a 
police officer is entitled to a full inquiry. 
The charge must be in writing and the 

flicer complained against may call wit- 
esses and may be assisted by another 
ving member of the force. The charge 
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is heard by the Chief Officer of Police, 
but in the Metropolitan Police it is 
heard by what is known as a Disciplinary 
Board consisting usually of an Assistant 
Commissioner and two other members. 
If sentenced to dismissal or required to 
resign the police officer may appeal to 
the Home Secretary, who is empowered 
to hold a new inquiry into the case. 

The same procedure is practically fol- 
lowed in the case of a complaint by a 
civilian against a member of the police 
force, although frequently complaints 
are heard before the officer concerned is 
suspended from duty. 

Any law-abiding citizen is liable to 
be involved in a charge, for example, 
through mistaken identity. In every 
police station there will be found a 
notice in big print on the wall telling an 
accused person his rights; the right to 
communicate with his friends and 
relatives or solicitor, and with his own 
doctor. 

Finance.—The cost of the maintenance 
of our police forces is (with the exception 
of the Metropolitan Police) borne 
entirely by the ratepayer with the proviso, 
however, that if a force after inspection 
by one of H.M. Inspectors of Constabu- 
lary is found to be efficient, the State 
makes a grant of 50% of the cost of 
maintenance, and it is interesting to recall 
that on occasions that grant has been 
withheld. 

In so far as the Metropolitan Police is 
concerned, however, the expenses are 
met by a rate levied by the Commissioner 
and by contributions from the Exchequer. 

The finances of the Force are adminis- 
tered by an Official named the Receiver, 
who is the treasurer of the Metropolitan 
Police Fund. All police property of every 
description is vested in the Receiver who 
also pays the salaries and wages of the 
members of the Metropolitan Police 
Force and the civil staff of New Scotland 
Yard. 

The Commissioner administers the 
officers and constables under his control. 

The Criminal Investigation Department. 
—The Metropolitan Police Force organ- 
ization broadly consists of the Uniform 
Branch, who perform the duties familiar 
to the man in the street and are the 
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preventers of crime, and the Criminal . 
Investigation Department, who do not 
wear uniform and who detect crime 
already committed. The rest of New 
Scotland Yard consists of administrative 
departments such as the Carriage Depart- 
ment, which deals with the licensing of 
taxi drivers and their cabs, the Lost 
Property Office, etc. 

Finger-print Identification.—One of 
the milestones in the history of the 
Criminal Investigation Department was 
the setting-up of the finger-print identifi- 
cation system by the late Sir Edward 
Henry, the then Commissioner of Police. 
The use of finger-prints as a means of 
identification has been common for 
centuries, and even to-day natives in 
some countries give a receipt for their 
pay by leaving an impression of their 
thumb on the pay sheet. 

Sir Edward Henry introduced a 
system of classification which made rapid 
identification possible. Finger-prints 
naturally fall into certain groups or 
types, and although the collection at New 
Scotland Yard numbers something over 
10,000,000 prints, identification is a 
matter of minutes—indeed, so expert are 
some of the officers that they are able to 
memorize certain finger-prints. 

In addition, the Criminal Record Office 
at New Scotland Yard contains the 
dossier of all convicted criminals, and its 
services are required in producing photo- 
graphs for identification. The Photo- 
graphic Department of the Criminal 
Investigation Department also plays a 
most important part in the detection of 
crime, as it is usual in all important cases, 
such as murders, for a complete set of 
photographs to be taken before the body 
is removed from the scene of the crime. 

Conditions of Service.—Unmarried 
police officers live in section houses (a 
form of barracks), and married officers 
live in their own private residences, but 
they receive an allowance towards the 
payment of their rent, which is known 
colloquially as rent aid. 

All police officers in the United King- 
dom serve under a disciplinary code 
governed by regulations made by the 
Home Secretary under his statutory 
powers. The service is pensionable and 
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the rates of pension depend broadly on 
the period of service and the rank held 
at the time of retirement. Every police 
officer from the Commissioner down- 
wards contributes a percentage of his 
salary towards his own pension, and the 
deduction made from his pay on that 
account is known as the “rateable 
deduction.” 

The Police Federation.—In 1916 there 
was manifest growing unrest not only in 
the Metropolitan Police Force but in 
some of the great Provincial cities. The 
grievances under which the police 
suffered, largely of a financial nature, 
were evident, as the rates of pay at that 
time were not sufficient to maintain a 
police officer in a state of respectability 
commensurate with his position. 

An organization known as_ the 
National Union of Police and Prison 
Officials was set up to represent the 
officers’ grievances. Nothing was done 
to relieve them, however, and as a result 
there was a strike. As a consequence of 
that strike the Police Act of 1919 was 
passed, which prohibited any police 
officer from becoming a member of a 
trade union, but at the same time set up 
the Police Federation. 

The object of the Act was to enable 
members of the police forces in England 
and Wales to consider and bring to the 
notice of the police authorities and the 
Secretary of State all matters affecting 
their welfare and efficiency, other than 
questions of discipline and promotion 
affecting individuals. The Federation 
consists of all members of the police 
forces below the rank of superintendent, 
and there are three Branch Boards, one 
for constables, one for sergeants and one 
for inspectors. The members of these 
boards are elected by secret ballot 
annually. 

The Special Constabulary.—Special 
constables were recognized by statute as 
long ago as the reign of Charles II, and 
Justices of the Peace were entitled to 
appoint such constables if there was 
cause to expect such disturbances of the 
peace as to warrant that action. This 
principle was extended under the Special 
Constables Act of 1831, and ultimately 
in the Act of 1914, which allowed the 
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appointment of special constables during 
the War, although there was no appre- 
hension of riot or disturbance. 

To-day the Special Constabulary 
remains a permanent auxiliary to the 
regular police force of the country. In 
addition to this auxiliary force, police 
forces are entitled, in an emergency, to 
lend officers to other police forces, a 
provision of the law which is much used 
when strikes or riots are prevalent. The 
officers lent have the same authority as 
constables when serving with another 
police force as when with their’ own. 

War Reserve Police.—Constables ap- 
pointed for the national emergency of 
war time only are not deemed full 
members of the police force, and so are 
not subject to the full disciplinary code 
and not entitled to the same pensions, 
etc. Many men continued to be employed 
to supplement the established force 
after the War, and their conditions of 
employment were laid down in Police 
War Reserve Rules, 1945 (S.R. & O., 
1945, No. 361). Being sworn as special 
constables, they had all the normal 
powers of arrest, search, etc., and protec- 
tion in the discharge of their duties. 

Women Police.— Women police (mem- 
bers of the Women’s Auxiliary Police 
Corps) are now appointed in practically 
all police forces. They are classed A, B 
and C, the ‘‘A”’ class being employed on 
Street patrol duties, motor patrol duties 
and outside detective duties. These are 
constables, sergeants, or inspectors, and 
have powers to arrest men or women. 
Class B covers those not employed on 
the duties’ mentioned (but’ on clerical 
work, for example), and Class C covers 
those employed part-time only. Class A 
must be between 22 and 35 years old, 
and 5 ft. 4 ins. in height. Women police 
usually deal with women accused and 
children, on duties such as search, escort 
and taking statements. They are subject 
to a similar disciplinary code to that of 
the men War Reserve police—the rules 
are to be found in Women’s Auxiliary 
Police Corps Rules (1945, S.R. & O., 
No. 362 and subsequent amendments). 

Maintenance of Order.—The mainten- 
ance of law and order during civil dis- 
turbances, strikes, riots, etc., is primarily 
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the duty of the police, but if it is con- 
sidered that the situation has got out of 
hand and beyond the power of the police 
to cope with, the services of the military 
may be requisitioned. 

Except in a sudden emergency, an 
officer is prohibited from ordering out 
troops in assistance of the civil power, 
without a requisition in writing or by 
telegram from the civil authority. In the 
Metropolitan district that authority is 
the Commissioner or an _ Assistant 
Commissioner of Police; in English 
counties the senior magistrate or, in an 
emergency, any magistrate; in English 
cities and boroughs the mayor or, in case 
of an emergency, any magistrate having 
jurisdiction in the city or borough. 

On the arrival of the troops at the 
place mentioned in the requisition, the 
officer commanding the troops exercises 
his discretion as to the necessity for 
intervention. The magistrate is required 
to meet the troops on arrival in order 
that, if the disturbance amounts to a riot, 
and the officer in command decides to 
intervene, the magistrate may read the 
proclamation under the Riot Act. 

The Riot Act.—The reading of the 
riot proclamation has a two-fold pur- 
pose; first, it conveys a warning and, 
secondly, it involves the legal conse- 
quence that those who do not disperse 
within one hour are guilty of felony. 
There is no obligation, however, on the 
officer in command of the troops, if the 
situation is serious, either to read the 
proclamation or to wait until the hour 
has expired. 

It rests with the magistrate to decide 
that the police are unable to cope with 
the riot and to request the commander of 
the troops to take action. The responsi- 
bility then entirely falls upon the military 
officer in command and it is interesting 
to quote the King’s Regulations on the 
subject. ‘If an officer thinks it unneces- 
sary to take immediate action, it is not 
obligatory upon him to do so, nor will 
he continue any action longer than he 
thinks absolutely necessary. All com- 
mands to the troops will be given by the 
officer. The troops will not on any 
account fire except by word of com- 
mand of their officer who, if it becomes 
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necessary to order the troops to fire, will 
exercise a humane discretion in deciding 
both the number of rounds and object 
to be aimed at.” 

A Constable’s Powers and Duties.—It 
is a popular misconception that a police- 
man is entitled to arrest a person only 
because he is a policeman. Any civilian 
is entitled to arrest, and indeed it is his 
duty to arrest, any person who is com- 
mitting, or who has committed, a 
treason or a felony. 

The same applies in order to prevent 
a breach of the peace which is taking 
place or is about to take place. Again, if 
there is what is known in old phraseology 
as a “hue and cry’”’ (which is in fact the 
immediate pursuit of a felon), a similar 
right and duty fall upon the civilian. 

On the other hand, a constable’s 
powers of arrest are three-fold. First, the 
power above mentioned, which is shared 
with any civilian, with the addition that 
under Common Law a constable has the 
right of arresting on reasonable suspicion 
that a treason or a felony has been com- 
mitted; second, the power to arrest under 
statutes which specially provide for that 
circumstance; and third, the power of 
arrest under the warrant of a magistrate. 

In this latter case the constable is 
bound to execute the arrest and has no 
discretion. There are various local, one 
might almost say parochial, statutes in 
various cities and boroughs where a 
special power of arrest is conveyed under 
the Town Police Clauses Acts and, in 
London, under the Metropolitan Police 
Act of 1829. In such cases a constable 
can arrest for various and minor offences. 
committed ‘‘within his view.” 

The natural sequence of an arrest is. 
obviously search, and it is an interesting 
fact that there is no statutory power to 
search an arrested person nor the 
dwelling of an arrested person. From 
time immemorial, however, the police 
have made a practice of doing so and 
there is a consensus of opinion that it has. 
gone on for so long as to have become 
part of the Common Law. 

Many other duties fall to the police, 
such as the regulation of traffic, the 
enforcement of administrative orders 
connected, for example, with foot and 
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mouth disease, leaving carcasses of 
animals unburied, dealing with offences 
under the Road Transport Act, trundling 
barrows or hoops along pavements, 
leaving coal holes open, shaking mats 
after 8 o’clock in the morning, etc., etc., 
which unfortunately absorb too much of 
a police officer’s time. Many of these 
duties have to be neglected for the 
simple reason that Parliament is con- 
tinually passing new legislation which 
requires the police to enforce it without 
granting an increase of establishment to 
the police forces concerned. 

Statements to the Police.-—One of the 
duties of the police which formed the 
subject of grave controversy for some 
years, and was dealt with in 1929 by a 
Royal Commission, is to secure informa- 
tion which subsequently becomes the 
evidence upon which a prosecution is 
based. 

It is chiefly when the police are called 
upon to interrogate a suspected person, 
or to take a statement from a suspected 
person or a person who has in fact been 
arrested and charged with an offence, 
that trouble may possibly arise. 

It is a fundamental principle of our 
laws that no one should be compelled to 
incriminate himself and a confession is 
held to be an ‘‘admission, made at any 
time by a person charged with a crime, 
stating or suggesting the inference that he 
committed that crime,” and no confession 
is deemed to be voluntary if it appears to 
have been caused by an inducement, 
threat or promise proceeding from a 
person in authority. 

Judges’ Rules. — Such was the un- 
certainty of the law, and so conflicting 
were the rulings of different Courts in 
regard to the admissibility of confessions, 
that in 1912 the Judges of the King’s 
Bench Division, at the request of the 
then Home Secretary, drew up rules for 
the guidance of police officers. 

It was made clear at the time that the 
rules had not the force of law and were 
merely advisory; but it was pointed out 
that statements obtained contrary to the 
spirit of those rules might be rejected as 
evidence by the presiding Judge. 

The rules, known as “Judges’ Rules,” 
were circulated by the Home Office to all 
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police authorities, stating that they had 
been approved by His Majesty’s Judges 
in regard to “statements by persons 
suspected of crime or by prisoners in 
police custody.” Those rules have never 
been authoritatively questioned and 
remain to-day as a guide to the police. 
They include the following: 

1. When a police officer is endeavour- 
ing to discover the author of a 
crime there is no objection to his 
putting questions in respect thereof 
to any person or persons, whether 
suspected or not, from whom he 
thinks that useful information 
might be obtained. 

2. Whenever a police officer has made 
up his mind to charge a person 
with a crime, he should first caution 
such person, before asking any 
questions or further questions as 
the case may be. 

3. Persons in custody should not be 
questioned without the usual 
caution being first administered. 

The manifest difficulty of a police 
officer, of course, is to satisfy a Judge as 
to the precise moment when he ‘‘made 
up his mind to charge.” 

Statements from Witnesses.—A further 
difficulty arises in taking a statement 
from a witness for the prosecution 
whose personal character is involved. 
This is not necessarily a person who has 
been directly or indirectly involved in a 
crime and who has, in colloquial words, 
“turned King’s evidence,’’ but a person 
who, under cross-examination, might 
have to admit that he or she is a dis- 
reputable character. 

No innocent person is endangered if 
he speaks the truth, but unfortunately 
some people accused of an offence are 
apt to attempt to improve the truth and 
thereby to incur grave suspicion and to 
imperil themselves. Many criminals, if 
not most, after arrest and a period of 
cogitation in the cell express a desire to 
“make a statement.” That statement is 
the result of a carefully thought out 
excuse, but frequently it has proved 
their undoing. It takes a brilliant brain to 
be a consistent and successful liar. 

When Browne and Kennedy were 
arrested and charged with the murder of , 
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P.C. Gutteridge, they both made state- 
ments. Each tried to incriminate the 
other and both were hanged. 

There have been cases where a 
perfectly innocent person has made a 
lying statement to account for his move- 
ments, which involved him in further 
suspicion and the police in further 
inquiry, merely because for domestic 
reasons he did not desire his wife to be 
aware of how he had occupied his time. 

It is the practice of the police in 
taking statements laboriously to record 
in longhand all that the person may say. 
But inevitably the officer taking the 
statement is bound to put questions in 
order to elucidate matters, and therein 
lies the danger as, when the statement is 
put in as evidence, it may be suggested 
by a defending counsel that those 
questions were put for the purpose of 
causing the person concerned to in- 
criminate himself. The person concerned 
can, of course, write out his own state- 
ment and hand it to the police officer. 
It is customary for the police to require 
the maker of a statement to initial every 
sheet, and at the end to sign a declaration 
that it has been read over and is correct. 

There is a very material difference 
between a statement made by an accused 
or suspected person and that made by a 
potential witness, as in the latter case the 
statement is really only a “proof of 
evidence” which will eventually be sub- 
mitted to the prosecuting authority and 
may or may not be used. 

It was as the result of a statement taken 
from a potential witness for the prose- 
cution that an upheaval occurred in the 
House of Commons which resulted in a 
special Commission of Inquiry, and 
eventually The Royal Commission on 
Police Powers and Procedure which 
rendered its report in March, 1929. A 
man had been arrested and charged with 
an offence. He was brought before a 
magistrate and gave evidence. During 
the tendering of that evidence the 
magistrate stopped the case, dismissed 
the charges against him and the lady 
who was concerned, and awarded costs 
against the police. 

Subsequently the then Home Secre- 
tary, under pressure in the House of 
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Commons, sent the papers to the 
Director of Public Prosecutions for his 
consideration as to whether the police 
officers concerned had committed per- 
jury. The gentleman concerned abso- 
lutely refused to give any statement 
whatever to the police and he, of course, 
was a most material witness in the event 
of proceedings for perjury against the 
police officers. The lady, however, gave 
a statement and suggestions were made 
that her statement had been obtained 
in such a way and in such circumstances 
that it could not be deemed to be 
voluntary and that the statement in 
itself involved her own personal charac- 
ter and reputation. 

No proceedings for perjury, however, 
ensued, but as a result, the Royal 
Commission was charged with the duty 
of inquiring into the practice followed 
in interrogating or taking statements 
from persons interviewed in the course 
of the investigation of crime, and to 
report whether, in their opinion, such 
powers and duties were properly exer- 
cised and discharged with due regard 
to the rights and liberties of the subject, 
the interests of justice and the observance 
of the Judges’ Rules in both the letter 
and the spirit. 

The Royal Commission rendered a 
report and made certain recommenda- 
tions, but no action has been taken. 

The Character of Prisoners.—The 
protection which is given by our laws 
to an accused person in regard to safe- 
guarding him against incriminating him- 
self is, of course, extended when he takes 
his trial. A man may have thirty or 
forty convictions recorded against him 
and yet neither the magistrate at the 
preliminary hearing nor the jury at the 
subsequent trial, if it occurs, are aware 
of the fact until after the verdict. 

A criminal’s character and, except in 
certain rare cases, his convictions cannot 
be referred to unless he himself has, in 
fact, “put his character in issue’”—that 
is to say, suggested in the witness box 
that he is a man of good character, or 
attacked the character of a witness for 
the prosecution. If he, or counsel on his 
behalf, does either of these things, 
prosecuting counsel in cross-examination 
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is entitled to put questions to him 
regarding his own character and previous 
convictions. 

Prior to the passing of the Criminal 
Evidence Act, 1898, a person accused 
could not give evidence in his own 
defence. He could make a statement 
from the dock but that statement was 
not on oath and was not, therefore, 
liable to cross-examination by prosecut- 
ing counsel, nor could he be led by his 
own counsel when making it. Such a 
statement was privileged in that nobody 
could sue if he were slandered by it. 

When the law was changed, however, 
the accused person was entitled, if he 
chose, to give evidence on his own 
behalf and the procedure under which 
that evidence is given is an example of 
the meticulous fairness of our Courts. 

The evidence is not given from the 
dock; the accused person leaves the 
dock and enters the same witness box 
as that which is occupied by the wit- 
nesses of the prosecution. He takes the 
oath and is examined by his own counsel 
and gives his story of the episode. He 
is then liable to be subjected to cross- 
examination, and it is the opinion of 
many eminent criminal lawyers that 
many a criminal would have gone scot 
free if he had not availed himself of the 
privilege of giving evidence himself! 
The point, of course, is that if he does 
not give evidence it is competent for the 
Judge to comment upon that fact, and 
this must influence a jury. 

Charging Prisoners. — A_ discretion, 
which he must exercise, is given to every 
station officer to accept or refuse a 
charge. Delay may arise before the 
station officer is able to obtain sufficient 
corroboration to warrant him in accept- 
ing the charge. If there is going to be 
any appreciable delay, the law provides 
that, under the Criminal Justice Act 
of 1925, a station officer can admit 
a prisoner to bail before charging, under 
obligation to return to that or any other 
Police Station at some time which is 
specified, in order that the investigation 
of the charge may be further pursued. 

When the station officer has decided to 
accept a charge the prisoner is either 
confined in the cells to appear at the 


POLICE COURT 


Court next morning, or the station 
officer may exercise his discretion in 
granting bail for the prisoner’s appear- 
ance before a magistrate the following 
morning. The law requires the prisoner’s 
appearance the following morning and 
no station officer can extend the period. 
If the station officer refuses to accept 
the charge, the prisoner is immediately 
released and a record is made of the 
case in the “‘Refused Charge Book.” 
In all such cases, of course, it is open 
to the person concerned to bring an 
action for wrongful arrest and false 
imprisonment against the police officer 
who arrested him—a remedy which is 
seldom used, because the police are only 
required to show that they acted reason- 
ably, on what appeared at the time to 
be good grounds. 

Identification Parades.—It is often vital, 
for the successful prosecution of the 
charge, that an accused or suspected 
person should be identified by the com- 
plainant or by witnesses. 

Frequently, photographs produced by 
the Criminal Record Office are of great 
value. It is not the practice of the police, 
however, to produce a particular photo- 
graph and say “‘Is that the man?” On 
the other hand, a number of photo- 
graphs of different persons may be 
produced, and the witness is asked to 
select the photograph of the person 
whom he considers to be the person 
concerned in the crime. 

In regard to personal identification, 
the practice is to endeavour to secure a 
number of persons of similar build and 
physique and to require the suspected 
person to stand in a line with those 
other persons. The complainant or wit- 
ness is then required to pick out the 
suspect. 

The detective officer in charge of the 
case is never allowed to conduct the 
parade and the most scrupulous care is 
observed to prevent any form of prompt- 
ing. It is, of course, a weil-known fact 
that many experienced criminals are 
able to distort their features and thus 
escape identification. 

POLICE COURT.—This is the popu- 
lar term applied to Courts of summary 
jurisdiction. (See Petry Sessions.) 
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POLITICAL OFFENDERS.—It is an 
invariable rule that persons cannot be 
extradited from this country for trial 
upon political charges. This rule is 
applied by most civilized countries. 

POLL (COMPANIES).—See Com- 
PANY; MEETING. 

POLL, DEED.—A Deed Poll or Deed 
of Poll is a deed executed only by one 
person, and binding only upon that one 
person. The term is most generally used 
in connection with deeds executed by 
persons intending to change their names. 
(See INDENTURE; NAME, CHANGE OF.) 

POOR LAW.—See NATIONAL ASSIST- 
ANCE. 

POOR PERSONS COMMITTEE.— 
The system by which poor persons can 
obtain free legal aid in High Court pro- 
ceedings is administered by the Law 
Society through a number of Committees. 
The London Committee is at No. 33, 
Carey Street, London, W.C.2, with 
others situated throughout the Provinces. 

A poor person’s certificate, entitling 
the holder to a solicitor and counsel 
without charge, is obtainable from any 
of these Committees. To qualify for it 
the applicant must have a reasonable 
cause of action and must be worth not 
more than £100, exclusive of wearing 
apparel and trade tools, and his income 
must not exceed £4 per week. When the 
Legal Aid Act of 1949 comes into force, 
probably in 1950, there will be a new and 
better system, making legal aid available 
to persons of much higher income limits, 
who will be assisted in proportion to 
their means. 

Criminal matters are dealt with 
officially under the Poor Prisoners’ 
Defence Act and County Court matters 
unofficially by charitable societies. (See 
LEGAL AID; PooR PRISONERS.) 

POOR PRISONERS.—A poor person 
who is committed for trial is entitled to 
free legal aid at Quarter Sessions and 
Assizes and to have a solicitor and coun- 
sel assigned to him if he can get a 
“defence certificate.’ This certificate may 
be granted by the justices who commit 
him for trial, or by a Judge of Assize or 
Chairman of Quarter Sessions if it 
appears that the accused has a reason- 
able defence. A certificate is granted only 
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where the accused is too poor to obtain 
his own legal aid. It must be granted 
in case of murder. (See Dock Brier.) 

PORT.—It is not every place where a 
ship may discharge that is a port in law. 
A port can be created only by the exercise 
of the Royal prerogative and by a grant 
of the rights to a certain district. The 
owners of the port can charge dues for 
ships coming to the port and are also 
under certain duties with regard to the 
maintenance of the port in such a con- 
dition that it is safe for ships to enter, 
and for the provision of docking and 
other facilities. Frequently the rights of 
a port and its duties are controlled by a 
private Act of Parliament, as is the case 
in the Port of London. 

PORT OF LONDON AUTHORITY. 
—This is an authority set up in 1908 
which controls the river Thames from 
Teddington to the sea. It consists of 
twenty-eight members, eighteen of whom 
are elected and ten appointed. 

POSSESSION.—In considering any 
property in law, two questions. may 
arise, first, who owns it, and secondly, 
who is in possession of it. The question 
of ownership will depend on certain 
legal rules which will vary with the 
particular nature of the type of property 
concerned. There are certain types of 
property in which it is not possible to 
separate the ownership from the posses- 
sion. These are properties which are 
incorporeal—i.e. have no physical exist- 
ence, or, as it has been said, cannot be 
“sat upon,” e.g. shares, rights to receive 
money—as distinct from corporeal pro- 
perty such as goods or land. 

While ownership is thus a question of 
law, possession is largely a question of 
fact and, with certain exceptions, a man 
possesses any property if he exercises 
physical control over it. Thus the driver 
of a motor car possesses the car while he 
is driving it. Possession itself, however, 
has several meanings in law: 

1. Bare Physical Possession or Deten- 
tion.—This is a pure question of fact, and 
a person may have physical possession 
of some goods although he is not entitled 
to retain that possession, but must 
deliver up the goods to some other person 
on being requested to do so. Thus a 
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guest at a dinner has physical possession 
of the knives and forks he uses to eat it, 
but he cannot claim to take them away 
with him after the dinner. 

2. Legal Possession.—This is a mixed 
question of law and fact, for a person 
may have legal possession of some goods 
although he has not physical possession 
of them, but in most cases a person who 
has physical possession has also legal 
possession. The essence of legal posses- 
sion is that the possessor should have 
control of the goods physically either 
by himself, or through some servant of 
his, and should also intend to exercise 
the control over the goods ‘“‘against all 
the world,” as it is said. This means that 
his physical possession of the goods is 
for himself, and that he cannot be 
required to hand over the goods to any 
other person. He need not, however, be 
the owner of them. Thus a person who 
has hired a car for a week is entitled to 
possession of that car during that time, 
and may refuse to hand it back to the 
person from whom he has hired it until 
the end of the week, although he may 
make no claim to ownership. 

3. The Right to Possession.—This is the 
right claimed by a person who allows 
another for a period of time to have 
legal possession of some property to the 
possession of which he himself is entitled. 

Trespass.—Another important aspect 
of possession is that it is the possessor 
who is entitled to protect his rights by 
bringing an action for trespass. Thus, if 
A lets a house to B, and C trespasses on 
the land, C may be sued by B for the 
trespass because B is in legal possession, 
and trespass is an offence against posses- 
sion. The same applies to possession of 
goods, so that, if A hires his motor-car 
to B and C then takes away the motor- 
car, B is entitled to sue C for damages. 

Possession Nine-Tenths of the Law.— 
This popular phrase is to a very large 
extent justified by the rules of law. Its 
real meaning is that if a person is in 
possession of land or goods, he is pre- 
sumed to be the owner until some other 
person can prove that he in fact is the 
owner and not the person in possession. 
It is not for the person in possession to 
prove that he is the owner, but for the 
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person claiming the property to prove 
his title. In former days any matter of 
proof was always very difficult to estab- 
lish, and even to-day although this 
difficulty has been considerably reduced, 
the fact that the onus, i. burden of 
proof, is put on the person not in posses- 
sion is in most cases a considerable 
advantage to the possessor. 

POSTAL ORDERS.—A postal order 
is a money order for any sum from six- 
pence up to and including one guinea. 
It is not negotiable. The Post Office is not 
liable for any loss or damage caused by 
the delay or non-payment of a postal 
order; but if the loss is incurred in a 
registered inland postal packet the Post 
Office may be sued under s. 9 of the 


Crown Proceedings Act, 1947. (See 
MONEY ORDERS; Post OFFIce.) 
POSTAL PACKETS. The Post 





Office has the complete monopoly of the 
collecting, carrying and delivering of 
letters (though not of parcels). 

The sending of anything by post 
which, owing to its nature or the way in 
which it is packed, is likely to injure 
other letters or parcels is prohibited; 
this applies in particular to the following 
things:—explosives or dangerous sub- 
stances, sharp instruments improperly 
packed, live animals, unless the Post- 
master-General’s consent is first ob- 
tained (except that live bees and leeches 
may be posted if they are properly 
packed), and any indecent literature or 
picture. It is also an offence to place in 
or near a letter box anything likely to 
injure the letters. 

It is illegal to send through the post: 
any lottery tickets or advertisements, 
fortune tellers’ advertisements, advertise- 
ments or coupons referring to any illegal 
betting business, literature or medicine 
for the cure or prevention of venereal 
disease except to doctors and chemists, 
any unsolicited money-lending advertise- 
ments or any contraband articles. The 
Post Office officials may refuse to accept 
letters or parcels containing any of these 
things; or if they are discovered in the 
post, may open and keep them, or return 
them to the sender at the ordinary rate 
of postage, though, in the latter case, the 
sender may be prosecuted just as if they 
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had been delivered. It is also an offence 
to send in one letter an enclosure 
addressed to another person at another 
address; such an enclosure may be taken 
out and sent on surcharged with the full 
amount of postage. Special regulations 
set out in the current Post Office guide 
apply to the contents of letters for foreign 
countries. Letters or parcels containing 
coin or jewellery not packed according 
to the regulations, or found open in the 
post, will be compulsorily registered by 
the Post Office and an additional fee of 
6d. charged. 

Secrecy in the Post.—A number of 
provisions have been made in order to 
secure, as far as possible, the safety and 
secrecy of the post. It is an offence for 
anyone employed to carry letters to 
leave them unattended, to get drunk, to 
endanger the safety of the mails by 
negligence, to collect or deliver letters 
without authority and outside the 
ordinary course of the post, to give false 
information of any attempt to rob him, 
or not to do everything reasonable to 
secure speedy delivery. Post Office 
officials must not embezzle or destroy 
any letter; the maximum penalty is 
imprisonment for life if the letter con- 
tained any chattel, money or valuable 
security; neither must they delay or open 
letters except those which cannot for 
some proper reason be delivered, or 
letters which contain prohibited articles; 
but any letter may be obtained or opened 
under the authority of a warrant from a 
Secretary of State. 

It is an offence for any person not an 
employee of the Post Office fraudulently 
to retain, or wilfully to secrete, or refuse 
to deliver up on demand any letter which 
ought to have been delivered to some 
other person; and there is a penalty of 
£50 or 6 months for anybody who opens 
or causes any delay in the delivery of a 
letter; parents and guardians are ex- 
cepted, apparently without any reference 
to the age of the child. Once a letter has 
been posted it must be delivered; it can- 
not be recalled. If delivery is impossible, 
the Post Office is under no legal obliga- 
tion to return a letter, though in practice 
letters and parcels are returned to the 
sender without extra charge; postcards 
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and other specially cheap communica- 
tions are not returned unless there is an 
express request on the outside, in which 
case the sender may be charged a second 
postage. 

Delivery of a communication may be 
made to the addressee only at the place to 
which it was addressed, though in 
country districts and by special arrange- 
ments in towns letters may be collected 
at a Post Office by the addressee. 
Arrangements may also be made for 
letters to be forwarded from the Post 
Office if there is no one at the address to 
receive and forward them, or on a change 
of address. 

In towns, all letters must be posted in 
boxes or handed over the counter of a 
Post Office, but in the country it is the 
duty of a postman to accept letters and 
parcels within reason, both registered 
and unregistered, unless they are offered 
to him near to a box or office in which 
they could be posted. The drivers of 
mail vans may not collect parcels or 
letters from private persons on their 
route, except at pillar boxes which are 
too small to admit them. 

Lost Letters.—The Post Office is liable 
under s. 9 (2) of the Crown Proceedings 
Act, 1947, for the loss of or damage to a 
registered inland postal packet not being 
a telegram, in so far as the loss or 
damage is due to any wrongful act done 
or any act committed by a person 
employed as a servant of the Crown. 
The sum recoverable is the market 
value (excluding the market value of 
any message or information which it 
bears), but shall not exceed the maximum 
amount which under the Post Office 
Regulations is available for compensa- 
tion, having regard to the fee paid 
on registration. 

POST-MORTEM.—The examination, 
by dissection or otherwise, of a body 
after death, carried out by a medical 
man to ascertain the cause of death or 
other matter. A coroner may direct a 
post-mortem to be carried out whenever 
he deems it advisable. A local authority 
may, and if required by the Minister of 
Health must, provide post-mortem rooms. 

POST-NUPTIAL SETTLEMENT.— 
A post-nuptial settlement is a settlement 
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of property made by a husband on his 
wife or a wife on her husband after 
marriage, and it is distinguished from an 
ante-nuptial settlement which takes 
place before the marriage. The distinction 
is important, for a settlement taking 
place before marriage and in considera- 
tion of marriage is not a voluntary settle- 
ment, and therefore cannot be upset even 
though the person making the settlement 
(called the settlor) should go bankrupt, 
but a settlement after marriage is 
voluntary, ie. made for no considera- 
tion, and if the person making the settle- 
ment goes bankrupt, the settlement may 
become void and the trustee in bank- 
ruptcy can reclaim the property. (See 
TRUSTEE IN BANKRUPTCY; VOLUNTARY 
SETTLEMENT.) 

POST OFFICE.—The Post Office is a 
Government Department which has been 
created by Acts of Parliament. At its 
head is an official known as the Post- 
master-General who is always a Member 
of Parliament on the government side, 
and is usually a member_of the Ministry 
in power though he is not often in the 
Cabinet. The Post Office has the sole 
right and monopoly of collecting, carry- 
ing and delivering letters; there are only 
three cases in which this monopoly is 
not enforced: 

(a) Letters may be given to a friend on 

a journey to deliver at places which 
he passes, provided he is not paid 
anything for delivering them. 

(b) Letters may be sent by a special 
messenger, but not by common 
carriers (such as Railway Com- 
panies or Omnibus Companies), 
unless they are sent together with 
goods to which they relate, and no 
extra charge is made for carrying 
them. The Post Office do, however, 
arrange for letters to be sent by any 
particular train and specially de- 
livered. A fee is charged for this 
service, Which is available only at 
certain large Post Offices. The 
service is known as Railex. 

(c) Summonses, writs and other docu- 
ments coming from a Court of 
Justice need not be sent by post. 

The Postmaster-General has also a 
monopoly of the sale of stamps, but may 
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grant a licence to a private person or 
Company to deal in them. 

The use of the words ‘‘Royal Mail’ 
or “Royal Air Mail’ or similar words 
is not permissible without the authority 
of the Postmaster-General. 

POST OFFICE SAVINGS BANK.— 
The Postmaster-General has statutory 
authority with the consent of the 
Treasury to administer a Post Office 
Savings Bank, which is managed by an 
official called the Comptroller. 

Accounts may be opened in this Bank 
at almost any post office by any person 
over the age of seven (including a 
married woman), either in his own name 

or in the name of any child under the 

age of seven, in which case the 

money can only be withdrawn on 

the child’s signature after it attains 

the age of seven years, though it 

can be invested in Government 

Stock through the Post-Office; 
or by two or more persons jointly; 

or by one or more persons in trust for 

another person or persons; 

or by the Committee of a lunatic so 

found; 

or by Friendly, Industrial, Provident 

or Charitable Societies; 

or by Corporate bodies if the Post- 

master-General approves; 

or by Vicars and Rectors of English 

Parishes in their official capacity; 
or by the Registrar of a County 
Court; 

or by the Public Trustee. 

No sum less than 1/- may be accepted, 
and no fractions of a shilling except 
where the deposit is made by cheque or 
money order. Interest at the rate of 24% 
per annum is paid on deposits, which are 
limited to £2,000 per depositor. Not more 
than £500 may be deposited in any year. 
When the initial deposit is made the 
depositor is handed a book in which are 
recorded all his dealings with the Bank. 
By presenting this book at any post office 
he can withdraw any sum up to £3 pro- 
vided he does so not less than four days 
after the deposit was made (or eight in 
cases where the deposit was made by 
cheque). 

Larger sums can be withdrawn only 
under a warrant to be obtained from the 
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Comptroller, though amounts up to £10 
can, in some circumstances, be with- 
drawn by telegram. The bank book is 
in no sense a security, for the amount 
deposited for payment can never be 
paid except to the depositor himself. 

Money which is deposited in the name 
of a child under seven years of age 
cannot be withdrawn until he or she 
reaches the age of seven, and then only 
on the child’s signature; but money 
which is deposited by an adult as trustee 
can be withdrawn by him, though he is 
bound by law only to apply it for the 
benefit of the cestui que trust (q.v.). 

On marriage a female depositor must 
inform the Comptroller, but need not 
send him her certificate. All deposits in 
the name of a married woman are pre- 
sumed to be her separate property, to 
deal with as she likes, unless the con- 
trary is shewn. Depositors who are over 
sixteen years of age can nominate one or 
more persons to whom any balance in 
the Savings Bank is to be paid on the 
death of the depositor, but such a 
nomination must be sent to the Comp- 
troller of the Bank to be registered during 
the life of the depositor. 

{f this has not been done application 
must be made to the Comptroller; pay- 
ment will be made only to the executors 
if there is a will, or to the administrators 
if there is none. On application the 
Comptroller will supply information as 
to the obtaining of probate of a will or 
the grant of letters of administration. 

Deposits in the Post Office Savings 
Bank are not liable to be attached for the 
judgment debts of the depositor. In 
order to protect customers, the Post 
Office are put under an obligation of 
secrecy with regard to the names and 
accounts of depositors. Any dispute 
which may arise cannot be made the 
subject of an action, but must be sub- 
mitted for arbitration to the Registrar of 
Friendly Societies. Finally, it is an offence 
to alter any Post Office Savings Bank 
Book, to withdraw more than is deposited 
or to forge the signature or impersonate 
the person of a depositor. (See Post 
OFFICE.) 

POUND BREACH.—If cattle are im- 
pounded it is a misdemeanour to rescue 
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them, without lawful excuse, from the 
pound. This applies whether they are 
in the pound or are being taken to it. 

POWER OF APPOINTMENT.— 
A Power of Appointment is a right to 
give to Some person called the appointee 
an estate or interest of which the person 
who exercises the right and makes the 
appointment need not himself be the 
owner. Thus on the marriage of A and 
B, property might be settled on B for 
life and a power of appointment given 
to A to appoint the property on B’s 
death among.their children. 

General and Special Powers.—Powers 
of appointment are divided into general 
and special powers. The distinction 
depends on the nature of the persons to 
whom an appointment may be made. A 
general power is one by which the donee 
of the power may appoint the property 
to anybody including himself. A special 
power is one by which the persons who 
may be appointed, the possible ap- 
pointees, are restricted so that the donee 
can appoint only among a limited class 
—as “‘among the children of X.” 

POWER OF ATTORNEY.—When 
it is necessary for one man to appoint 
another as his agent, to do acts for him 
which include the execution of docu- 
ments under seal, the appointment of 
the agent must be made itself under 
seal, i.e. by a deed, and the document 
creating the appointment is known 
as a Power of Attorney. The person 
appointed will usually execute all deeds 
on behalf of his principal by signing 
the name of the principal, but he may 
execute the deed in his own name, in 
which case it will be as fully binding as if 
it had been executed in the name of the 
principal. 

PRASMUNIRE.—An offence against 
the Statute of Premunire (1351) is the 
paying to a foreign sovereign or power 
that obedience which is due to the 
King alone; the statute was originally 
aimed at the suppression of the papal 
power in England. 

PRAYER BOOK.—The Book of 
Common Prayer serves two main pur- 
poses. It contains the ceremonies and 
prayers that may be used in the Estab- 
lished Church, and it provides the main 
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source to which the Courts look for 
information when any doctrinal or 
liturgical point respecting that Church 
has to be decided. Such variations from 
the Book of Common Prayer as are 
legally permissible are laid down by law. 
Thus on certain special occasions other 
forms of service may with proper 
ecclesiastical authority be used, but they 
may not contain anything, except hymns 
or anthems, not in the Holy Scriptures 
or Book of Common Prayer. 

The Book of Common Prayer cannot 
be altered save under the authority of 
an Act of Parliament. Since the Enabling 
Act, the National Assembly of the 
Church of England has had power to 
promote changes in the Prayer Book, 
but a resolution of both Houses of 
Parliament is necessary before such 
changes can be of legal effect. 

PREAMBLE.—Any Act of Parliament 
has at the beginning a short statement 
of the reasons for the passing of the Act. 
This is known as the Preamble. 

PRECEDENT.—Whenever the House 
of Lords or the Supreme Court of 
Judicature has decided a point of law 
the decision may be cited in subsequent 
cases. It is referred to as a Precedent. 
Precedents are contained in various 
series of law reports, but any report of 
a case if vouched for by a barrister 
can be treated as a precedent. (See 
Law Reports.) 

PRECOGNITION (SCOTS LAW).— 
A precognition is a written statement of 
the evidence that a witness can give. The 
word is applied both to the statement 
taken by a solicitor before a case is 
heard and for the purposes of the hear- 
ing, and also to the statement taken by 
the Procutator Fiscal from witnesses 
and others when he is investigating some 
criminal act with a view to considering 
whether or not a prosecution should be 
instituted. 

PREFERENCE SHARES. — Shares 
may be either preference, ordinary, or 
deferred. A preference shareholder is 
entitled to a fixed percentage of divid- 
ends out of the profits before anything 
is paid on the ordinary shares. He may 
be entitled to a larger percentage if the 
Company has a large amount of profits 
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to distribute, and in this case his shares 
are said to be participating. He is not 
entitled to dividends for any year unless 
there are profits during the year available 
to pay him, i.e. he cannot be paid out 
of capital. When he has not received a 
dividend in any year, he may in the next 
year be entitled to receive the dividend 
which has been missed, as well as the 
dividend for the current year, before 
anything is paid to the ordinary.share- 
holders. If he is so entitled, his shares 
are said to be cumulative as distinct 
from non-cumulative. Preference shares 
are usually taken to be cumulative unless 
the Articles indicate that they are not. 

It sometimes happens that when a 
company is wound up there are not 
sufficient assets to pay back the capital 
due on the ordinary and preference 
shares—e.g. one pound for each pound 
share—and the question arises as to 
whether the preference shareholders are 
entitled to be paid in full before the 
ordinary shareholders get anything, or 
whether they must all share and share 
alike. This will depend on the proper 
meaning of the clauses in the articles or 
memorandum which specify the rights 
of the shareholders, but usually prefer- 
ence shareholders are not entitled to 
preferential repayment of capital. 

Preference shares may be issued on the 
terms that the company may cancel them 
by paying to the shareholders the 
amount of the shares out of profits or 
out of the new issue. Such shares are 
called Redeemable Preference Shares. 
(See SHARES.) 

PREFERRED CREDITORS.— 
Although one of the objects in bank- 
ruptcy (q.v.) and in winding up an 
insolvent company is to secure that all 
the money available shall be divided 
fairly among all persons claiming it, this 
does not mean that these persons are 
entitled to claim equal amounts. Where 
there is not enough to pay all in full the 
law recognizes that certain creditors— 
i.e. preferred creditors—should be paid 
in full before the others receive anything. 
Debts that are regarded as being entitled 
to be paid before the others in this way 
are the following: 

1. Rates and taxes owing by the 
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bankrupt or insolvent company 
for not more than a year; 

2. Wages of a clerk or servant for not 
more than 4 months before the 
bankruptcy or winding up and 
not exceeding £50 for each clerk 
or servant; 

3. Wages of a workman for not more 
than 2 months before the bank- 


ruptcy or winding up and not ° 


exceeding £25 for each workman; 

4. Compensation payable to an em- 

ployee under the former Work- 

men’s Compensation Acts in 

Tespect of injuries received by 

him while engaged in his em- 
ployment. 

(See BANKRUPTCY; SECURED CREDITORS; 

TRUSTEE IN BANKRUPTCY; WINDING-UP.) 

PREJUDICE, WITHOUT.—When- 
ever there is a dispute between two 
Parties, it is convenient to have some 
method whereby negotiations with a 
view to settlement out of Court can be 
carried on without prejudicing the 
position of one or the other of them 
by being read in Court should negotia- 
tions break down. If one party wishes 
that negotiations shall be treated as 
being without prejudice, he should mark 
all letters written in the course of 
negotiations with the words ‘‘Without 
Prejudice” at the top. Once a letter has 
been written with this title, the reply 
to it also acquires the privilege of non- 
disclosure in Court. 

PREROGATIVE OF THE CROWN. 
—The Royal Prerogative is the special 
privilege or pre-eminence the King 
enjoys over and above all other persons 
by virtue of the common law, but out of 
its ordinary course. This privilege is 
nowadays chiefly operated by the Min- 
istry, although in theory the King is 
entirely unfettered in the exercise of his 
prerogative powers in all cases when 
they have not actually been cut down by 
Statute. (See CROWN; KING; PARLIAMENT.) 

PREROGATIVE WRITS.—A prero- 
gative writ is a writ to the issue of which 
a subject has no absolute right, but 
which is issued only on the order of the 
King acting through his Judges. Its 
purpose is to provide a remedy where 
process by the ordinary course of law 
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would be inadequate, and the use of the 
prerogative writ is therefore relatively 
uncommon. The prerogative writs were: 
Habeas, Mandamus, Certiorari, Pro- 
hibition. Orders of Mandamus, Certiorari 
and Prohibition are now substituted for 
these prerogative writs; but the change 
is merely one of practice. The old writ 
of Quo Warranto is now obsolete 
(for the purpose and effect peculiar to 
each of these writs, see separate titles). 
None of these writs or orders can be 
issued except by a Judge of the High 
Court; in no case will a Judge issue the 
writ on mere demand, but will require 
that probable cause be shewn why it 
should be issued; in some cases, even 
when cause has been shewn, the issue 
is still in the discretion of the Judge, 
but in other cases (e.g. habeas corpus) 
the Judge is bound to grant the appli- 
cation. 

PRESCRIPTION.—This is the legal 
name for certain rules of law which 
provide for the creation of rights by 
mere lapse of time. Prescription has a 
very limited scope, as it affects only the 
acquisition of easements (q.v.) and 
profits a prendre (q.v.). It is quite 
distinct from the Statutes of Limitation. 
Under prescription lapse of time creates 
a new right; under the Statutes of 
Limitation it merely extinguishes and 
destroys an already existing right. The 
doctrine of prescription is based partly 
on the assumption that every act which 
is not challenged within a reasonable 
time must be presumed to be lawful, and 
partly on the theory that it is the function 
of law to help those who assert their 
rights in the proper way, and not to 
encourage people to wait a long time 
before raising a complaint. If, therefore, 
one finds that a man and his predecessors 
in title have enjoyed and exercised an 
easement or profit for a great many 
years without any protest or objection 
being made, one is entitled to assume 
that he has a right to that easement or 
profit, and that at some time in the past 
it was formally conferred upon him or 
his predecessors. The result of the use 
coupled with the lapse of years is to 
create in law the right which has in 
actual fact been exercised, even though 
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there can be found no other proof that 
such a right ever was created. 

It has already been pointed out that 
prescription applies only to the acquisi- 
tion of easements and profits a 
prendre (and in certain cases to customary 
rights). An easement is a right enjoyed 
by one owner of land over the property 
of an adjoining owner, such as a right 
of way or light (see ANCIENT LIGHTS; 
EASEMENT); a profit a prendre is a right 
in one owner of land to take something, 
such as gravel, grass, turf or wood 
from adjoining land. (See PrRoFITs A 
PRENDRE.) : 

User as of right.—Since prescription 
rests on unchallenged use of the right 
in question, it is, of course, necessary, in 
order that the right may be shewn to 
have been acquired by prescription, that 
it should have been exercised regularly 
for some time in the past. It is also 
necessary to shew that it was exercised 
“as of right;” that is, in such a way as 
to leave no doubt that the person who 
exercised it believed himself entitled to 
do so, and was prepared to assert his 
claim. If the right has only been exer- 
cised furtively after dark, or when it was 
known that those who were likely to 
object were safely out of the way, then 
the user is not ‘‘as of right’? and the 
presumption of lawful origin is rebutted. 
Similarly, if the user was by permission 
of the owner of the property affected 
and a payment of money or some other 
consideration was made in return for 
it, there can be no prescription. Even 


although there has been long use in the © 


past which was genuinely believed by 
the person claiming to prescribe the 
tight to be lawful, it will not nevertheless 
be “user as of right” if. protests or 
attempts were made by the occupiers of 
the property over which it was exercised. 

Length of User.—The period of time 
during which user of the right must be 
shewn to have existed, in order that the 
right may be prescribed for, varies 
according to the kind of prescription 
which is relied upon and the nature of 
the right to be prescribed. 

There are three kinds of prescription; 
common law prescription, prescription 
under the doctrine of the lost modern 
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grant and prescription under the 
Prescription Act of 1832. 

Common law prescription is the most 
unusual, for in order to succeed under 
it the person who claims to prescribe 
for a right must shew that he and his 
predecessors have used and enjoyed that 
right from before 1189, i.e. from ‘“‘time 
immemorial” (q.v.). In practice it is 
almost always sufficient to produce 
proof of user during the last fifty to 
seventy years, for the Court will infer 
from that, if no evidence to the contrary 
is produced, that there has been con- 
tinuous user since 1189. But it is open 
to an opponent to prove that, in fact, 
the user of the right did not commence 
until after 1189. This would be fatal. 

*‘Lost Grant.’’—It will readily be 
appreciated that this kind of prescription 
cannot often be reiied upon with success, 
and it was because of this fact that the 
doctrine of the lost modern grant was 
developed. Under this kind of prescrip- 
tion it is sufficient to shew that the right 
has been exercised for some time in the 
past—fifty years is about the normal 
period. From this user the Court will 
infer that at some fairly recent date a 
grant of the right was made under seal, 
and that this grant has been lost. Hence 
the name of the _ prescription—‘“‘the 
doctrine of the lost modern grant.” 

Prescription Act.—The Prescription 
Act provides a third method of prescrip- 
tion whilst at the same time leaving the 
two older methods unaffected. It enact 
that if uninterrupted user as of right 
for twenty years can be proved, the 
right shall be deemed to be established. 
But it is necessary, in order to comply 
with the provisions of the Act, to shew 
that the twenty years’ user extends right 
down to the date on which the action 
concerning the right. was started. It is 
not enough to prove twenty years’ user 
at some date in the past. 

Similarly, the user must have been 
continuous throughout the twenty years; 
it must not have been interrupted by any 
objector. Nothing, however, is deemed 
to be an objection unless it is persisted 
in for at least a year. It follows from this 
that if nineteen years and six months’ 
user can be proved followed by six 
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months’ objections immediately before 
action was brought, a claim to prescribe 
will succeed. 

The Prescription Act goes on to pro- 
vide that if only twenty years’ user is 
proved, then proof of verbal consent to 
the exercise of the right shall be sufficient 
to prevent prescription, but if forty 
years’ user is proved, then mere verbal 
consent will not suffice, and a written or 
sealed consent must be produced if 
prescription is to be prevented. 

These periods apply to easements; for 
profits the periods are thirty and sixty 
years respectively. Special rules apply to 
the easement of light. (See ANCIENT 
LIGHTS; PROFITS A PRENDRE.) 

PRESCRIPTION (SCOTS LAW).— 
Prescription means the effect of lapse of 
time on a person’s rights and in Scots 
Law there are three different kinds of 
prescription according as the effect is to 
confer a right, to extinguish a right or 
to restrict the method of proving it. 

Positive Prescription.—This is the 
kind of prescription by which rights are 
acquired. The principal case is the 
twenty years’ positive prescription: under 
this, if there has been continuous unin- 
terrupted possession of land for twenty 
years on a title deed which on the face 
of it is valid (that is, for example, which 
is not a forgery and which is properly 
executed), then the title is made good 
in spite of any defects it may have in 
fact possessed, such as, for example, 
the fact that the person who granted 
the deed had himself no right to it. 
‘The twenty years’ possession need not 
be by the one person; possession by suc- 
cessive owners for that period is enough. 

There is also a forty years’ positive 
prescription under which rights if in 
fact exercised and submitted to for 
forty years become valid in law, what- 
ever their original legal justification may 
have been. It is on this ground that 
forty years’ use by the public creates 
a right of way. 

Negative Prescription.—Under nega- 
tive prescription certain rights which 
are not exercised at all for a certain 
period of years are thereby extinguished 
and cannot be exercised at all. The 
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case of the extinguishing of servitudes 
(see SERVITUDES), public rights of way 
and other public rights, but only twenty 
years in all other cases. The period must 
be continuous and uninterrupted; any 
act acknowledging the other party’s 
right, such as the act of paying interest 
on a debt which is in course of being 
prescribed, interrupts the running of the 
period, which therefore must start to 
run again as from the time of such act. 
Negative prescription does not apply to 
tights of property, so that once a person 
has a good title to property, whether 
land or anything else, he does not forfeit 
his ownership merely by not using the 
property. The kind of rights which are 
affected are rather rights of action, such 
as the right to recover debts or damages. 
There is also a shorter negative prescrip- 
tion, called the septennial prescription, 
under which a person who becomes 
guarantor for another’s debts is ab- 
solutely relieved of his guarantee after 
seven years (though he remains liable 
under any diligence done by the creditor 
during the seven years). This prescription 
applies only where the guarantor and the 
debtor both become bound by the same 
deed. 

Prescription as affecting Proof of 
Rights.—After the lapse of the prescript- 
ive periods undernoted the particular 
debt continues in existence, but the 
creditor is not allowed to prove it 
except by the writ or oath of the debtor. 
This means that the creditor must either 
produce some memorandum or other 
writing of the debtor acknowledging the 
debt, or else obtain an admission from 
the debtor under oath in the witness box 
that the debt is still owing. The different 
prescriptive periods are as follows: 

(1) Triennial Prescription. This is the 
most important case. It affects ordinary 
tradesmen’s and shopkeepers’ debts, fees 
of professional men, salaries and wages 
of employees and the rent of a house, 
provided that in each case the debt or 
obligation arises out of a verbal and not 
a written agreement. For a period of 
three years after the debt has become 
due it can be sued for and proved by all 
competent evidence in the ordinary way, 
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restricted in his proof to the writ or oath 
of the debtor. 

(2) Quinquennial Prescription. This 
chiefly affects bargains (such as sale, 
hire, loan and pledge) made otherwise 
than in writing concerning moveables, 
and rent for five years after the tenant 
has left. After five years proof is re- 
stricted to writ or oath. 

(3) Sexennial Prescription. This affects 
debts represented by Bills of Exchange. 
Ordinarily a Bill proves itself, that is it is 
evidence of the debt and can be sued on. 
Under the sexennial prescription, how- 
ever, after six years the bill itself cannot 
be founded on and the creditor must 
prove his debt without it, though he is 
then restricted to writ or oath. 

(4) Vicennial Prescription. This affects 
entries in account books without wit- 
nesses, obligations. undertaken by holo- 
graph (q.v.) document and in general all 
obligations contained in documents 
without witnesses. After twenty years 
these are provable only. by writ or oath. 

PRESENT.—See Girt; UNDUE 
INFLUENCE. 

PRESUMPTION OF DEATH.— 
If a person has not been heard of for 
more than seven years by those who in 
all the circumstances would expect to 
hear of him, there is a presumption that 
he is dead. This is a very general rule, 
and will not be acted upon if there is 
any reason other than his death to 
account for his not having been heard 
of. On the other hand, if the circum- 
stances of the disappearance justify it, 
an erder to presume death can be made 
before the expiration of seven years. 
Orders of this kind are made on applica- 
tion to the High Court of Justice. 

Questions Of great difficulty sometimes 
arise where it is important, for purposes 
affecting the inheritance of property, to 
decide which of two persons killed in the 
same disaster died first. If two such 
persons have left wills leaving property 
to each other, the exact moment of death 
will obviously affect the ultimate disposal 
of such property. If there is no evidence 
either way on the point it will be pre- 
sumed that the deaths took place in 
order of seniority, i.e. that the elder 
died first. Where since 1 January, 1926, 
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two or more persons have died in 
circumstances rendering it uncertain 
which of them survived the other or 
others, such deaths shall (subject to any 
order of the Court) for purposes affecting 
the title to property be presumed to 
have occurred in order of seniority, and 
accordingly the younger shall be pre- 
sumed to have survived the elder. 
PRESUMPTION OF DEATH 
(SCOTS LAW).—Where a person has 
disappeared and has not been heard of 
for seven years or more, the Court may 
hold that he died at some specified date, 
or, where there is not sufficient evidence 
that he died at any definite date, may 
declare that he is to be presumed to 
have died seven years after the date on 
which he was last known to be alive. 
These provisions apply only where 
one person is entitled to property on 
the death of another, and that other 
has disappeared and cannot be found. 
If the person who has been presumed 
to be dead returns, he may recover the 
property (or its price if it has been sold) 
at any time within thirteen years from 
the date at which the title to the property, 
if it is capable of being registered in a 
public register, was so registered, and 
in other cases from the date on which 
possession of the estate was in fact 
taken. After the end of the thirteen 
years the right to recover the estate is lost. 
A different procedure is required 
where it is desired to have a marriage 
dissolved on the ground that one of 
the spouses may be presumed dead. (See 
Divorce [Scots Law}.) 
PREVENTIVE DETENTION.— 
Where a person not less than thirty 
years of age is convicted of an offence 
punishable by two or more years’ im- 
prisonment, and has been convicted at 
least three times previously of offences 
so punishable, and on at least two such 
occasions has been sentenced to Borstal 
training, imprisonment or corrective 
training, the Court may pass, in lieu 
of any other sentence, a sentence of 
preventive detention for not less than 
five nor more than fourteen years. 
PREVIOUS CONVICTIONS.—In 
general, the previous convictions of a 
prisoner cannot be made known in Court 
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until after he has either pleaded guilty to 
all the charges against him, or been 
found guilty after a trial. It is customary 
then for the Court to be informed of the 
criminal record, if any, of the prisoner 
with a view to ascertaining what is the 
proper sentence that should be inflicted. 
There are, however, certain cases in 
which previous convictions may be re- 
ferred to during the course of the trial. 
Where, for instance, a person is charged 
with receiving stolen property, the 
prosecutor may, providing he has 
given proper notice, bring evidence of 
previous convictions of the prisoner 
during the preceding five years. Also, 
where a prisoner goes into the witness 
box and attempts to set up his own good 
character, or attacks the character of 
witnesses for the prosecution or other 
persons charged at the same time, he 
may be cross-examined as to his previous 
convictions, and if he denies them 
witnesses may be called to prove them. 
(See CRIMINAL EVIDENCE ACT.) 
PRIEST.—No person may be ordained 
a priest of the Church of England until he 
has attained twenty-four years of age, 
end until he has been ordained at least 
a year as deacon. On ordination, he 
becomes entitled to administer the 
sacrament and to preach the Word of 
God. No person may, under pain of a 
| fine of £100 for each offence, administer 
_ the sacrament or take any benefice or 
| preferment without having been ordained 
a priest. (See DEACON.) 
PRIMA FACIE.—This is an expres- 
_ sion in constant legal use, and is applied 
| to evidence which, if there is no evidence 
| to contradict it given by the other side, 
| would entitle the side which puts it 
| forward to win the case. 
| PRINCIPAL AND AGENT.—There 
| are many acts which a man may appoint 
| another to do on his behalf so that the 
|act, when done, has the same effect as 
if it had been done by the man personally. 
The person appointed to act is known as 
| the agent, and the person appointing him 
jis known as the principal. Where, how- 
jever, the act to be done is one of some 
{public character, it is very rarely possible 
ito do it through an agent. 
Again, when a man has been entrusted 
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with certain powers and duties, he will 
not be able to appoint an agent to do 
them for him in cases where he has 
himself been appointed on account of 
his personal qualifications. 

How Agents are Appointed.—There 
is no special form required for the 
appointment of an agent, and the 
authority may be given either by words 
or in writing. If, however, the agent 
will be required to enter into some 
contract under seal—i.e. a deed—on 
behalf of his principal, then his appoint- 
ment also must be under seal, and will 
be known as a Power of Attorney. The 
relationship of principal and agent will 
be implied in certain cases even though 
there is no express arrangement creating 
it, e.g. where a husband and wife are 
living together and where, as is usual, 
the wife orders on behalf of the house- 
hold such things as are necessary. 

Thus, if a wife has been in the habit of 
dealing with a particular tradesman, and 
if the husband has paid the bills to that 
particular tradesman, he cannot at a 
later time refuse to pay a bill on the 
ground that he has withdrawn his wife’s 
authority to buy goods on his credit, 
unless he has informed the tradesman 
of his withdrawal of authority. 

Ratification.—Even though an agent 
has no authority to contract on behalf 
of the principal at the time when he 
does so, the principal may later adopt 
the act, and this adoption is known as 
ratification. When this takes place, the 
principal is as fully liable on the contract 
as if the agent had been authorized at 
the time when he entered into it. 

Duties of Principal.—It is the duty of 
the principal to pay to the agent the 
remuneration agreed upon. The re- 
muneration is frequently expressed as a 
commission at a certain rate on the 
price of the goods or other articles sold. 
What the agent has to do in order to 
earn this commission will depend upon 
the exact terms of his contract. Norm- 
ally, where he is to) be paid a 
commission when a sale is effected, he 
will be entitled to his commission if he 
introduces someone to his principal who 
is ready, willing and able to buy the 
property, even though no sale takes place 
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owing to some act of the principal 
himself. Where an agent selling goods 
on commission acts for several principals, 
he will not usually be entitled to com- 
plain although no goods are sent to him 
for sale, but where he is acting for one 
principal only, in fact, as a servant, he 
will be entitled to notice of the termina- 
tion of his employment, and to damages 
if he is not given reasonable facilities 
by his employer to enable him to earn 
his commission. In some _ agencies 
commission may be payable, not only 
on orders obtained by an agent, but also 
on repeat orders at a later time, and 
payable on orders received after the 
death of the agent. Agencies of this 
kind are not frequently found, and in 
most cases an agency may be brought 
to an end by reasonable notice or the 
expiry of a fixed period if the contract 
has been originally for a fixed period. 

A principal is also bound to indemnify 
the agent against all sums of money 
properly expended on the principal’s 
behalf. Thus, a partner who has incurred 
liabilities, or spent money in looking 
after the firm’s interests, is entitled to 
be indemnified by the other partners. 

Duties of Agent.—An agent must use 
proper skill and care in carrying out his 
duties and must at all times be prepared 
to render an account to his principal 
of the transactions he has entered into 
and the amounts due. An agent is not 
entitled to accept any profit out of the 
transaction other than that which is 
being paid to him by his principal. 
Thus, it is improper for an agent who is 
employed to buy property to accept a 
sum of money from a supplier who 
promises it to him if he places the order. 
Secret profits of this kind are very 
frequent, but are illegal, and render both 
the agent and the person paying the 
profit guilty of a criminal offence. In 
addition, the principal is entitled to 
claim from the agent the amount of the 
profit, and may dismiss the agent without 
notice and refuse to pay him his com- 
mission on the transaction. 

Third Parties.—An agent in contract- 
ing may do so in any one of the following 
three ways. 

1. He may contract expressly as agent 
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for a named principal, in which case the 
agent can never be liable on the contract, 
unless the principal does not exist, or 
unless there is a special custom of the 
trade making the agent liable. 

2. Where the agent states that he acts 
for a principal, but does not say who 
that principal is. Here also the agent 
will not be liable in the contract, and 
the principal will be the only person 
entitled to sue or liable to be sued, 

3. Where neither the existence of the 
principal or his name is disclosed, e.g. 
where A enters into a contract with X 
in his own name, but is in fact acting 
for B, although X is not aware of this. 
Here there is nothing to prevent B 
suing on the contract that has been 
made, but A is also entitled to sue. 
When X discovers that A was not the 
pringipal but was acting on behalf of B, 
he may equally sue B. 

Del Credere Agent.—A del credere 
agent is one who, in addition to obtaining 
orders for his principal’s goods, guaran- 
tees the solvency of the customers from 
whom he accepts orders, to the extent 
that if the purchaser does not pay for 
the goods the del credere agent will do so. 

Liability for Wrongs.—A principal 
may be liable for the acts of his agent 
even though he has not authorized them 
but has in fact forbidden the agent to 
do the acts complained of. Thus, if an 
agent is employed to sell goods for a 
principal, and in doing so makes untrue 
statements about the goods so that an 
action for fraud will lie against him, the 
principal may also be sued for the 
fraud. The test is whether or not the 
principal authorized the agent to do ina 
proper way the thing which he has done 
in an improper way. 

How Agency is Ended.—Just as the 
parties may make a contract commencing 
the agency so they may, by their agree- 
ment, put an end to it. Even apart from 
this, however, a principal is entitled to 
put an end to the agent’s authority at 
any time. This may be a breach of 
contract so far as the agent is concerned, 
and he may, therefore, be entitled to 
claim damages from the principal, but 
it will nevertheless put an end to his 
authority and prevent him from binding 
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his principal by transactions he may 

enter into with third parties. 

Agency will also come to an end apart 
from the acts of the parties by what is 
called the operation of law, that is, on the 
happening of certain events. Thus, on the 
death or bankruptcy of either the 
principal or agent the authority auto- 
matically comes to an end, and the same 
result takes place if the principal becomes 
insane or if the country of which the 
agent is a citizen goes to war with the 
country of the principal so that the 
principal becomes an alien enemy. In 
most cases it is of no consequence 
whether the agent knew or did not know 
that his principal was dead or had be- 
come insane; he will be liable to an action 
for damages brought by the person with 
whom he has contracted. In the case of 
bankers, however, the banker is con- 
sidered to have authority to pay cheques 
drawn by his customer even after the 
customer’s death until notice of the 
death has actually been given to him. 

Liability of Agent.—Where a person 
enters into a contract as an agent for 

another he is said to “warrant his auther- 
ity’; that is to say, he undertakes that he 
is authorized to enter into the contract in 
question by the principal for whom he 
purports to be acting. 

If, in fact, he has no authority or if be 
has exceeded his authority, the third 
party with whom he has contracted may 
bring an action against him for the 
damages he has suffered in not being able 
to hold the principal liable on the con- 
tract. 

PRISONER.—The term “prisoner” 
covers all persons in custody, whether 
| awaiting trial or undergoing sentence. 
It is a crime to rescue any prisoner or 
| to assist one to escape from custody. 

Anyone who, by any means, sends or 
attempts to send to a prisoner any intoxi- 
cating liquor, tobacco, money, foodstuff, 
papers or other articles, unless author- 
ized by the governor, commits a punish- 
| able offence. If the offender is actually a 
prison officer, he is also liable to dismissal 
| and forfeiture of emoluments due. (See 
IMPRISONMENT.) 

PRIVATE BILL.—When it is desired 
| to obtain the authority of Parliament ina 
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matter affecting some individual or cor- 
poration as distinct from the public, it is 
necessary to promote a private Bill in 
Parliament. When passed, it is an Act. 

PRIVATE DWELLING HOUSE.—A 
covenant in a lease that the premises shall 
be used as a private dwelling house only 
is interpreted strictly, and excludes the 
use of the house for taking in paying 
guests even though the guests be the 
friends of the occupier. Conversion of a 
house into flats also constitutes a breach 
of such a covenant. 

PRIVATE ROAD.—In law, a private 
road means a road upon which the 
public have no right. It is occasionally 
used also to mean a road which is not 
repaired at the public expense. (See 
HIGHWAYs: RIGHT OF WaAy; ‘“‘TRES- 
PASSERS WILL BE PROSECUTED.”’) 

PRIVILEGE. Privilege in Defamation. 
—The most common use of the word 
privilege is to indicate an occasion on 
which a person may make an untrue 
statement defamatory of another, with- 
out being liable to have an action brought 
against him for defamation. The occasion 
is said to be a privileged occasion and the 
statement a privileged statement. 

Absolute Privilege.—Privilege in this 
sense may be either absolute or qualified. 
A statement is absolutely privileged when 
no action can be brought upon it how- 
ever untrue it may be and even though it 
is made spitefully and with intent to 
injure the person to whom it relates. 
Absolute privilege exists only in: 

1. Statements made in judicial pro- 
ceedings by a Judge, juryman, party, 
witness, or advocate, but of course a 
witness knowingly making an untrue 
statement while on oath may expose_ 
himself to a prosecution for perjury. 

2. Statements in Parliament. 

3. Statements made by one officer of 
State to anotber in the course of his 
official duty—e.g. an official communica- 
tion by one minister to another. 

4. Parliamentary papers published by 
the direction of either House or Parlia- 
ment—e.g. a Parliamentary Blue Book. 

Qualified Priviiege—A statement is 
said to possess a qualified privilege when 
it is made on a privileged occasion with- 
out any malice or improper motive, even 
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though it is untrue and defamatory. The 
chief instances of qualified privilege are: 

1. Statements made in pursuance of 
a duty. = 

2. Statements made in protection of 
an interest. 

3. Fair comment on matters of public 
interest. 

4. Reports of Parliamentary and other 
public proceedings, 

Within the first class would fall state- 
ments made by an employer of a servant 
as to the character of that servant to some 
person who was.contemplating taking 
him into his employment. The employer 
giving the character will not be liable, 
even though he says what is untrue, so 
long as he, in fact, believes that it is true 
and so long as he is not acting with the 
intention of injuring the servant. 

Fair Comment.—A statement is said to 
be fair comment when it relates to some 
matter of public interest and expresses an 
opinion which, whether it be right or 
wrong, is one that is honestly held. Thus, 
a person who publishes a book must 
submit to reviews of it even though they 
are adverse. 

Privileged Report.—Fair and accurate 
reports of public proceedings, whether 
they are judicial proceedings or Parlia- 
mentary proceedings or public meetings, 
are entitled to qualified privilege. (See 
DEFAMATION.) 

Privilege in Litigation—In certain 
cases, persons are entitled to refuse to 
disclose to the Court statements made to 
‘them or documents brought into exist- 
ence under privilege. The best known of 
these privileges is that which protects 
professional confidence. No legal adviser, 
whether he is a barrister, or solicitor or 
clerk, can be compelled, without the 
express consent of his client, to disclose 
statements made to him by his client in 
professional confidence or to produce 
documents made in the same circum- 
stances. It should be noticed that this 
does not extend to confidential com- 
munications made to priests or ministers 
of religion, doctors, or probation officers. 

Matrimonial Communications.—It is an 
elementary rule of English law, to which 
great importance is attached, that at no 
time should either husband or wife be 
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required to make public statements made 
by the one to the other during the 
marriage. (See DEFAMATION.) 

PRIVY.—As distinguished from a 
party to any transaction, the word privy 
indicates a person who, without being a 
party to a transaction, is bound by it. 
Privies may be either in estate or in 
blood. Privity in estate exists where two 
or more persons are legally bound to- 
gether by the same estate in lands—for 
example, lessor and lessee. ‘ 

Privity in blood exists between the 
persons who take property either on 
intestacy or under a will. The result of 
this is that a successor to a deceased 
person who takes land has only the same 
title to the property as had the deceased. 

PRIVY COUNCIL.—The Privy 
Council is the nominal executive govern- 
ing body of the United Kingdom. It 
exercises a great variety of functions, 
most of which have been entrusted to it 
by Acts of Parliament. Its orders are set 
out usually in Orders in Council or 
Proclamations. The members of the 
Council are appointed by the Crown 
from among persons distinguished -in 
various walks of public life. Members 
receive the title of Privy Councillor, with 
the prefix “Right Honourable” before 
their names, and are, ex officio, Justices 
of the Peace for every county in England. 
(See JupIciAL Committee.) 

PRIZE FIGHT.—Prize fighting is un- 
lawful in England. It must not, however, 
be confused with a boxing-match. The 
distinction between the two is whether 
victory is gained by means of skill rather 
than through the causing of injuries or 
exhaustion. One indication on this point 
is whether or not boxing gloves are used. 
Persons who attend as spectators at a 
prize fight may be convicted as well as 
the principals, if aiding and abetting. 

PROBATE, DIVORCE AND 
ADMIRALTY DIVISION.—To | this 
Division are assigned all actions arising 
out of applications for probate and ad- 
ministration (but not actual administra- 
tion by the Court); all petitions for 
divorce, nullity of marriage, restitution 
of conjugal rights, judicial separation, 
legitimacy declarations, suits for jactita- 
tion of marriage, etc.; actions for salvage 





522 


PROBATE OF WILLS 


and/or possession of ships; actions 
arising out of collisions at sea; and in 
general all matters that arise in connec- 
tion with shipping or prize. (See Courts; 
Hi1GH Court OF JUSTICE; SUPREME COURT 
OF JUDICATURE.) 

PROBATE OF WILLS.—After the 
death of a testator his will does not take 
effect immediately, but must first be 
“proved,” i.e. the law must be satisfied 
that the will has been properly made and 
that the executors have been properly 
appointed and that death duties have 
been paid. This is done by the executors 
obtaining a grant of probate. 

Probate cannot be obtained until at 
least seven days after the death of the 
testator. It may be obtained at any time 
after that, but if there is a delay of more 
than‘three years in applying for it, proof 
of some excuse for the delay must be 
- given. The only person who is entitled to 
a grant of probate of a will is an executor, 
if any have been appointed; but anyone 
else who is interested in the will may go 
to the principal probate registry, which is 
at Somerset House, Strand, London, and 
demand a document called a “citation,” 
calling upon the executor to apply for a 
grant of probate, if he delays in doing so. 

Where a will is made with a proper 
attestation clause (q.v.), and where there 
are no difficulties about it, the executor 
may obtain a grant of probate by proving 
the will in common form. 

In. nearly every large town there is 
a District Probate Registry under the 
charge of a District Registrar (for a list 
of these see LETTERS OF ADMINISTRATION). 
These officers, as well as the Registrar of 
the principal probate registry at Somerset 
House, are entitled to give grants of 
probate where a will is proved in com- 
mon form. In addition to this, if the 
estate of the deceased does not exceed 
£500, a grant of probate may be obtained 
from the Inland Revenue Officer, one of 
whom exists in practically every town. 

If a testator dies domiciled in Scotland 


or Northern Ireland, the will should first , 


be proved in the Scots or Northern Irish 
Court and may then be produced to the 
Registrar at Somerset House for an 
English grant of probate. 

An executor may apply for probate of 
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a will either personally or through a 
solicitor. He must swear an affidavit 
called the ‘‘oath”’ in which he swears to 
the date of the testator’s death, the truth 
of the will, ic. that it was properly 
executed and that he will perform the 
duties of executor. This document must 
contain a sufficient description of the 
testator, the number of codicils, and the 
gross amount of the estate left by the 
testator. He must also swear another 
affidavit for the Inland Revenue Author- 
ities in which he must set out to the best 
of his knowledge, together with the 
proper accounts, the amount of the estate 
for the purpose of death duties. 

These documents, together with the 
actual will, must be taken to the District 
or Principal Registry. The original of the 
will is filed at Somerset House and 
another copy of it may be inspected there 
by anyone demanding to see it upon 
payment of a small fee, generally 1/-. 
This process is known as proving a will 
in Common Form. 

Proof in Solemn Form.—When there is 
any doubt as to the validity of the will, or 
when the executor thinks that there is a 
likelihood of some person opposing the 
grant of probate on one of the grounds 
referred to in the succeeding sub-section, 
probate should be obtained not in Com- 
mon, but in Solemn Form. 

Proof in solemn form is of the nature 
of an action at law. If the executor is 
applying for it, he must go to the Prin- 
cipal Probate Registry and make an 
affidavit confirming that he is executor, 
stating the name and residence of the 
testator and the fact that he requires the 
will to be proved in solemn form. 

The Registrar will then issue a certifi- 
cate permitting the executor to issue a 
writ in the High Court, or, if it is a small 
esiate, to issue a plaint in the County 
Court of the deceased’s area. 

In the normal way, if an executor 
successfully proves the will in solemn 
form, the costs of so proving it will come 
out of the estate, and as a general rule the 
costs of all persons concerned in the 
action will come out of the estate, if 
either the necessity for proving the will in 
solemn form was due to the fault of the 
testator, e.g. in making a careless will, or 
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if the unsuccessful litigant or intervener 
had a good and sufficient reason for 
bringing or defending the action. 

The advantage of proof in solemn form 
over proof in common form is that after 
proof in solemn form, no person who has 
been a party to, or has been present at, 
the proceedings can afterwards attempt 
to upset the will, whereas if the will is 
proved only in common form, any person 
can afterwards start proceedings to 
revoke a grant of probate (see below). 

Opposition to a Grant of Probate.— 
Any person may object to probate of a 
will being granted to the executors. In 
order to do so, he must go either himself 
or by his solicitor to the principal registry 
or any district registry and enter a caveat 
in the book kept for that purpose. This 
will prevent the grant being given until 
he has had a chance to oppose it, and 
remains in force for six months, after 
which it can be renewed from time to 
time for another six months. The executor 
applying for probate after a caveat has 
been issued must in turn issue a “‘warn- 
ing,” which he can obtain only from the 
Principal Registry at Somerset House. 
The warning must be signed by the 
Registrar and must state the name and 
interest of the person making the applica- 
tion for a grant of probate, the date of 
the will and codicils, and must give an 
address, usually the address of the execu- 
tors’ solicitors, within three miles of the 
G.P.O. at London, where notices may be 
received. A copy of the warning must be 
left at the address of the person who 
entered the caveat, who must, within 10 
days of receiving the warning, enter an 
appearance at the principal registry and 
set out his reasons for objecting to the 
will. If he does not do so, the application 
will be granted after the executor has 
proved that the warning was served. 

The caveator can withdraw his caveat 
at any time before he receives the warn- 
ing or within 10 days after that, but he 
cannot afterwards withdraw it without 
leave of the Court, which will probably 
insist upon his paying costs as a term of 
the withdrawal. It must be withdrawn at 
the same registry as that at which it was 
entered. 

A grant of probate may be opposed 
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upon a number of grounds, but a person 
who opposes grant of probate should be 
in a position to shew (a) that he or she 
will be in a better position by opposing 
the grant of probate; and (b) that he or 
she has a good and sufficient reason for 
so doing; otherwise costs may be awarded 
against the caveator instead of coming 
out of the estate. (See ADMINISTRATION 
ACTION; ADMINISTRATION, LETTERS OF; 
ADMINISTRATOR; CAVEAT; EXECUTORS 
AND ADMINISTRATORS; WILLS.) 
PROBATION.—When a Court con- 
victs anybody, but is of opinion that 
having regard to the character, age, 
health or mental condition of the 
accused, or the trivial nature of the 
offence, or the circumstances in which it 
was committed, it is desirable not to 
punish the offender but to place him on 
probation, the Court may make an 
order accordingly. In such circumstances, 
the offender may be placed upon pro- 
bation for a period not less than one 
nor more than three years. The effect of 
such an order is that if the offender 
remains of good behaviour and complies 
with the conditions of the order, he is not 
punished for the offence for which he has 
been convicted. If, however, he commits 
another offence or breaks the conditions 
of the probation order, he may be 
brought up and punished for the original 
offence. (See CONDITIONAL DISCHARGE.) 
PROCEDENDO.—tThe writ of pro- 
cedendo is an order directed by the High 
Court to an inferior Court or other body 
or person exercising judicial functions 
ordering them to continue proceedings 
which have been stopped by a writ of 
certiorart (see CERTIORARI). Procedendo 
is not now issued; the Court makes neces- 
sary orders. (See PREROGATIVE WRITS.) 
PROCESS.—This is the name applied 
to any writs or orders issued in legal 
proceedings as distinct from proceedings 
taking place outside the Court. The 
person authorized to serve any of these 
documents is known as a process server. 
PROCURATION.—This is popularly 
described as the White Slave Traffic. 
Anyone who procures or attempts to pro- 
cure any girl under twenty-one years of 
age who is not of known immoral 
character for an immoral purpose with 
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some other person, commits an offence 
under the Criminal Law Amendment Act, 
1885. A similar offence is committed in 
attempting to procure any woman or girl 
to leave the United Kingdom for any 
purpose of the white slave traffic. 

PROCURATOR FISCAL (SCOTS 
LAW).—The Procurator Fiscal is an 
official appointed in each county in 
Scotland to act as a public prosecutor 
in criminal cases in the Sheriff Court. 
He also fulfils some of the duties carried 
out in England by a coroner. Coroners’ 
inquests are unknown in Scotland and 
when a sudden or suspicious death 
occurs it is the duty of the Procurator 
Fiscal to make private enquiries through 
the police and report to the Lord 
Advocate’s office in Edinburgh. When 
a serious crime has been committed, 
too, it is his duty to make all preliminary 
investigations (again with the aid of the 
police) and to report to the Lord 
Advocate’s Office, which then decides 
whether a prosecution is to be under- 
taken. There are separate official prosecu- 
tors, known as Burgh Prosecutors, for 
the Burgh Police Courts. 

PROFANE LANGUAGE.—The use 
of profane language in any street or 
public place, or in any town, to the 
annoyance of residents or passers-by is 
punishable on summary conviction by a 
fine of forty shillings or fourteen days’ 
imprisonment. A police constable may 
arrest an offender on such a charge with- 
out a warrant. Profane language includes 
songs or ballads of a blasphemous or 
unpleasant type. 

PROFITS A PRENDRE.—A profit is 
a right, conferred upon the owner for the 
time being of one particular plot of land, 
to take away, for the benefit and use of 
that particular plot, something which is 
part of or grows upon another plot of 
land. Examples of profits are the right to 
cut turf, to cut timber and the right to 
graze and pasture cattle, pigs, etc. A 
profit attaches not to a particular man 
but to a particular plot of land and can 
be exercised only by the owner or 
occupier for the time being. 

Profits may be acquired by an express 
grant under seal, or by prescription, that 
is, undisturbed user and enjoyment over 
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a long period (usually forty years for 
profits). (See EASEMENT; PRESCRIPTION.) 

PROHIBITION, WRIT OF.—The 
writ of prohibition was a writ directed 
by the High Court to an inferior Court 
(including an Ecclesiastical Court), order- 
ing such inferior Court to discontinue 
the proceedings mentioned in the writ by 
reason of their illegality. The writ is no 
longer issued. Instead, the High Court is 
empowered to make an order prohibiting 
in an inferior Court any proceedings that 
are outside its jurisdiction. (See PRE- 
ROGATIVE WRITS.) 

PROMISSORY NOTE.—A promis- 
sory note is defined as “‘an unconditionai 
promise in writing made by one person to 
another signed by the maker, engaging to 
pay, on demand or at a fixed or determin- 
able future time, a certain sum in money, 
to, or to the order of, a specified person 
or to bearer.”” A bank note is a form of 
promissory note. No precise words are 
necessary, but there must be a promise. 
(See BiLL oF EXCHANGE; HOLDER 
FOR VALUE; HOLDER IN DUE COURSE; 
INDORSEMENT.) 

PROMOTER.—A person who is en- 
gaged in the formation of a limited com- 
pany is known as a promoter. Promoters 
are not prevented from selling their own 
property to the company when it does 
come into existence or from making any 
profit they please out of their trans- 
actions with the company, but they must 
disclose this profit to the shareholders or 
directors. Every prospectus must also 
contain details in respect of any property 
acquired or to be acquired by the com- 
pany, of any dealings with that property 
during the preceding two years in which 
the promoters had any interest, direct or 
indirect, and details of any remuneration 
or benefits received by the promoters 
during the preceding two years. 

Promoters who induce any persons to 
subscribe for shares in a company by 
fraudulent statements are liable to 
damages at the action of the persons 
defrauded. (See COMPANIES.) 

Common Informers.—The term pro- 
moter is also used to indicate persons 
who prosecute as common informers. 

PROPERTY.—The word property is 
used in several senses in law. First, it is 
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used to indicate the right of ownership 
of goods or land or anything else which is 
capable of ownership. Thus it might be 
said of a particular piece of land that the 
property in it belonged to X, meaning 
that he was the owner. Sometimes the 
word property is used to mean not the 
full ownership but some lesser right in 
the goods or land. In such a case the 
person enjoying the right over the goods, 
etc., is said to have a special property in 
them,.e.g. a pawnbroker with whom 
goods have been pawned has a special 
property in them. 

Another use of the word property 
arises when it is applied not to the rights 
which may exist, but to the things over 
which the rights may be exercised, i.e., 
the actual land, houses or goods which 
a person owns. 

Ownership.—A person who has the 
property in anything, i.e. owns it, is not 
entitled to use it absolutely as he wishes. 
He must not, for example, use it in any 
way that may injure another, e.g. by 
interfering with a neighbour’s ‘“‘ancient 
lights’”’ or causing actual damage to a 
neighbour’s property. Building and town 
and country planning schemes have con- 
siderably limited the right of property in 
land; and, in addition, the land may be 
subject to what are cailed restrictive cov- 
enants, i.e. agreements preventing the 
owner from using the land for certain 
purposes. This may make it illegal for 
him to build houses other than of a cer- 
tain character or to carry on certain 
trades. (See PERSONAL PROPERTY; REAL 
PROPERTY.) 

PROPERTY TAX.—This is the name 
applied to the tax payable under Schedule 
A on income derived from ownership of 
land. (See INCOME TAx.) 

PROSECUTION.—Prosecution is a 
process by which criminal proceedings 
are carried on against persons charged 
with offences. Prosecutions are usually 
carried on with the King as the nominal 
prosecutor. They are, therefore, de- 
scribed under the title of Rex versus the 
name of the person charged. Actually a 
prosecution may be carried on by any- 
body. If a private person prosecutes 
the prosecution is called a private one. 

The costs of a prosecution are normally 
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borne by local funds, and this is so in the 
case of private prosecutions, provided 
the costs are not disallowed by the Judge 
who tries the case. In all cases of indict- 
able offences, however, the Court has 
power to order a prisoner who has been 
convicted to pay the costs of the prosecu- 
tion, and in certain cases a person who 
has been acquitted can obtain an order 
that the prosecutor shall pay the costs of 
the defence. (See DirECTOR OF PUBLIC 
PROSECUTIONS.) : 
PROSPECTUS.—When a Company 
is being formed and it is intended that 
members of the public should be asked to 
invest their money in it by subscribing for 
shares, those responsible for promoting 
the Company prepare a document known 
as the prospectus, which is sent round to 
persons likely to subscribe, and which 
gives them such information about the 
Company as will be likely to induce them 
to take up shares. The Companies Act 
of 1948 protects intending shareholders 
as far as possible against the effects of 
untrue statements in prospectuses, by 
requiring that the prospectus gives true 
information about all the important facts 
relating to the Company, and that it 
contains nothing untrue. (See SHARES.) © 
“Issuing Houses.’’—These provisions 
were formerly avoidable by shares being 
issued not to the public, but to what was 
known as an “issuing house,” namely, 
two or three persons or a Company who 
subscribed for the shares and who then 
sold them to the public. As this was not 
an “‘issue to the public,” but a “‘sale,” the 
provisions relating to prospectuses did 
not apply; but it is now provided that 
where shares are issued and then offered 
for sale to the public in this way, a 
prospectus must be prepared and filed if 
the offer for sale to the public is made 
within 6 months of the allotment to the 
issuing house, or if all the money which is 
due from the issuing house in respect of 
the allotment is not paid to the Company 
before the offer for sale is made. These 
provisions were further extended by the 
Prevention of Fraud (Investments) Act, 
1939. ‘ 
When the Prospectus is Untrue,— 
While the law has thus provided that 
certain statemenis should be inserted in a 
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prospectus, it is yet necessary for it to 
make provision for cases where the com- 
plaint is not that anything has been 
omitted from the prospectus which is re- 
quired to be inserted, but that untrue 
statements have been made. In such cases 
the shareholder who has bought his 
shares on the faith of these statements 
will have remedies against both the Com- 
pany and the directors who sign the 
prospectus. As against the Company he 
may first apply for rescission of his con- 
tract to take shares, that is to say, he may 
call on the Company to take back his 
shares and pay him back the money he 
has paid for them. He must, however, do 
this before any proceedings to wind up 
the Company have been commenced, and 
within a reasonable time of the date when 
the shares were allotted to him. In order 
to succeed here, he will have to prove that 
the statements made were untrue, but he 
need not prove that they were known to 
be untrue by the persons who made them 
on behalf of the Company. In legal 
language, he may succeed if he proves 
“innocent” misrepresentation. In cases 
where he ¢an shew that the statements 
were made “fraudulently,” i.e. were 
known to be untrue, he may sue the Com- 
pany for damages for fraud, but he can- 
not both sue for fraud and retain the 
shares. 

The shareholder has also certain rights 
against the directors who have signed the 
prospectus. (See Directors.) It is very 
important to remember that all these 
rights apply only to cases where the 
shareholder has been induced to sub- 
scribe for shares from the Company or to 
buy them from an issuing house in the 
circumstances set out above. They do not 
apply to cases where the shareholder has 
bought the shares on the market from 
some other holder of them, even if he has 
been induced to buy them by reason of 
the statements which he saw in the pro- 
spectus. (See COMPANIES; PROMOTER.) 

PROTECTION ORDER. — Some- 
times the holder of a Justices’ licence 
wants to get tid of his licence at once and 
does not want to have to wait till next 
transfer sessions to transfer it to the new 
holder. For example, it may be more con- 
venient for a new tenant to come in at 
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once instead of waiting for the next trans- 
fer sessions; or the holder may have for- 
feited his licence and it is desired to put 
in a new man at once so as to save shut- 
ting up the ‘house until a transfer is 
effected and so losing trade. In such cases 
a Protection Order must be applied for. 
This is an order authorizing the proposed 
new holder to carry on the business and 
sell intoxicating liquor until the next 
transfer sessions. 

Such an order should be applied for by 
the prospective new holder, and the 
application will be heard by the ordinary 
Justices at petty sessions. 

PROTEST.—A protest is the method 
of establishing certain facts before a 
Notary Public. The mos% usual instance 
of a protest arises when a Bill of Ex- 
change is dishonoured either by non- 
acceptance or by non-payment. When 
this happens, the holder should take the 
document to a Notary Public to have the 
fact of dishonour recorded. 

A protest must bear either an adhesive 
postage stamp or an impressed stamp. 
(See NoTARY PUBLIC.) 

PROTEST, PAYMENT UNDER.— 
A trader may frequently desire to pay a 
debt, although he contends he does not 
owe it, in cases where the person claiming 
the money has got some hold over the 
trader, e.g. of the railway claiming to 
withhold goods until the carriage due on 
them is paid. Payment in these circum- 
stances does not amount to an admission 
by the trader that the claim by the railway 
officials is a valid one, and he will be 
able to recover it at a later time if he can 
shew that the claim was not in fact valid. 
He should be careful to make quite clear 
the terms on which payment is being 
made. 

PROTEST (SHIPPING).—After 
every voyage the Master of a ship attends 
before a Notary Public and makes a 
protest stating the damage which has 
been sustained during the voyage. If any 
exceptional accident or weather has 
taken place to cause damage, the protest 
may later be of value in determining 
whether the underwriters are responsible 
for damage. (See SHIPPING.) 

PROVIDED SCHOOL.—A school 
provided—i.e. entirely maintained—by 
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the local education authority is known as 
a provided school to distinguish it from a 
school which, although controlled by the 
local education authority, draws its funds 
in whole or in part from some other 
source, such as a bequest of money for 
educational purposes. (See EDUCATION; 
SCHOOL.) 

PROVINCIAL COURT.—There are 
two Provincial Courts in England, the 
Court of Arches (for the province of 
Canterbury), and the Chancery Court of 
York (for the province of York). These 
Courts are the Archbishops’ Courts for 
the trial of ecclesiastical cases. Primarily, 
they are Courts of Appeal from the Con- 
sistory Courts in the province, but they 
also have power to hear cases in the first 
instance if the Bishop makes a request to 
that effect, and then the case is not heard 
by the Consistory Court at all. (See 
CHURCH OF ENGLAND.} 

PROVOCATION.—Provocation is 
chiefly of importance in cases of homicide 
and assault. Words alone do not consti- 
tute provocation. Where, however, grossly 
insulting words or gestures are accom- 
panied by blows, eventhough the blows 
are not very serious, there may be suffi- 
cient provocation to reduce the result of 
a fatal struggle from murder to man- 
slaughter. The question in such cases is 
whether the provocation was sufficiently 
great to deprive a reasonable man of his 
self-control. If it is, a person who kills 
under the effect of it may be convicted of 
manslaughter only. In no case, however, 
can provocation excuse a killing alto- 
gether; the utmost result it can produce 
is a reduction from murder to man- 
slaughter. 

When a man discovers his wife in 
adultery with another, such discovery 
can be regarded as sufficient provocation 
to deprive him of his self-control just as 
other forms of provocation. If it has that 
effect and he kills the adulterer on the 
spot, it is open to the jury to convict of 
manslaughter only. If, however, there is 
any interval during which his anger 
should have cooled, the provocation 
cannot be regarded as sufficient to reduce 
the killing from murder. 

Provocation in Assault.—It is only 
actions that can justify an assault. 
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Insulting words or gestures are not 
sufficient, though of course they may 
have a bearing on the appropriate pun- 
ishment. A blow or even the threat of a 
blow, however, may justify a person 
in striking his assailant in self-defence. 
(See ASSAULT; HomIcIDE.) 

PROXY.—A _ proxy is a_ person 
appointed to vote for another, the most 
common occasions being at company 
meetings and meetings of creditors. The 
document appointing the proxy is itself 
called a proxy or a proxy paper. (See 
BANKRUPTCY; COMPANIES; MEETINGS.) 

PUBLICAN.—A publican is the name 
popularly given to a person who holds a 
licence to sell intoxicating liquor. He is 
also known as a licensee. (For the law 
relating to applications for licences and 
licensing generally, see INTOXICATING 
Liquor.) 

People who are disqualified from 

holding a licence are: 

1. A sheriff or officer executing the 
legal process of any Court of Justice 
in England, while he is such an 
officer. 

2. Any person convicted of felony is 
disqualified for life. 

3. Any person forging or using, know- 
ing it to have been forged, a 
justices’ licence is disqualified for 
life. 

4. Any holder of a justices’ licence 
who has permitted his premises to 
be used as a brothel is disqualified 


for life. d 
5. Any person convicted of selling 
intoxicating liquor without a 


justices’ licence and who has con- 
sequently been ordered to be 
disqualified, the disqualification to 
continue for the time mentioned 
in the order. 

6. Any person who by virtue of any 
other Act is disqualified from 
holding a justices’ licence, for the 
time provided under the Act. 

Sex, infancy, bankruptcy and nation- 
ality do not necessarily disqualify a 
person from holding a licence to sell 
intoxicating liquor. 

PUBLIC ANALYST.—Local Author- 
ities have to administer many of the 
provisions of the law relating to the sale 


PUBLIC ASSISTANCE 


of food and drugs, and to fulfil this 
duty must appoint a suitable person 
as the public analyst for their district. 
Any person who has purchased a drug 
or an article of food may submit it to the 
public analyst for the district in which he 
bought it and request him to analyse it. 
The analyst may charge a fee up to a 
maximum of 10/6, and must give the 
person who submitted the sample a 
certificate stating the results of his 
analysis. (See DruG; Foon; LOCAL 
GOVERNMENT; PUBLIC HEALTH.) 
PUBLIC ASSISTANCE COM- 


_ MITTEE.—The duty of relieving the 


poor has now been transferred from 
local authorities, who carried out this 
duty by means of a Public Assistance 
Committee, to the National Assistance 
Board. (See NATIONAL ASSISTANCE.) 

PUBLIC AUTHORITIES PRO- 
TECTION ACT.—Persons acting on 
behalf of a public authority have certain 
protection against legal proceedings 
instituted against them by persons com- 
plaining of their conduct in their official 
capacity. No action may be commenced 
against anybody for any act done in 
execution of any Act of Parliament or 
any public duty, unless the action is com- 
menced within one year from the date 
on which the cause of action accrued. 
Where the act is a continuing one the 
cause of action is not deemed to have 
accrued until the act has ceased. 

The Public Authorities Protection Act 
does not apply to officers and servants of 
the British Transport Commission or 
Railway Executives, but actions against 
these must commence within three years. 

PUBLIC HEALTH.—The law relating 
to public health is almost exclusively 
contained in a series of Acts of Parlia- 
ment, and orders, regulations and bye- 
laws made under those Acts. Local 
authorities are in the main entrusted with 
the duty of enforcing these provisions, 
and are responsible for the various health 
services and the preservation of healthy 
living conditions in their district. 

Verminous Persons, Houses and 
Articles.—Any local authority may per- 
mit any person who applies to them, on 
the ground that he is infested with vermin, 
to use, without charge, any apparatus 


PUBLIC HOUSES 


which they possess for cleansing the 
person and his clothing from vermin. 

If the sanitary inspector of a local 
authority reports to the authority that 
any premises used for human habitation 
in the district are infested with vermin, 
the local authority may give a written 
notice to the occupier of the premises re- 
quiring him within a specified time to 
cleanse the premises so as to remove or 
destroy the vermin. If the occupier is a 
tenant and by the terms of his tenancy 
the owner is required to carry out such 
work, then the notice should be served 
upon the owner. 

If tre person on whom such notice is 
served fails within the specified time to 
comply with its requirements, then he 
becomes liable to a penalty not exceeding 
£5 and to a daily penalty of 40/- so long 
as he fails to comply with the notice. 

The local authority, upon the expira- 
tion of the time specified in the notice, 
may themselves do the necessary cleans- 
ing and may recover all the expenses 
from the person who was required by the 
notice to do it. 

Wide powers have also been conferred 
by the Minister of Health upon medical 
officers of health of local authorities to 
deal in similar fashion with cases of 
scabies, which is now compulsorily 
notifiable in the County of London. 

Offensive Trades.—If a person 
wishes to carry on what is known as an 
“offensive” trade in certain premises, he 
must obtain the written consent of the 
local authority to use them for such a 
purpose, and if he uses the premises for 
an offensive trade without obtaining the 
consent of the local authority he is liable 
to a penalty of £50. The following trades 
are laid down by the law as being 
offensive : 

Blood-boiler, tallow-melter, soap- 
boiler, bone-boiler, fellmonger and tripe- 
boiler. (See DRruG; Foon; HOspPITAL; 
Housinc; INFECTIOUS DISEASE; SLUM; 
VACCINATION; WATER.) 

PUBLIC HOUSES.—Places where 
intoxicating liquor can be sold and 
Crunk upon the premises. They require 
to be licensed (see INTOXICATING Liquor), 
and are under the strict surveillance of 
justices. both as to the construction and 
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‘condition of their premises and as to the 
manner in which they are carried on; for 
instance, when public houses are built 
their structure must be approved by the 
licensing justices before a licence will be 
granted; also, a constable can at any time 
enter upon licensed premises to see that 
the law is being complied with; but only 
if the premises hold a justices’ licence. 

When a new licence is applied for (see 
INTOXICATING Liquor), plans must be 
approved by the justices. 

Four Important Points for Publicans.— 
In considering these plans what the 
justices chiefly look for and desire are: 

(a) Good supervision of all his custom- 
ers by the publican. 

(b) Good opportunity for observation 
by the police—‘‘cosies’” and 
“nooks” are frowned upon. 

(c) Decent living quarters for the 
licensee. 

(d) Modern sanitary arrangements for 
both sexes. 

A publican must be careful not to 
alter any part of the premises used for 
drinking, so as either to give increased 
facilities for the sale of liquor or to 
conceal any part of the premises, without 
the consent of the justices, or the justices 
may declare his licence to be forfeit or 
make him restore the premises to their 
original structural condition. 

Disqualified Premises.—If premises are 
not of a certain required annual value or 
not structurally adapted in the justices’ 
opinion to hold a licence then they 
become disqualified to receive an on- 
licence. (See INTOXICATING LIQUOR; 
On-LICENCES; PERMITTED Hours; Pus- 
LICAN; RENEWAL.) 

PUBLIC MISCHIEF.—It is a mis- 
demeanour to commit an act tending to 
the public mischief. The test to be 
applied is whether the interests of the 
community as a whole are adversely 
affected. A familiar example of this class 
of offence is making false reports to the 
police of imaginary crimes. 

PUBLIC POLICY.—While the law, 
so far as it can, has laid down special 
rules as to what it will, and what it will 
not, permit the citizens of the State to do 
with their property and rights, there 
yet remains a large number of cases 
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which fall within none of these precise 
rules, in which the Courts have stated 
that some act is not permissible because 
it offends against public policy, mean- 
ing that it is against the public interest. 
(See RESTRAINT OF TRADE.) 

PUBLIC RECORD OFFICE.— 
The Public Record Office has been 
established with the object of preserving 
for future generations many documents 
which would otherwise have been lost. 
In it are collected many government and 
legal records which were previously 
distributed in other places. The Record 
Office is under the control of the Master 
of the Rolls, who may make orders 
necessary for the cleaning, preserving 
and arranging of the records. Copies 
may be made of any records in the 
Record Office at the request of the 
person making the copy. A copy when 
made is examined and certified as a true 
authentic copy by the Deputy Keeper 
and is then capable of being received 
as evidence in any Court. 

PUBLIC TRUSTEE.—The Public 
Trustee is an officer appointed by the 
Lord Chancellor under the Public Trustee 
Act, 1906, on such terms as the Treasury 
determines. 

The Public Trustee may act asa 
custodian trustee, as an ordinary trustee, 
or as a judicial trustee (see TRUSTEE), 
alone or jointly with another person 
or persons; he may decline to accept 
any trust, but he must not decline solely 
on the grounds of the smallness of the 
trust property; he cannot accept a trust 
exclusively for religious or charitable 
purposes, or a trust which involves the 
management or carrying on of a business 
(except to the extent to which he is 
authorized to do so under the rules laid 
down under the Act), or a trust under a 
deed of arrangement (q.v.) for the benefit 
of creditors, or the administration of an 
estate known or believed by him to be 
insolvent. He cannot accept trusteeship 
of other than English settlements. 

The Public Trustee thus meets the 
case where there is difficulty in finding a 
person willing to act as trustee. There 
are two important advantages from his 
employment as trustee :—first, he never 
dies, the office of Public Trustee being a 
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corporation sole; and secondly, the State 
is responsible for any loss to the trust 
estate caused by his breaches of trust. 

The estate of a deceased person may 
be administered by the Public Trustee 
if the gross capital value is less than 
£1,000. Applications for administration 
by the Public Trustee can be made by 
the same persons who can apply for 
administration in the Chancery Division 
of the High Court of Justice, that is 
by a creditor or anyone interested in 
the estate as legatee, devisee, next-of-kin 
or heir, or by the personal representative 
of the estate. (See TRUSTEE.) 

PUFFING.—In trying to effect a sale 
the seller often exaggerates the value of 
his goods. If such a statement is merely 
an expression of opinion or excessive 
praise of the goods it is known as a 
“puff;” the customer, even though 
deceived, has no right of action. If, 
however, the statement is an untrue 
representation of fact it may amount to 
a warranty or condition, entitling the 
buyer to an appropriate remedy. (See 
SALE OF GooDs.) 

PUISNE JUDGE.—The term literally 
means younger, but is applied to Judges 
of the High Court who are known as 
“Mr. Justice.” 

PUNISHMENT (IN SCHOOLS).— 
See EDUCATION; TEACHER. 

PUPIL.—See EDUCATION; TEACHER. 

PURCHASE TAX.—This form of 
taxation, as its name implies, is a tax 
on the purchase of certain goods. The 
tax was first imposed in Great Britain in 


UAKERS.—The Quakers are a 
privileged body of Nonconform- 
ists. They cannot be required to 


-make the declaration of faith which can 


be, although in fact it never is, demanded 
from a Nonconformist minister. 
Nor are they forbidden, as are other 
Nonconformist bodies, to hold meetings 
behind locked doors. Quakers enjoy 
peculiar privileges withregardto marriage, 
and a marriage solemnized according to 
recognized Quaker custom is valid 
even though neither party is a Quaker. 
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1940, and was originally intended not 
only to produce revenue, but to assist 
the national economy by discouraging 
purchases of luxury articles. 

The classes of goods which are 
chargeable to tax and the various rates 
of tax were originally laid down in the 
Finance (No. 2) Act, 1940, but both the 
classification and rates of tax can be, 
and usually are, adjusted in subsequent 
Budgets. The Treasury has also power, 
subject to the approval of the House of 
Commons, to make such variations. 

Purchase Tax is calculated upon the 
wholesale value of the goods, i. the 
price which the goods should reasonably 
fetch on a Sale in the United Kingdom 
in open market by a wholesaler to a 
retail trader. The person responsible for 
assessment, collection and payment of 
the tax to H.M. Customs and Excise is 
the wholesaler or manufacturer in the 
case of goods produced in the United 
Kingdom, and in the case of chargeable 
goods imported, the importer. 

PURCHASER.—This means in law 
not only the person who acquires prop- 
erty for money or money’s worth but also 
one who inherits property under a will 
or on an intestacy (that is to say, on 
the death of a relative without leaving 
a will), or who acquires property from 
any living person. (See LANDLORD AND 
TENANT; SALE OF LAND.) 

PUTATIVE FATHER.—The name 
given to the father of an illegitimate 
child when so found by the Magistrates’ 
Court. (See AFFILIATION ORDERS.) 


QUALIFICATION SHARES.—It is 
frequently provided by the Articles of a 
company that directors must hold certain 
shares in order to qualify them to act. 
The articles need not so provide. The 
directors must take up their qualification 
shares within one month of their appoint- 
ment, and the amount of the qualification 
must be set out in the prospectus. (See 
CoMPANIES.) 

QUANTITY SURVEYORS.—When 
an architect has prepared plans and 
specifications, he will have to give them 


QUANTUM MERUIT 


to a quantity surveyor if the work to 
be done is very large. The quantity 
surveyor thereupon prepares bills of 
quantities. These give exact calculations 
of the amount of material and labour 
needed. Quantity surveyors usually 
charge a percentage on the contract 
price and are paid by the first progress 
certificate granted by the architect. (See 
ARCHITECTS; BUILDING CONTRACTS.) 

QUANTUM MERUIT.—Very fre- 
quently no fixed scale of remuneration is 
made before a person is hired to carry 
out certain services. When this is so, 
the person who has rendered the services 
can sue the person who hired him for 
the fair and reasonable sum due for the 
services. What is fair and reasonable is, 
of course, for the tribunal before whom 
the case is brought to decide. The 
person suing in this way is said to sue 
on a “quantum meruit,”’ that is to say, 
he sues for as much as he merits. 

QUARANTINE.—tThere is power to 
require passengers on ships arriving in 
British ports to remain in quarantine to 
prevent the spread of certain contagious 
diseases. Cholera and yellow fever are 
the chief diseases against which such 
powers are exercised. Six months’ 
quarantine is usual for dogs. 

QUARTER DAYS.—By English law 
the year is divided into four quarters 
which are not, however, of equal length. 
The four quarter days are : 

1. Lady Day, 25 March. 

2. Midsummer Day, 24 June. 

3. Michaelmas Day, 29 September. 

4. Christmas Day, 25 December. 

In Scotland these quarter days are not 
recognized and the corresponding days 
are: 

Candlemas, 2 February. 

Whitsunday, which is 15 May and not 

necessarily a Sunday. 

Lammas, 1 August. 

Martinmas, 11 November. 

However, only Whitsunday and 
Martinmas are legal term days for leases 
and payment of rent. 

QUARTER SESSIONS.—There are 
two kinds of Quarter Sessions—County 
and Borough. In the former, justices 
from all parts of the county sit and the 
proceedings are presided over by a 
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chairman elected by them. In Borough 
Quarter Sessions the sole judge is the 
Recorder (q.v.). 

Quarter Sessions deal with certain 
administrative business arising in the 
county or borough and also with 
criminal cases. The latter are of two 
classes—appeals from petty sessions in 
summary cases, and trials on indictment. 
Appeals are heard by the justices or 
Recorder as the case may be. Trials are 
decided by juries, the Chairman or 
Recorder acting as judge. 

QUASH.—When any order or convic- 
tion is, on appeal, set aside it is said to be 
quashed. Thus, the Court of Criminal 
Appeal, when it decides that a conviction 
cannot be upheld, makes an order 
quashing the conviction. 

QUEEN ANNE’S BOUNTY.—In the 
reign of King John the Papal Legate 
Pandulf introduced into England the 
custom of paying to the Pope the first 
fruits (i.e. the first year’s income), and 
tenths (i.e. a tenth part of every sub- 
sequent year’s income), of every ecclesias- 
tical preferment or benefice. In 1535 an 
Act was passed at the instance of Henry 
VIII transferring these revenues from 
the Pope to the Crown. In 1704 the 
income of this tax upon the Church was 
restored to the Church by the creation of 
Queen Anne’s Bounty, a body whose full 
title is “the Governors of the Bounty of 
Queen Anne for the Augmentation of 
the Maintenance of the Poor Clergy;” 
and to this body all first-fruits and 
tenths were in future to be paid for 
distribution among the poorer clergy. In 
1852 these fluctuating payments were 
fixed and commuted for an annual 
payment of £1 17s. 6d. for every £100 
annual value of the benefice or prefer- 
ment. Under the Ecclesiastical Dilapida- 
tions Measure, 1923, it became the 
“Central Authority” for the purposes of 
the Measure, and under the Tithe Act, 
1925, all tithe rent-charge was vested in 
Queen Anne’s Bounty, with power to j 
collect all money due thereunder in order 
to distribute it to the persons formerly 
entitled to receive it. The foregoing is 
now of historical interest only as, since 
1 April, 1948, Queen Anne’s Bounty has 
been dissolved and all its assets 
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transferred to the Church Commission- 
ers. (See ECCLESIASTICAL COMMISSIONERS.) 

QUIET ENJOYMENT.—When land 
is sold or when a tenancy is created by a 
landlord letting land to a tenant, there is 
always implied a covenant, that is, 
promise, by the person selling or by the 
landlord that the purchaser or tenant 
shall have ‘‘quiet enjoyment’ of the 
premises. (See LANDLORD AND TENANT.) 

QUINQUENNIAL VALUATION 
LIST.—An assessment area has to have 
a new valuation list every five years. This 
rule only applied to the Metropolis until 
1925, when it was extended to the rest of 
England and Wales. The five-year 
requirement was postponed during the 
war years by the Rating and Valuation 
(Postponement) Act, 1940. (See RATES.) 

QUOTA.—It is required by certain 


| 

ABBITS.—Rabbits and hares are 
Rew: as “ground game,” but only 

hares are ‘‘game”’ within the mean- 
ing of most of the Game Acts. This dis- 
tinction often has important conse- 
quences, e.g. licences are required for 
dealing in hares but not in rabbits. But 
the owners of sporting rights, or their 
gamekeepers, have the same rights 
against those trespassing in pursuit of 
rabbits as over those pursuing game. 

If rabbits stray out of Smith’s land and 
injure Robinson’s crops, Robinson can- 
not sue Smith for the damage unless he 
can prove that Smith has deliberately 
encouraged their breeding or spreading. 

No tenant who has the shooting rights 
incidental to his tenancy may, at night, 
either shoot rabbits with a gun or use 
traps, unless they are set actually inside 
the rabbit-holes. But the landlord who 
occupies his own lands, or the tenant 
who has had sporting rights specifically 
granted to him, may shoot or trap 
rabbits at any time without a game 
licence. Gun licences are required. (See 
Game; GUN LICENCES.) 

For the preservation of crops an 
occupier of agricultural land may be 
ordered by the local Agricultural Com- 
mittee to destroy rabbits on the land and 
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Acts of Parliament for the protection of 
British Industries that a percentage only 
(known as the “quota”) of foreign 
products should be allowed to enter 
the country. (See CINEMATOGRAPH.) The 
term ‘‘quota’” is also used to denote 
the quantity of goods which a trader is 
permitted under Government controls, 
to manufacture, purchase or supply. 

QUO WARRANTO.—The writ of 
quo warranto is now obsolete, its place 
having been taken by similar proceedings 
known as ‘“‘an information in the nature 
of a quo warranto.” Their purpose is to 
question the right by which a person 
exercises the functions of an inde- 
pendent crown official with public duties, 
e.g. a coroner or vestry-clerk, but not a 
rate-collector or a District Council 
treasurer. (See PREROGATIVE WRITS.) 


in the event of his failure to comply the 
Committee may themselves arrange and 
carry out the destruction. 

RABIES.—Any person having in his 
possession any animal suffering from, or 
suspected of suffering from, rabies must 
take immediate steps to isolate the 
animal, with a view to preventing it 
from infecting others or doing harm to 
human beings. Notification to the police 
must also be made at the earliest 
moment of any case of rabies. 

The Minister of Agriculture and 
Fisheries has power to make orders when 
rabies is prevalent. They may include 
one requiring the muzzling of dogs. 

RACECOURSE.—The prohibition of 
betting in public places does not apply to 
racecourses on the days on which racing 
takes place. To be a racecourse for this 
purpose, however, the premises must be 
laid out for horse racing and permanently 
used for that purpose. (See GAMBLING.) 

RACK RENT.—Where the rent of 
premises is equal to the full annual value 
of the premises, the rent is said to be a 
rack rent. The amount of the rent is 
important in some cases because, where a 
verbal agreement for the letting of land 
has been made, it can be enforced in 
cases where the rent under the agreement 
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is two-thirds of a rack rent. (See LAND- 
LORD AND TENANT.) 

RAFFLES.—Raffles, generally speak- 
ing, are illegal, since a raffle is really a 
lottery, where the prizes are drawn by 
lots or chance. The law on the subject is 
now consolidated in the Betting and 
Lotteries Act, 1934, legalising small 
lotteries in connection with social and 
charitable functions. (See GAMBLING.) 

RAG AND BONE DEALER.—No 
dealer in rags and bones may sell from 
the vehicle or premises which he uses for 
that business any foodstuff or toys. 

RAILWAY ADMINISTRATION.— 
As from 1 January, 1948, all British 
railways became state-owned and are 
administered by a public authority 
known as the British Transport Com- 
mission, whose executive functions are 
performed, as regards railways, by a 
subsidiary public authority known as 
the Railway Executive, with the exception 
of the Metropolitan area, which comes 
within the control of the London 
Transport Executive. The Transport 
Commission automatically assumed the 
rights and liabilities of the railway 
companies which they replaced. 

The Transport Act, 1947, which creates 
the Transport Commission and Execu- 
tives, clearly lays it down that these 
bodies shall be liable for any neglect or 
default on the part of their servants or 
agents, but also provides that an action 
against them in contract or tort must be 
commenced within 3 years of the time 
when the right of action first accrues. 
So while the Transport Commission is 
empowered to operate rail and road 
services and to use locomotive engines, 
motor buses, etc., it must do its best to 
do so without infringing any private 
right, except. where express power to 
commit any such infringement has been 
conferred by Parliament. Advantage 
must be taken of all scientific discoveries 
and improvements which may make 
railway property safer. Accordingly, in 
the case of damage done by sparks from 
locomotives, unless it is almost impos- 
sible to prevent sparks escaping, a 
person who sustains damage thereby 
will be entitled to compensation; but 
damages or an injunction for causing 
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annoyance by smoke or noise cannot be 
obtained unless it is shewn that the rail- 
way could be reasonably operated with- 
out so much smoke and noise. 
Duties.—When railways were first 
constructed it was intended that private 
persons should be able to put their own 
trains or carriages on to the railways’ 
lines, and in fact such a right theoretic- 
ally exists at the present day. Until very 
recently, indeed, private goods wagons 
were the rule rather than the exception, 
but these have now been compulsorily 
acquired by the Transport Commission. 
In consideration of the virtual monopoly 
which the railways thus enjoyed they 
were from the early days of their history 
subjected to corresponding duties laid 
upon them by a succession of Acts of 
Parliament and later by government 
regulations, e.g., as to the facilities 
required to be provided for the transport 
of passengers and goods, the fares and 
rates to be charged, the provision of 
workmen’s trains at special rates etc. 
These matters are now regulated by the 
Transport Tribunal, which succeeded 
on 1 January, 1948, to the functions of 
the Railway Rates Tribunal. 
Accidents.—Notice of every accident 
must be given to the Minister of Trans- 
port, who appoints an official to hold 
an enquiry into its causes and to report 
on what change, if any, ought to be made 
in the railway’s practice or regulations. 
(See RAILWAY GOODS TRAFFIC; RAILWAY 
PASSENGERS.) : 
RAILWAY GOODS TRAFFIC.— 
Standard terms and conditions have been 
drawn up for the carriage of goods by 
rail, and°come under the jurisdiction of 
the Transport Tribunal. There are two 
sets of such conditions for the carriage 
of ordinary goods; the principal dif- 
ference between them being that under 
one it is for the railway to satisfy the 
Court that it was not guilty of negligence, 
while under the other the customer must 
prove that the damage was a direct result 
of the railway’s negligence. 
Company’s Risk.—Under the set of 
conditions known as the Company’s 
Risk Conditions, and contained in Form 
A, the railway are liable as common 
carriers (q.v.). For his part the consignor 
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must pay a standard rate which is called 
the ordinary rate and which is fixed by 
the Transport Tribunal for each class of 
goods after hearing representatives of the 
railways, the traders concerned, the 
public, etc. Wherever nothing to the 
contrary is said, it is presumed that any 
contract for the carriage of goods is made 
at these ordinary rates under the 
Company’s Risk Conditions; the railway 
is then liable for any loss or misdelivery 
of or damage to goods in transit unless 
it can prove that reasonable care was 
used and the cause of the loss, etc., was: 

(i) An act of God; which means any 
unusual natural phenomenon such 
as a violent snow- or thunder- 
storm, an earthquake or landslide, 
a fog or flood. 

(ii) An act of the King’s enemies. This 
does not include rioters or mere 
revolutionaries, but only foreign 
states at war with Britain. 

(iii) The seizure of the goods by legal 
process. 

(iv) The orders or restrictions imposed 
by the government. 

(v) Any act or omission of the con- 
signor or consignee of the goods 
which in itself occasioned the loss. 

(vi) The inherent liability of the goods 
in question to waste by evaporation, 
leakage, etc.; or the inherent vice or 
natural defect of the thing itself. 

(viii) Casualty. This term has never been 
defined, but it appears to include 
accidental fire or explosion, and 
possibly an entirely unavoidable 
accident. 

Owner’s Risk.—The second set of 
conditions is known as the Owner’s Risk 
Conditions and is contained in Form B; 
the fare charged is proportionately lower 
than under form A to compensate the 
trader for the increased risk. No goods 
may be accepted for carriage at this rate 
unless there is a written request by the 
consignor to the railway to do so. 

The railway is then not liable for 
any loss, delay or detention unless it can 
be proved to have been caused by the 
wilful misconduct of the railway’s 
servants. But it is expressly provided 
that the railway is to be liable (unless it 
can shew that the loss was not caused by 
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the wilful default of its servants or was 
due to accident of fire) for the non- 
delivery of any package which was 
properly addressed; or for thefts from 
any package which was properly packed, 
provided that the attention of the 
railway’s servants was drawn to them on 
arrival; or for misdelivery, where this 
results in a delay of at least 28 days in 
the case of ordinary goods, or an un- 
reasonable time for perishables. 

Animals.—With regard to the carriage 
of animals the railways have had certain 
obligations laid upon them by the Board 
of Trade and the Ministry of Agricul- 
ture. As in the case of ordinary goods, 
there are two sets of conditions, con- 
tained in Forms C and D. Under Form 
C—the Company’s Risk Conditions— 
the railway is liable for any loss due to 
misdelivery, delay, etc., unless this is 
proved by the railway not to have been 
caused by the neglect or default of its 
employees ; but it is liable for injury 
to the animal consigned only if the 
consignor can prove that it was due to 
their negligence. 

Under Form D—the Owner’s Risk 
Conditions—the railway’s liability is 
limited to loss which can be shewn to 
have been caused by wilful misconduct. 

The standard conditions also provide 
that in neither case is the railway to be 
liable for more than £2 in respect of any 
dog, deer, or goat; 7/6 for any rabbit, 
bird or poultry; £50 for each head of 
cattle; £100 for every horse and £5 for 
any other domestic animal, unless a 
declaration of value was made. 

Carriage on Special Terms.—There 
is nothing to prevent a Railway Execu- 
tive from entering into a special contract 
of carriage in writing with any person. 

RAILWAY PASSENGERS. — THE 
railways are not common carriers of 
passengers, but though this means that 
their liability for passengers is not so 
extensive as in the case of goods, they 
are not entitled to refuse to carry any 
person who is ready and willing to pay 
his fare, unless there is some good reason, 
such as infectious disease, drunkenness 
or filth, to justify them. The maximum 
fare (called the standard fare) which may 
be charged for any particular journey is 
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fixed by a body called the Transport 
Tribunal; but the railways may charge 
exceptionally low fares. These must be 
submitted to the Minister of Transport 
for his approval, and if this is not forth- 
coming they have to be considered by 
the Transport Tribunal. 

Taking a Ticket.—The legal relation- 
ship between a railway and its passenger 
depends on the contract into which they 
have entered. The ticket is not the con- 
tract itself, though it is evidence and acts 
as a receipt. It follows from this that the 
only person who is entitled to use a 
ticket is the person for whom, or on 
whose behalf, it was bought. Nearly all 
railway tickets are non-transferable and 
a passenger who has bought his ticket 
from someone who is not the accredited 
agent of the railway has not entered into 
a contract with the railway at all, and is 
in exactly the same position as if he had 
no ticket. The duties of a passenger are 
fairly simple: he must conform to the 
railway’s bye-laws and regulations which 
are exhibited on boards at every station, 
and when requested to-do so by any 
servaat of the railways he must produce 
and deliver up his ticket. If unable to do 
so, he must either pay the full fare for 
his journey or give his name and address. 

If he refuses to do either of these 
things, the railway may arrest him until 
he can be charged before a magistrate 
for a breach of the bye-laws. If the 
address or name is false he may also be 
arrested, though if he is arrested on 
suspicion of giving a false name or 
address and this suspicion turns out to 
have been unfounded, he can sue the 
British Transport Commission or Rail- 
way Executive and get damages for false 
imprisonment and assault (provided that 
the servant who ordered his arrest was 
someone whose duty it was to do so, i.e. 
a ticket inspector and not a mere porter). 

If a passenger has never had a ticket 
(and this would apply to the case of a 
man who has bought a non-transferable 
ticket from a friend), he is bound on 
demand to pay the fare for his journey; 
if he refuses to do so he can be ejected— 
though only of course if the train is 
stationary. But if he has had a ticket and 
has only lost it, then he may either pay 
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his fare again or may give his name and 
address. 

Passengers’ Rights.—The railways are 
bound to carry the passenger between 
the places mentioned on the ticket, to 
allow him to take a certain amount of 
luggage free of charge for which they 
assume complete responsibility (see 
LUGGAGE; PASSENGER), and to use all 
reasonable care to make their premises 
safe and to prevent the passenger coming 
to any harm during his journey. 

When a Train is Late.—A railway is 
not bound to carry a passenger by any 
particular train, nor to run trains at 
particular times. But its time-table does 
amount to a promise that its trains will 
keep to it, and a passenger who bought 
his ticket in reliance upon the time-table 
could sue for breach of contract if the 
train was late; but it will be found that 
railways have inserted in time-tables and 
in the standard conditions of passenger 
carriage a clause to the effect that they 
will not be liable for any loss or delay or 
any failure to connect with other trains 
on the same or another line caused by 
accidental departure from the advertised 
times. For any delay caused by the wilful 
misconduct of the railways’ servants they 
would be liable; but the passenger in 
such a case is only entitled to recover his 
reasonable expenses directly caused by 
the delay—probably hotel bills and 
perhaps the hire of a car, but not 
damages for loss of business or curtail- 
ment of a holiday. 

No Right to a Seat.—Neither do tte 
railways undertake when they sell a 
ticket that there will be a seat or even 
standing-room for the passenger on any 
particular train or in any particular class. 
They reserve the right to discriminate 
between the persons whom they will 
carry if the accommodation is in- 
sufficient, and they state, though without 
binding themselves in any way legally, 
that they will give preference to persons 
travelling the greater distances. A first- 


' class ticket-holder cannot complain if 


the carriage is crowded or if persons with 
third-class tickets are allowed into it. 
Liability for Accidents.—As stated 
above, the obligation of railways towards 
their passengers is to use reasonable care; 
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they are not liable for accidents caused 
by hidden defects in their rolling stock or 
permanent way, nor by the illness of an 
employee or the malicious act of a third 
person. Railways are not insurers of 
passengers (though they are of passengers’ 
luggage [q.v.]) and goods; they are only 
liable for damage which is the result of 
the negligence of their employees. Neg- 
ligence is acting in an unreasonable way, 
and has been judicially defined as 
“doing what a reasonable man would 
not do, or omitting to do what a reason- 
able man would do.” The railways will 
not be liable unless the passenger can 
prove that the damage is the result of 
negligence. This is not always easy, but 
in certain cases the law helps the 
passenger by laying down a rule which 
says that if he can shew that the accident 
which caused the damage was probably 
the result of negligence, and that the 
railway and its servants are the only 
people who can really say whether it was 
so or not, then he is taken to have 
proved negligence unless the railway can 
shew that in fact there was none. If two 
trains collide on the same line this rule 
comes into play, and the railways must 
explain how the accident happened, as 
also when a brick fell from a bridge on to 
the head of a person underneath. 

Platform Tickets.—Many persons 
come to stations without intending to 
travel—to see friends off or to meet them. 
The railways are not bound to admit such 
persons to their premises or platforms 
and may charge them a small fee, 
generally by means of the sale of plat- 
form tickets (the law as to these is the 
same as for ordinary tickets except that 
the price need not appear on them). 
Where such a charge is made all persons 
who pay it are in the same position as if 
they were passengers, but even where 
there is no such charge the duties of the 
railways are similar. 

When Railways are Liable.—There is 
nothing to prevent a passenger from 
agreeing with the railways that the 
latter’s duties are to be cut down, nor 
need such a contract be in writing. Some 
such limitation of liability is usually 
stipulated for in return for the special 
terms granted for workmen’s tickets, 
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excursion tickets and cheap return tickets. 
No limitation, however, is valid unless 
the railways can shew that the passenger 
had the option of travelling on payment 
of a higher fare without any limitation 
of liability. The railways must also shew 
that any condition limiting their liability 
was brought to the notice of the passen- 
ger. This does not mean that the 
passenger must be actually told of the 
existence of the conditions and of their 
effect; it is enough if they are printed 
clearly on the back of the ticket or on 
some handbill and there is some reference 
to them on the front (as for instance “for 
conditions see back’’). Where this is done 
the passenger is presumed to have read 
and assented to the conditions whether 
he actually knew of their existence or not, 
and even if he cannot read. (See Luc- 
GAGE; PASSENGER.) 

RAILWAY RATES TRIBUNAL.— 
This was a body set up by the Railways 
Act of 1921 and is now superseded by 
the Transport Tribunal (q.v.). 

RAPE.—Rape is the crime of carnally 
knowing a woman without her consent. 
The crime is committed whether effected 
by force or fraud. The consent of the 
woman is, of course, a defence to a 
charge of rape, but this consent must not 
have been obtained by threats. In the 
case of a feeble-minded woman a man 
may be convicted of rape if she was in- 
capable of giving consent. In general, a 
husband cannot rape his wife. A boy 
under the age of fourteen is by law 
regarded as incapable of rape. A man 
may be convicted of rape if he obtains 
the consent of a woman by impersonating 
her husband. Rape is punishable with 
imprisonment for life, and an attempt at 
rape with 7 years’ imprisonment. 

Rates.—It is convenient to speak of 
land or building as rateable, but in fact 
rates are not a liability attaching to land. 
It is the occupier who is under a personal 
liability to pay the rates in respect of the 
land or buildings that he occupies; if the 
rates are not paid, it is he who is in 
default and who remains liable. 

The Person to be Rated.—Rates must 
be paid by the occupiers of lands and 
buildings that are situated in the assess- 
ment area. There is now no liability 
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attaching to personal property, and an 
occupier is, of course, only liable to be 
rated for lands and buildings that are 
situated in the particular ratings, and 
not in respect of all property that he may 
occupy anywhere. 

Occupation.— Anyone who can be de- 
scribed as an occupier in the ordinary 
sense of the word may be said to be 
liable. The owner of premises or land 
will, of course, be presumed to be also 
the occupier, but he may be able to shew 
that someone else is—he may have leased 
them to a tenant. He may have allowed 
them to remain vacant. If a house is 
really left vacant, the owner is not in 
occupation, and there is no liability. 

If a servant merely has a house pro- 
vided for him in order that he may 
perform his duties as a servant better, 
then he will only reside there as a servant 
and the master will be the rateable 
occupier. If, however, the residence of 
the servant in that house has no direct 
connection with the better performance 
of his duties, but is merely provided 
incidentally or, for example, by way of 
part-payment of his wages or salary, then 
the servant is the occupier and is rateable. 
A lodger does not occupy his room from 
the point of view of rating. A tenant of a 
flat, however, does, and it is difficult in 
some cases to distinguish between such a 
tenant and lodger. 

As rateable liability depends on the 
mere fact of occupation, no question as 
to the right or title of the occupier is 
material, and a trespasser in occupation 
is under full liability as long as his 
occupation continues. 


As has already been said, a house that | 


is left empty cannot be described as 
occupied, but cases may arise in which 
an empty house is left with a caretaker 
in charge of it. The caretaker himself 
cannot be rated, as he is a servant of the 
owner, and in these cases it is the general 
practice not to rate the owner either. 
The Rateable Value of Premises.—The 
rateable value determines the amount 
that an occupier must pay in rates. 
Broadly speaking, the rateable value is 
arrived at by estimating rent that the 
particular house or land would command. 
One must imagine that it is vacant and 
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consider the annual rent a tenant might 
reasonably be expected to give for it. 
This is the basis of the rateable value. 

Gross Value and Rateable Value.— 
In practice the rateable value is not 
arrived at quite so simply. It is necessary 
in some cases to find what is known as 
the gross annual value. This is estimated 
on the basis of the rent that a tenant 
would be willing to pay, but in making 
the estimate it is assumed that the land- 
lord has agreed to bear the cost of repairs 
and other expenses necessary to keep the 
premises in such a state that they can — 
command the rent they do, and the 
insurance. (It is assumed that the tenant 
will pay the usual tenant’s rates and 
taxes.) In these circumstances, the tenant 
would have to offer to pay a higher rent. 
After this gross annual value has been 
arrived at, varying amounts, set out ina 
schedule to the Rating and Valuation 
Act, 1925, must be deducted. 

If the occupier is the owner, the 
rateable value is still estimated on what 
rent a tenant might. reasonably be 
expected to pay. — 

Interest on Cost.—If the property is of 
such a kind that it will never be let from 
year to year, some other measure has to 
be adopted to provide evidence on which 
the rateable value can be established. 
This exception to the general rule does 
not affect the rating of ordinary private 
property and its scope is limited to 
buildings like libraries, etc. The annual 
value of such buildings is arrived at on 
these lines. The present owners buy 
the property for a certain sum. If this 
sum had been invested, it would have 
brought in'so much a year. They have 
given up this annual sum in order to buy 
the property, and this sum is taken to be 
evidence of the amount of rent that they 
would have been willing to pay yearly if 
in fact they had rented the property 
instead of buying it. This interest on the 
cost price is regarded as the rateable 
value. It is not quite accurate to say that 
it is the actual cost in these cases; the 
starting point should be the value of the 
building, for this may be somewhat 
lower or higher than the price paid. 

General Rates.—The rating authority 
can raise the whole of the money that is 
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needed for their expenditure by means of 
a general rate. After the expenditure for 
the coming year has been estimated a rate 
is fixed that. will bring in sufficient to 
meet it. This is an amount per pound 
value of all property in the area. The 
rateable value is that in the valuation list 
in force at the time of making the rate. 
A rate comes into force by resolution of 
the rating authority approving the 
amount of the rate and it dates from the 
passing of the resolution. The rate is then 
in force for a year or less but the period 
must always end on 31 March of each 
year. If more money is needed a supple- 
mentary rate can be approved. 

Rating Authorities and Committees.— 
A new system of valuation and rating 
procedure has been provided for by the 
Local Government Act, 1948 (see below). 
The position obtaining until then is: 

(a) In an urban rating area the rating 
authority is the council of the county 
borough, borough or urban district. 

(b) In a rural area the rural district 
council is the rating authority and each 
parish council appoints two persons to 
act with it for matters touching that 


parish. 
(c) There is an assessment committee 
in every assessment area. County 


boroughs are usually separate areas. 
(See ASSESSMENT COMMITTEE.) 

(d) County valuation committees have 
been set up to ensure that rating within 
their area is carried out on uniform 
principles. 

(€) Similar -to the county valuation 
committees is the Central Valuation 
Committee for the whole of England and 
Wales. 

Valuation Lists.—The rating authority 
has to prepare a valuation list containing 
every property in the area and giving its 
rateable value and particulars of it. 
Each occupier will be rated in accordance 
with the ratable value of his property 
given in the valuation list. All properties 
must be entered in the valuation list, 
other than agricultural holdings, even 
though they are exempted or are at 
present unoccupied. 

Rating in the Metropolis.—Rating in 
London is regulated by statutes other 
than those dealing with the country as a 
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whole, but the general principles applied 
are the same although there may be 
variations in the practice followed. The 
City of London and every Metropolitan 
borough is an area with an assessment 
committee. The rating authority of an 
area makes and deposits a valuation 
list, and sends a copy to the surveyor of 
taxes of the district before it is sent to 
the assessment committee. There is a 
right of objection if anything in the list 
is considered to be unfair or incurrect. 

Enforcing Payment of Rates.—After 
a demand has been made for the payment 
of rates that are overdue, the rating 
authority makes a complaint before the 
justices and takes out a summons. 
Evidence must be given that the defaulter 
has neglected to pay for seven days after 
the demand for payment. A distress 
warrant will then be issued and the 
defaulter’s goods seized. If there is not 
sufficient goods, the defaulter may be 
committed for a period of not more than 
three months. He will not be committed if 
the justices are satisfied that the failure to 
pay is due to circumstances beyond his 
control; but the justices cannot refuse to 
issue the distress warrant on account of 
the poverty of the defaulter. At the 
hearing of any of these proceedings 
before the justices, the person said to be 
in default can raise objections to the 
validity of the rate or his assessment, €.g. 
he can shew that he is not the occupier or 
that he occupies as a servant. 

A New System of Rating.— Provision 
is made by the Local Government Act, 
1948, to abolish the existing system of 
rating. When the relevant sections of 
this Act come into force, valuation lists 
will be prepared and amended by valua- 
tion officers of the Commissioners of 
Inland Revenue. Local Valuation Courts 
are to be set up to hear objections, and 
appeals from these Valuation Courts 
will be heard by the County Courts. 

The sections of the 1948 Act dealing 
with valuation and rating procedure are 
to come into effect on such day or days 
as the Minister of Health may appoint. 
Different days may be appointed for 
different purposes and in different 
rating areas. 

The 1948 Act also provides for new 
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valuation lists to be made so as to come 
into force in 1952, and for new lists 
every five years thereafter. (See AGRI- 
CULTURAL RATES; ASSESSMENT COM- 
MITTEE.) 

RATIFICATION.—One person may 
enter into contract or do some act, 
purporting at the time to be acting not 
on his own behalf but as agent for 
another. If in fact he has no authority 
from that other person to do the act, it is 
possible for the other person at a later 
time to ratify the act, and when this has 
been done the effect is as if the agent had 
had authority in the first place. (See 
COMPANIES; PRINCIPAL AND AGENT.) 

REAL PROPERTY. — The words 
“real property’ are never used except in 
connection with land, for the only kind 
of property that can be “‘real’’ is property 
in land. In their strict sense they denote 
only a particular class of interests in land, 
for “‘real’’ is synonymous with “‘freehold”’ 
property (see FREEHOLD), and the words 
do not include leasehold interests. 

REBEL.—A rebel is a person who 
takes part in a rebellion, i.e. any armed 
resistance to the Crown in the British 
Dominions. A rebel is usually guilty of 
high treason (q.v.). Any degree of force 
necessary may be used to suppress 
a rebellion. Rebels who surrender may 
not be killed but must be brought to trial 
before the proper tribunals. 

REBUTTAL.—When a defendant in a 
case calls evidence dealing with a fresh 
matter which the plaintiff could not 
reasonably foresee, the plaintiff is allowed 
to call evidence at the close of the defend- 
ant’s case in reply to the fresh matter 
proved by the defendant. This evidence 
is said to be given in rebuttal. 

RECEIPT.—A receipt is an acknow- 
ledgment that the sum of money set out 
on it has been paid to the person signing 
it. Strictly speaking, a receipt cannot be 
lawfully demanded by the person making 
payment, but where the amount paid is 
£2 or over then the recipient is liable to a 
fine of £10 if he refuses to give a receipt 
bearing a 2d. stamp or gives an un- 
stamped receipt. 

Where a receipt is given without the 
money being actually received, e.g. if 
payment is made by a cheque which is 
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dishonoured the receipt is not conclusive 
evidence against the person signing it, 
who can still sue the debtor. 

RECEIVER. — This is the name 
applied to a person appointed to protect 
property from some danger which 
threatens it, or to enable some creditor to 
have his debt paid out of some property 
belonging to the debtor which he cannot 
seize by any of the ordinary means of 
legal execution. A receiver of the last 
kind is known as a receiver by way of 
equitable execution. 

If two persons are disputing as to 
which of them is entitled to certain 
property which is in the possession of one 
of them, the Court may be asked to place 
it in the hands of a receiver until the 
question has been determined. 

Receivers may also be appointed in 
the case of partnerships where the part- 
ners are claiming the dissolution of their 
partnership and where one of them is 
alleging that the other will waste the 
partnership assets if they are left in his 
hands. Another instance is where a per- 
son becomes a lunatic or where a trust 
has lapsed, i.e. where the trustees have 
all died, and there is no one to look after 
the property until new trustees have been 
appointed. 

Receivers of Mortgages.—When a 
person lends money to another on the 
security of the land belonging to that 
other, i.e. on a mortgage of the land, he 
has many remedies for recovering his 
money should the debtor fail to pay 
principal or interest. One of these is to 
appoint a receiver. The receiver will 
enter into possession of the debtor’s 
property and will collect the rents due on 
it and pay outgoings. Out of the balance 
he will hand over to the mortgagee what 
is due to him and any remaining balance 
will be handed to the mortgagor. 

Receiver for Debenture Holders.— 
When persons have lent money to a 
company on the security of debentures, 
power is usually given to them by the 
debenture deed to appoint a receiver if 
the interest on the debentures is in arrear 
or if the security is otherwise in jeopardy, 
i.e. if there is a risk that the property over 
which the debt is secured will be lost. In 
such cases, the receiver is usually also 
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made a manager and this gives him the 
power to carry on the business of the 
company. It is his duty to realise the 
assets of the company for the benefit of 
the debenture holders. The effect of his 
appointment in cases where there is a 
floating charge (q.v.) is to crystallise the 
security and make the charge a fixed one. 
Receiver Appointed by the Court.—In 
all cases considered above, except that of 
the receiver appointed in the case of a 
mortgage or in the case of a debenture, 
the appointment of a receiver is made by 
the Court on some person applying to 
the Court for that purpose. A receiver 
appointed by the Court is not considered 
to be an agent of any person, but is 
personally responsible for all contracts 
into which he enters in the course of his 
duties. He is, of course, entitled to be 
repaid out of any assets to which his 
appointment extends, but it may be that 
these assets are not sufficient to meet the 
liabilities which he has incurred and 
he will have to bear the loss himself. 
Receiver Appointed out of Court.—In 
the case of mortgages and debentures, 
the mortgagee or debenture holder can, 
if he wishes, apply to the Court for the 
appointment of the receiver, but usually 
he has the power to appoint himself 
without application to the Court. When 
he does make that appointment, the 
person appointed will be in a very dif- 
ferent position from the receiver ap- 
pointed by the Court. He will have only 
the powers conferred on him by the 
document giving authority to appoint 
him i.e. by the mortgage or the deben- 
ture. By statute, however, he is entitled 
to receive and collect the income on the 
property and to take commission of 5%. 
RECEIVING ORDER.—This is the 
order made by the Court on a petition 
presented to make a debtor bankrupt. 
It does not deprive the debtor of his 
property but merely preserves the 
property until a later adjudication order 
vests it in a trustee for the creditors of 
the bankrupt, or the receiving order is 
discharged. (See BANKRUPTCY; TRUSTEE 
IN BANKRUPTCY.) 
RECEIVING STOLEN PROPERTY. 
—It is a felony punishable with im- 
prisonment for fourteen years to receive 
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stolen property knowing it to have been 
stolen. The guilty knowledge of the 
receiver may be proved by inference 
arising from such facts as his conceal- 
ment of the goods, paying an extremely 
low price for them, etc., and a person 
may be convicted of receiving although 
the only evidence that the goods are 
stolen property is a statement by the 
accused himself. On an indictment of 
receiving stolen property on proof that 
the prisoner had the goods in his posses- 
sion, the prosecution may prove against 
him any previous conviction for fraud or 
dishonesty in the preceding five years. 
RECEPTION ORDER.—This is the 
usual method by which a person who is 
insane is put under restraint. The order 
is made by some judicial authority on 
proof that the person whom it is desired 
to detain is in fact of unsound mind. (See 
DETENTION OF LUNATICS.) 
RECITAL.—The first part of a deed 
usually sets out in legal language the 
reasons why the deed is being made. 
This part is called the recital. 
RECOGNIZANCE.—An undertaking 
to pay the Crown some fixed sum of 
money unless certain conditions are 
satisfied. A person who is the prosecutor 
in a criminal case may be required to 
enter into a recognizance to appear at 
the trial. Should he fail to appear he may 
forfeit the amount set out in the recog- 
nizance. Recognizances ére also used for 
the purpose of binding people over to 
keep the peace or to be of good be- 
haviour, failure to comply with the 
specified conditions leading to forfeiture 
of the amounts fixed in each case. 
RECORDER.—Judges of borough 
Quarter Sessions are called Recorders. 
They are appointed by the Crown from 
among practising barristers of standing. 
Their salaries are paid by the boroughs 
in which they act. The Recorder of 
London is a whole-time appointment, 
the salary being £4,000 a year. He sits at 
the Central Criminal Court for the trial 
of criminal cases, and also at the Mayor’s 
and City of London Court to dispose of 
civil actions. 
RECTOR.—A rector is a person who 
is entitled to the tithes (q.v.) of a parish; 
it is possible that such a person should 
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not be in holy orders, and he is then 
known as a “lay rector.” Usually, 
however, the incumbent of the living is 
entitled to the tithes. 

RED CROSS.—No person may use, 
for the purpose of trade, the words “‘Red 
Cross” or “‘Geneva Cross” or the repre- 
sentation of a red cross on a white 
ground without the authority of the 
Army Council, unless he was the regis- 
tered proprietor of such a trade mark 
before 1911. 

REDEMPTION.—See Equity oF RE- 
DEMPTION. 

REDENDUM.—This is a clause in a 
lease under which the landlord reserves 
to himself a certain rent which the 
tenant has to pay. 

REDUNDANCY LIST. — The 
licensing justices of a district may decide 
that there are too many licensed houses 
in their district, and that it is desirable to 
decrease the number. They then make a 
list of certain of the houses which they 
think are not required. Such houses are 
said to be redundant, and the list upon 
which they are placed is called the 
redundancy list. The justices have not 
themselves power to take away licences 
of redundant houses, but when such 
licences come up for renewal they renew 
them provisionally and refer the matter 
to the Compensation Authority, which 
decides whether their licences are to be 
taken away or not. (See COMPENSATION 
AUTHORITY; INTOXICATING LIQUOR.) 

RE-ENTRY.—In a lease a condition is 
usually inserted entitling the landlord to 
re-enter on to premises in the event of the 
failure by the tenant to pay the rent or 
perform other obligations of the tenancy. 
(See LANDLORD AND TENANT.) 

REFER TO DRAWER.—When a 

_cheque is presented for payment at a 
bank and there are no funds in the hands 
of the banker to meet it and no arrange- 
ment has been made for an overdraft, 
the banker on whom the cheque is drawn 
will usually write the words ‘‘Refer to 
Drawer” or the letters ““R.D.” on the 
cheque. 

REFEREE IN CASE OF NEED.— 
This is the person who may be named by 
the drawer of a bill of exchange by 
inserting his name on the bill as a person 
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to whom the holder may resort in case of 
need, that is to say, in case the person 
named as drawee of the bill fails to 
accept it or to pay it. (See BILL OF 
EXCHANGE.) 

REFEREES, COURT OF.—Courts of 
Referees were constituted to decide 
claims for unemployment and transi- 
tional benefits under the Unemployment 
Insurance Acts, but since the National 
Insurance Act came into force their 
functions have lapsed. (See MEANS 
Tést; UNEMPLOYMENT INSURANCE.) 

REFORMATORY SCHOOLS. — 
This was the name formerly applied to 
approved schools (q.v.). 

REFRESHER.—When a case lasts 
more than one day the counsel engaged 
in the case are entitled to receive from 
their clients a further fee beyond the 
brief fee. This is called a refresher. 

REFRESHING MEMORY. — A 
witness is not in general permitted to 
read his evidence in a Court of Law. He 
must speak from his recollection of the 
incidents he describes. But if he made a 
note when they were fresh in his memory 
he may look at this note in order to 
refresh his memory. Jt must be the actual 
original note and not some subsequently 
prepared copy. 

REGISTERED MEDICAL PRACTI- 
TIONER.—Before any person may 
practise in Great Britain as a doctor he 
must be registered with the Generah 
Medical Council, the governing body of 
the medical profession in the United 
Kingdom. The qualifications for registra- 
tion involve the passing of examinations 
in medicine, surgery and midwifery, 
generally’ called ‘‘conjoint;’? no one 
is entitled to be registered unless he has 
qualified in each of these three subjects. 

A practitioner whose name is struck 
off the register, though still entitled to 
practise medicine, falls under all the 
disadvantages suffered by the quack. 
(See DENTIST; Docror; NATIONAL IN- 
SURANCE.) 

REGISTERED POST.—A letter, 
parcel or other postal packet may be 
registered by handing it to an officer of 
the Post Office, paying the appropriate 
fee and obtaining an official receipt. The 
fee is additional to the ordinary postage 
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rate, and the minimum registration fee 
is 3d., which covers compensation for 
loss or damage not exceeding £5. Higher 
fees are payable at the option of the 
sender to ensure compensation at corres- 
pondingly higher rates, on a sliding 
scale up to a fee of 1/11, which covers 
compensation not exceeding £400. 

REGISTRAR (COUNTY COURT). 
—The Registrar in the County Court is 
in control of the administrative side of 
the Court. He also sits in Court to 
decide cases where liability is admitted, 
or where the amount involved is under 
£10 and the parties consent. (See 
CounTy CourRT PROCEDURE.) . 

REGISTRAR GENERAL.—This is 
the official in charge of the registration 
of all births, deaths and marriages. 

REGISTRAR IN BANKRUPTCY.— 
This official controls to a large extent all 
the proceedings in bankruptcy. In the 
High Court special registrars are ap- 
pointed, and in such County Courts as 
have bankruptcy jurisdiction the regis- 
trar of the County Court acts as registrar 
in bankruptcy. 

Powers.—All registrars may hear 
bankruptcy petitions and make receiving 
orders and adjudication orders. In 
addition, it is part of their duty to hold a 
public examination of debtors; to grant 
orders of discharge where the application 
is not opposed; to approve compositions 
or schemes of arrangement when they 
are not opposed; and to summon and 
examine any: person known or suspected 
to have in his possession any property of 
the debtor, or to owe the debtor any 
money, or to be capable of giving 
information respecting the debtor, his 
dealings or property. A registrar has no 
power to commit for contempt of Court 
but must refer the matter to the judge 
with a report of the occasion. 

REGISTRAR OF COMPANIES.— 
This is the official at the head of the 
department controlling all matters 
dealing with joint stock companies. 
Anyone desiring to incorporate a com- 
pany must take the necessary documents 
to the registrar, who will issue a certificate 
of incorporation. 

He also issues a certificate to the 
effect that the company is entitled to 
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commence business. (‘See COMPANIES.) 
REJOINDER.—This is one of the 
pleadings in an action in which the 
parties set out the facts upon which they 
rely. The first pleading is the statement of 
the claim by the plaintiff to which the 
defendant files his defence. If there are 
any matters in the defence which require 
the plaintiff to file a further pleading, 
this pleading is known as a reply. If-there 
are any matters in the reply which 
require the defendant to deliver a further 
pleading, this is called a rejoinder. 
REMAINDER.—A remainder is an 
estate in land which does not entitle its 
owner to immediate possession of the 
land, but only confers upon him the 
possibility of becoming entitled to 
possession at some unknown time in the 
future. (See PERPETUITIES.) 
REMAND.—An adjournment of a 
criminal charge in the Magistrates’ 
Courts is described as a remand. 
REMITTED ACTION. — Actions 
which have been commenced in the High 
Court may, in certain cases, be sent to 
the County Court for trial. Where the 
claim is one on contract and is under 
£100, it will usually be remitted in this 
way, but where the claim is for damages 
for tort, e.g. negligence, and it is not 
therefore possible to say beforehand how 
much money the plaintiff will recover if 
he succeeds, the action will be remitted 
only if the defendant can prove that the 
plaintiff would not have enough money 
to pay the costs of the defendant should 
he, the plaintiff, lose the action. If the 
plaintiff can give some security for the 
costs, the action will not be remitted. 
RENEWAL OF JUSTICES’ LI- 
CENCES.—Justices’ licences are either 
granted for a year running from 5 April 
next after the grant, or for a term of 
years. If for a term of years the licence 
will require a re-grant at the end of the 
term, but if an annual licence, it. will 
require only to be renewed at the end of 
the year. This is a formal matter and no 
notice need be given by the applicant, nor 
need he attend, though he should apply 
by letter, unless he has been served with 
grounds of opposition when it is, of 
course, advisable to attend. The justices 
can refuse to renew a licence only on 
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certain specified grounds depending on 
the nature of the licence. (See INToxI- 
CATING Liquor.) If they think the 
renewal should be refused on any other 
ground, then they should refer the matter 
to the Compensation Authority. 

RENOUNCE.—An executor named 
in a will who refuses to accept the office 
is said to renounce probate. (See ExEcu- 
TORS AND ADMINISTRATORS.) 

RENT.—Rent is a payment due at 
stated periods in respect of land. Rent 
need not necessarily, but to-day usually 
does, consist of the payment of money, 
which can be enforced by the re-entry on 
to that land of the person, called the 
proprietor, to whom the rent is payable. 

Kinds of Rent.—There are two kinds 
of rent: rent services and rent charges. 

Rent service is the legal name for all 
rents which are payable to a person who 
still retains some interest in the land in 
respect of which it is paid in addition to 
his right of re-entry. The commonest 
form of rent service is the rent paid by a 
tenant to his landlord. 

A rent charge is a rent which is payable 
to a person who has no interest in the 
land except the rent itself. It is some- 
times created by settlements, but it 
is more usual for it to be set up on the 
sale of the land. Instead of demanding a 
lump sum price from the purchaser the 
vendor stipulates for a rent charge. 

if a rent charge is not paid, the pro- 
prietor has the right after forty days to 
re-enter and take possession of the land 
in order to raise the amount of the rent 
charge by taking any income which may 
accrue. He may not, however, sell. It is 
also possible in the same circumstances 
for the proprietor to hand the whole 
property over to a trustee by a lease. The 
trustee will then be able to mortgage or 
assign the lease in order to raise the 
necessary money. Lastly, in addition, of 
course, to bringing an action for the 
rent, the proprietor may distrain 1 upon the 
land like a landlord. (See Distress; 
LANDLORD AND TENANT.) 

RENT RESTRICTIONS ACTS.— 
Owing to the shortage of houses after 
the First World War, it was considered 
necessary to pass legislation preventing 
landlords from turning out of the 
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premises tenants of houses of low value, 
and also limiting the landlords’ right to 
raise the rents of these premises. The 
right to foreclose for non-payment of 
mortgage interest, etc., was also limited. 
Between 1920 and 1949 some ten Acts 
known as the Rent Acts were passed, 
several statutory rules and orders, and 
an Act in 1946 dealing with furnished 
lettings. 

Controlled Premises.—Broadly speak- 
ing, the houses which are controlled and 
in which the tenant is protected against 
eviction and improper increase of rent 
are dwelling-houses in England and 
Wales (with a few exceptions mentioned 
later) whose rateable value does not 
exceed in London £100 p.a., and else- 
where £75 p.a. 

The term ‘“‘dwelling-house” includes 
flats and even single rooms if let separate- 
ly as dwelling-houses, and in some cases 
partly shared accommodation. It is a 
question of the facts in each case for 
the Court to decide. Premises let partly 
as a dwelling-house and partly as busi- 
ness premises are controlled, but not 
premises with an ‘“‘on-licence.” The Acts 
do not apply to: 

(i) Business premises wholly used 
as such. 

(ii) Furnished premises (dealt with 
under a separate Act) (see p. 547). 

(iii) Council houses. 

(iv) Houses let at a rent which is less 
than two-thirds of the rateable 
value. 

(v) Parsonage houses. 

(vi) “Old controlled” houses (must 
have been built before 1919, not 
“reconstructed” before 1939, 
and not rated above £35 in 
London and £20 elsewhere). 

(vii) Licensed premises (except “‘off- 
licences’), 

(viii) Crown property. 

(ix) Houses let with over 2 acres of 
land. 

Dwelling-houses as above controlled 
by the Acts cannot have the rent in- 
creased above the standard rent except 
in certain limited cases—for example, 
where the landlord pays rates and rates 
have been increased. 

Standard Rent.—The standard rent of 
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“old controlled’’ houses (see (vi) above) 
is the rent at which the house was let on 
3 August, 1914, or if they were not let 
on that date, then the rent at which they 
were last let before that date. If they were 
never let before 3 August, 1914, the 
standard rent is that at which they were 
first let afterwards. 

In the case of all other houses the 
standard rent is the rent at which the 
house was let on 1 September, 1939, 
or when it was first let. If the rent were 
“progressive,” say £60 p.a. for the first 
year and £70 thereafter, the higher 
figure is the standard rent. In case of 
doubt the County Court will decide. 

Effect of Control.—The effect of a 
house being controlled is that the tenant 
cannot be turned out without an order 
from the County Court and the rent or 
mortgage interest cannot be raised, 
except to a small extent in certain cir- 
cumstances. Once a house is controlled 
it continues to be so even if tenants 
change. If rent in excess of the standard 
rent is paid, the excess can be recovered, 
subject to a time limit of two years. 

Only a sitting tenant is protected. A 
tenant who sublets his house to someone 
else is not protected, though the sub- 
tenant may be if it is a lawful subletting. 
The subletting may be unlawful if it has 
been done without the landlord’s con- 
sent, or at an excessive rent (this may 
also involve a fine of £100), or without 
notifying the landlord within 14 days 
(in this last case the tenant is also liable 
to a fine of £10). 

A controlled house may become de- 
controlled, and the tenant therefore not 
protected, while it is let furnished (it 
then comes under another Act, see 
page 547) or used wholly as a factory 
or business premises. 

Where the rent of a controlled house 
is payable weekly the landlord must 
provide a rent book containing, among 
other details, a statement of the standard 
rent. 

Permitted Increases.—The standard 
rent can be increased, in cases where it 
includes rates (i.e. where the landlord 
pays the rates), by the same amount as 
the landlord may have to pay due to 
increased rates. It may also be increased 
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by 8 per cent. of the landlord’s expendi- 
ture on improvements or structural 
alterations or improved fittings and 
fixtures (not repairs). Certain other 
increases are permitted in the case of 
“old controlled’? houses and they may 
result in the net rent (i.e. less rates) 
being raised by 40 per cent. at most. 

Before each increase can be recovered 
by the landlord he must terminate the 
existing tenancy by notice to quit, 
though this may be implied, in the case 
of a weekly tenancy, in the statutory 
notice of increase which must also be 
given. Notice of increase of rent is not 
effective until four weeks after receipt, 
except in case of increase of rates, when 
it is effective after one week. 

Orders for Possession.—In every case 
before a landlord can distrain or obtain 
possession of a house he must first give 
proper notice to quit and wait to see 
whether the tenant obeys it. If the tenant 
continues in occupation the landlord can 
then only go to the County Court and 
ask the Court for an order for possession. 

The Court will not make an order for 
possession unless it is satisfied that it is 
reasonable to do so. 

The burden is normally on the tenant 
to show that he would suffer greater 
hardship by giving up possession than 
the landlord would by being kept out, 
in cases where the landlord seeks pos- 
session for use and occupation by him- 
self or members of his family. But where 
the landlord became a landlord by buy- 
ing the house after 1 September, 1939, 
he must provide suitable (not necessarily 
equivalent) alternative accommodation. 

If he was landlord before that date he 
need not provide alternative accom- 
modation if he wants possession for 
himself, his son or daughter over 18, 
or his father or mother. 

Nor is there any obligation to provide 
alternative accommodation where: 

(i) The tenant has failed to pay rent 
or broken some other obligation of 
tenancy (the Court usually makes an 
order but suspends it to give the tenant 
a chance to put the matter right). 

(ii) The tenant, or someone residing 
with him, is a nuisance or annoyance to 
neighbours, or has been convicted of 
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allowing the premises to be used for 
an illegal or immoral purpose, or 
generally misused or damaged the pro- 
perty. 

(iii) The tenant has given notice to 
quit, and in consequence the landlord 
has arranged to sell! or let the house, or 
has taken other steps as a result of which 
he would in the opinion of the Court be 
seriously prejudiced if he could not 
obtain possession. 

(iv) The tenant without the consent of 
the landlord, which may not be unreason- 
ably refused, has assigned or sublet the 
whole of the dwelling-house, or has 
sublet part of it when the remainder is 
already sublet. 

(v) The dwelling-house includes pre- 
mises with an off-licence, and the tenant 
has committed an offence as holder of 
the licence, or has not conducted the 
business to the satisfaction of the licens- 
ing justices or the police authority, or 
where the renewal of the licence has 
been refused. 

(vi) The dwelling-house is so over- 
crowded as to be dangerous or injurious 
to the health of the persons living in it, 
and the Court is satisfied that the tenant 
could have prevented this over-crowding 
and has not done so. 

(vii) (a) The dwelling-house is reason- 
ably required by the landlord as a 
residence for some person employed 
whole time, either by the landlord or 
by some tenant of the landlord; and 
(b) where either the tenant, whom it is 
desired to remove from the premises, 
was himself employed by the landlord 
or a former landlord, and where the 
house was let to him in consequence of 
that employment, which has ceased; or 
the Court is satisfied that the person 
for whom .the house is required is to 
be employed by the landlord on an agri- 
cultural holding, or in repairs, or build- 
ing works on an agricultural holding. 

(viii) The tenant has sublet part of 
his premises, and is charging an amount 
in excess of the recoverable rent, i.e. the 
rent permitted under the Act. This is to 
prevent tenants from profiteering. 

Even if the landlord succeeds in prov- 
ing one or other of the above sets of 
facts, the Court is not bound to make 
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an order unless it considers it reasonable 
to do so. 

Alternative Accommodation.—Though 
the landlord cannot prove any of the 
above facts, he may still obtain posses- 
sion if he proves to the Court that 
there is suitable alternative accom- 
modation available for the tenant, and 
it is reasonable to grant the order for 
possession. 

The alternative accommodation 
offered must be suitable to the needs of 
the tenant and his family in that it is 
near the place where they work, and 
that it is either similar as regards rental 
and extent to any dwelling-houses pro- 
vided in the neighbourhood by any 
housing authority for persons whose 
requirements are similar to those of the 
tenant in question, or that it is otherwise 
reasonably suitable to the means and 
the needs of the tenant. 

Reductions from Rent.—If the tenant 
obtains a certificate from the sanitary 
authority to the effect that the premises 


‘are not in a reasonable state of repair, he 


is entitled to serve a copy of it on the 
landlord, and may then (but not before 
then) deduct from his rent the amount 
which is stated in the notice in his rent 
book as being paid in respect of any 
increases permitted by the Acts. 

Distress.—Not only is a _ landlord 
prevented from increasing the amount of 
the tenant’s rent except by notice and 
in the proper amounts, but he is also 
prevented from levying distress without 
the consent of the Court. (See Distress.) 

Court.— Whatever may be the amount 
of the claim, all proceedings relating to 
premises covered by the Rent and 
Mortgage Interest Restriction Acts may 
be brought in the County Court, and a 
person who brings such proceedings in 
the High Court will not be able to 
recover any costs. 

Dwelling-House.—For the purpose of 
the Acts “‘dwelling-house’” means ‘a 
house let as a separate dwelling or a 
part of a house being a part so let.” 
It includes a room or rooms if let off 
separately. Where essential rooms, such 
as the kitchen, are shared the position is 
controlled by the Act of 1949 referred to 
below. It does not include purely business 
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premises, but a shop let as a residence 
also may be within the Acts. 

Death of Tenant.—When a tenant 
who is protected by the Acts in a con- 
trolled house dies, his widow (or her 
widower) or some other member of the 
deceased’s family who has been living in 
the house for the preceding six months, 
becomes the statutory tenant with the 
same protection against rent increases or 
ejectment as the original tenant. 

Registration of Accommodation.— 
Occupiers of houses who have spare 
accommodation which they are willing 
to make available, whether with or 
without furniture, may apply to local 
authorities for registration of the accom- 
modation and the terms on which they 
are willing to let it. The local authority 
must be satisfied that it is suitable and 
the terms are reasonable. The applicant 
can have the registration cancelled at 
any time. 

The effect of such registration is that 
it makes the accommodation available 
irrespective of anything in the tenancy 
agreement. Anyone taking such accom- 
modation cannot claim the protection of 
the Rent Restrictions Acts or refer the 
rent to a tribunal under the Furnished 
Houses (Rent Control) Act, 1946. 

Furnished Houses (Rent Control).— 
The Rent Acts, 1920 to 1939, protecting 
tenants from unfair increases of rent 
and giving additional security of tenure, 
do not apply to a dwelling-house bona- 
fide \et at a rent which includes payments 
in respect of board, attendance or use 
of furniture, but the Furnished Houses 
(Rent Control) Act, 1946, does so. 

Under that Act the Minister of Health 
has appointed Rent Tribunals to which 
application may be made for the fixing 
of a standard rent for the furnished 
premises, that is a house or part of a 
house which is let furnished; this covers 
also what are generally known as lodg- 
ings. The tenant or lodger who thinks 
he is being overcharged, or fears to be 
unjustly turned out if he refuses to agree 
to an increased rent, may apply to the 
local Rent Tribunal (through the local 
council) to have the rent fixed. The 
landlord is then debarred from action 
until the case has been considered. 
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The Tribunal inspects the premises 
and hears the parties concerned. It may 
then fix the rent higher or lower than 
that being charged and in addition may 
make a protection order to prevent the 
tenant being given notice to quit for a 
maximum of three months. 

The rent fixed by the Tribunal is 
registered with the local authority and 
it is then unlawful for the landlord to 
ask a higher rent or a premium of any 
kind from a tenant and a tenant can 
recover anything paid in excess of the 
fixed rent even if he agrees to pay it. 

The fixed rent can later be changed 
by the Tribunal if the circumstances 
change—more rooms added, more or 
less furniture and fittings, better or 
worse facilities or service. 

Landlord and Tenant (Rent Control) 
Act, 1949.—This Act modifies the series 
of Rent Restrictions Acts described 
above. Since the standard rent under the 
Acts is the rent at which the property 
was let on a certain date, or at which it 
was let for the first time, it has been 
possible in some cases for landlords 
letting their houses (or tenants subletting 
part of their premises unfurnished) for 
the first time after that date, to charge 
what they liked and to establish a higher 
standard rate. Those who contend that 
they have been overcharged in this way 
since 14 August, 1945, can, under this 
new Act, ask the local Rent Tribunal 
(the one which fixes the rents of furnished 
premises) to decide what is a “reason- 
able’ rent for the premises. The rent 
fixed by the Tribunal becomes the 
standard rent and is registered with the 
local authority. 

Where any premium has been paid by 
the tenant, or by a previous tenant under 
the tenancy, the Tribunal may order 
certain reductions to be made in the rent 
payable. 

Under this new Act tenants who 
share with the landlord or with other 
tenants have protection similar to that 
afforded to tenants of furnished premises 
under the 1946 Act. 

Finally, where tenants of furnished 
premises are given three months’ pro- 
tection in their occupancy by a Rent 
Tribunal, this may now be extended by 
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the Tribunals for successive periods, 
each not exceeding three months. 

REPAIRS.—In England a landlord is 
not bound to repair premises let by him 
(except in the one case mentioned below) 
unless he has made an agreement with 
his tenant binding him to do so. The 
exception arises where the house is let at 
a rent per annum not exceeding, in the 
County of London, £40, and elsewhere 
£26. In this case it is not possible for the 
landlord to provide by the terms of the 
tenancy that he shall not be liable for 
repairs. These provisions, however, do 
not apply where the house is let for a 
period of not less than three years upon 
the terms that it be put by the lessee into 
a condition reasonably fit for habitation, 
and the lease is not determinable at the 
option of either party before the end of 
three years. The landlord may at reason- 
able times of the day on 24 hours’ 
notice in writing enter the premises to 
view the state of repair. (See LANDLORD 
AND TENANT.) 

REPARATION (SCOTS LAW).— 
Reparation is the obligation to pay 
compensation for loss inflicted by a 
wrongful act—in other words, to pay 
damages. (See DAMAGES [Scots Law].) 

REPEAL.—One Act of Parliament 
may cancel a previous one or part of it. 
When this happens, the earlier one or 
the part in question is “‘repealed.” 

REPLEVIN.—This is the name given 
to an action which a tenant may bring 
for the purpose of recovering the actual 
goods taken in distress when the distress 
is wholly illegal. (See DisTREss.) 

REPLY.—A reply is a document in 
which the plaintiff, in an action in the 
High Court, replies to the contentions 
raised by the defendant in his defence 
(q.v.) or to the counterclaim put forward 
by the defendant. (See HIGH CouRT 
PROCEDURE; PLEADINGS.) 

REPRIEVE.—A reprieve is the post- 
ponement of the carrying out of a 
sentence passed by a Court in the exercise 
of criminal jurisdiction. In practice the 
ward is confined to sentences of death. 
In the United Kingdom the right of 
reprieve is that of the Crown, exercised 
on the advice of the Home Secretary. 

REPUTATION.—The law recognizes 
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that a person’s good name is an asset 
which he is entitled to have protected 
against attacks, and therefore it has 
enabled him to bring an action for 
slander or libel if statements are made 
injurious to his reputation. (See De- 
FAMATION; LIBEL; PRIVILEGE; SLANDER.) 

REPUTED OWNERSHIP. — In 
bankruptcy where one person allows 
another to use the goods of the first 
person in his business in such a way that 
persons dealing with him will think the 
goods are his own property, the goods are 
said to be in the reputed ownership of 
the person using them, and the lender 
will not be allowed to claim them back 
should the person to whom he has lent 
them go bankrupt. This rule only applies 
to goods which are used in a business 
and not, for example, to furniture which 
is used in a private house. Further, if 
there is a recognized custom in the 
business that persons who carry it on 
should use goods belonging to others 
the rule will not apply, for persons deal- 
ing with them will be presumed to have 
known of it, and so not to have been 
misled. (See BANKRUPTCY; TRUSTEE IN 
BANKRUPTCY.) 

REQUISITIONS ON TITLE.—These 
are the questions which are submitted in 
writing by the purchaser’s solicitor to the 
vendor’s solicitor after the latter has 
delivered to the former the abstract of 
title (which is the epitomized history of 
the documents and facts proving that 
the vendor is the owner and has the 
right to sell in accordance with his 
contract). The contract of sale usually 
specifies the time after the delivery of the 
abstract of title by which the requisi- 
tions must be delivered and replies sent. 
Unless such times are extended by 
agreement they must be adhered to, or 
they may prejudice the sale or a proper 
investigation of the title. (See Morr- 
GAGES; SALE OF LAND.) 

RES GESTA.—A statement which is 
made at the time of the occurrence in 
respect of which a trial takes place, and 
which is inseparably part of the occur- 
rence, is termed part of the res gestz and 
may be given in evidence. The rules of 
evidence in general reject testimony as 
to statements made in the absence of an 
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accused person or opposite party, but, 
in the circumstances outlined above, 
such evidence is admissible. For instance, 
in a case arising out of an accident on the 
road, the cries of onlookers just before 
the accident would be admissible in 
evidence even though the drivers of the 
vehicles could not have heard them. 

RES IPSA LOQUITUR.—This is a 
Latin expression meaning “the thing 
speaks for itself.’ 

It is a maxim in English law that where 
something has happened which could 
not, on the face of it, happen normally 
without negligence on the part of the 
defendant, a plaintiff need prove only the 
happening of the thing itself, and it is for 
he defendant to shew that the event 
complained of happened without his 
negligence. 

RES JUDICATA.—In order that a 
person may not be put continually to the 
expense of defending his rights, the law 
lays down that once a matter has been 
decided it is res judicata—‘‘a matter on 
which judgment has been given.” If any 
further action is brought on a matter 
which is res judicata, the Court will 
refuse to entertain it. This does not, of 
course, affect a right of appeal in a 
proper case to a superior Court. 

RESCISSION.—When two persons 
have made a contract, the contract may 
be put an end to, i.e. rescinded, in several 
ways. First, the parties may agree each 
to give up his rights, and secondly, one 
party may be entitled, without the 
consent of the other, to repudiate the 
contract and have an order made by the 
Court for its rescission. This will arise 
where the party applying has been 
induced to enter into the contract by 
fraud, i.e. by some untrue statement of 
the other party. Rescission, however, 
will be ordered only where the parties 
can be put back into the same position 
as before they made the contract. 

RESERVE PRICE.—When property 
is put up for sale by auction, it may be 
sold either with or without reserve. When 
a reserve has been fixed, the amount of it 
is not made known before the auction, 
and each bid is therefore made condi- 
tionally on its being above the reserve 
price. If in fact the reserve price is not 


549 


RESTAURANTS 


reached, no sale takes place. (See Upset 
PRICE.) 

RESIDUARY LEGATEE.—When a 
man makes a will he frequently gives 
gifts of his personal property to various 
persons and thereafter leaves the rest of 
his property to some other person. Thus 
aman might give £100 to A, ‘“‘my motor- 
car to B, my shares to C and the rest of 
my personal property to D.” D will 
hereupon be the residuary legatee. If a 
person does not appoint a residuary 
legatee, he will be considered to be 
intestate so far as the property not 
specifically dealt with in his will is con- 
cerned, and that property will go to the 
persons entitled on intestacy. The 
residue of property may be left to two or 
more residuary legatees. If half the 
property is left to A and the other half 
to B, and the gift to A lapses, e.g. he dies 
before the testator, B does not take all 
the property. The half which A would 
have had is distributed according to the 
rules of intestacy. (See INTESTACY.) 

RESISTING ARREST.—Any person 
who resists lawful arrest by a police 
constable, or who assists «nother in 
resisting arrest, may be punished by a 
fine not exceeding £5, or imprisonment 
for not more than one month. Where 
resistance amounts to an assault, the 
fine may amount to £20, and the im- 
prisonment to six months. 

RESOLUTiON.—A resolution is the 
expression of agreement on some matter 
by some majority of the persons present 
at a meeting. 

RESPITE.—This is the term applied 
to the postponement of a case from one 
session to a future one at Assizes or 
Quarter Sessions. The term is sometimes 
used as equivalent to ‘“‘reprieve’”’ (q.v.). 

RESPONDENT.—When a case is 
brought before a superior Court on 
appeal, the party appealing is called the 
appellant and the other the respondent. 
The term “respondent” is also applied to 
defendants in divorce cases. 

RESTAURANTS.—Restavrants are 
subject to the ordinary law as to the 
sale of intoxicating liquor, and will 
therefore require a justices’ licence for 
such sales of intoxicants as those for 
which a justices’ licence is ordinarily 
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required. They are also, of course, 
subject to the provisions of the Licensing 
Act, 1921, relating to permitted hours, 
and must not sell intoxicants outside 
such hours. The keeper of a restaurant 
will not be disqualified from receiving a 
licence because his premises are not a 
dwelling-house or because he does not 
live on the premises. He will also be 
entitled to receive a one-hour extension 
on the permitted hours if the justices, 
being satisfied that his premises are bona 
fide for the purpose of supplying food to 
which the sale of intoxicants is ancillary, 
decide to grant such an _ extension. 
Ordinary public houses are not entitled 
to such an extension. 

Drinking in Railway Restaurant Cars. 
—These do not require a justices’ licence 
and are not subject to the permitted 
hours. A licence is, however, required 
on which the duty is £1 per annum. 
Such a licence granted in respect of a 
car in which passengers can be supplied 
with meals authorizes the sale by retail 
to passengers on the car of any intoxi- 
cating liquor for consumption in the car. 
(See INTOXICATING LIQUOR; PERMITTED 
Howrs.) 

RESTITUTION OF CONJUGAL 
RIGHTS.—Any person whose husband 
or wife has deserted him or her may 
proceed by petition in the Probate, 
Divorce and Admiralty Division of the 
High Court of Justice for a Decree for 
Restitution of Conjugal Rights. 

On proof that the petitioner has been 
deserted without due cause, the Court 
may make an order requiring the spouse 
to return to the petitioner within a 
time fixed by the Court and the conse- 
quences of disobedience are (i) that the 
petitioner may at once institute pro- 
ceedings fox judicial separation (q.v.), 
and (ii) that the party who fails to comply 
with the decree automatically becomes 
guilty of desertion (q.v.). There is no 
power to enforce the order by making 
the party against whom it is directed 
return to cohabitation. (See Divorce.) 

RESTITUTION OF PROPERTY.— 
If a thief is convicted of stealing or 
certain similar offences, the Court before 
whom he is tried may order the return 
to the owner of any property in respect 
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of which he has been convicted, but 
where instead of being fined or im- 
prisoned the person convicted is bound 
over, the recognizance should not con- 
tain a condition as to the return of the 
property or repayment of its value. If 
property under such an order is taken 
from an innocent purchaser, the Court 
may compensate him out of any money 
found on the prisoner when arrested. 
There is a special provision in the case 
of stolen property which has, been 
pawned. In making an order directing 
a pawnbroker to return to the owner 
stolen property received in pledge, the 
Court may, if it thinks fit, impose the 
condition that the owner shall pay to 
the pawnbroker the amount of the 
advance or a part of it. Whenever the 
police have received any property and 
there is a dispute as to who is the rightful 
owner, the police or any person claiming 
to be entitled to it may apply to a Court 
of summary jurisdiction for an order 
as to its disposal. 

RESTRAINT OF MARRIAGE.— 
When property is left by will or settle- 
ment a condition alienating property, 
if the beneficiary marries, is void and 
of no effect. But there is no objection 
to provide for forfeiture if he or she 
marries a particular person or even one 
of a class of persons, such as adherents 
of a particular form of religious belief. 

RESTRAINT OF TRADE.—The 
law takes the view that every person 
should be given a reasonable opportunity 
to earn his living in the occupation for 
which he is most fitted, and a contract 
which restricts unreasonably a man’s 
right to’ do this is illegal. 

The question generally arises either 
when a man sells the goodwill of his 
business or when an employee of a firm 
leaves their employment. In such a case 
it is usual for the seller of the goodwill 
or the employee to make an agreement 
not to carry on the same trade within 
a certain radius of his previous business 
or his previous employment. The rule 
is that any contract which restricts 
a man in any way from carrying on 
a trade or profession is illegal unless 
one of the parties to the contract can 
shew that the contract was both in the 
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interest of the contracting parties and 
in the interest of the public. 

Where an employee, however, enters 
into an agreement restricting his right 
to gain new employment, the test as 
to what is reasonable is much more 
strictly applied, and as a general rule 
an agreement by an employee not to 
serve another employer will be illegal 
unless it is restricted both as to the 
kind of employer whom he cannot serve, 
the area in which the restriction applies 
and the time for which it applies. 

This, of course, has nothing to do 
with an agreement not to pass on trade 
secrets or tout for the customers of his 
former employers; both agreements 
are always reasonable. (See CONTRACT; 
ILLEGAL CONTRACTS; TRADE UNIONS.) 

RESTRAINT ON ANTICIPATION. 
—Where property is settled upon a 
married woman in trust, provision may 
be made in the trust instrument to 
prevent her from anticipating the income 
from it. Contracts made by her cannot be 
enforced against future instalments of 
her income. 

RESTRICTIVE COVENANTS.— 
A restrictive covenant is an undertaking 
by an occupier of land not to do a 
particular act, e.g. not to build upon a 
particular spot, or not to carry on a 
particular or an offensive trade. Such 
covenants are frequently inserted into 
leases in order to prevent the tenant 
from lowering the tone of the neigh- 
bourhood. It is also common to find a 
covenant by the lessee that he will not 
assign without the leave of his landlord. 
The landlord must not withhold his 
consent unreasonably. If the tenant 
assigns the lease, the assignee is bound 
by any covenants contained in itsjai he 
breaks them, the landlord can sue him 
for damages. But the landlord can also 
sue the original tenant, for nothing that 
he can do can relieve him of his original 
liability. If, instead of assigning the 
lease, the tenant were to make a sub- 
lease, the sub-lessee would not be bound 
by the covenants contained in the 
original lease, but the lessee would 
remain bound. 

On Sale.—Restrictive covenants may 
also come into being on the sale of land. 
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The person who actually covenants ist 
of course, bound by any such covenant 
and so are his heirs and representatives; 
but if he sells or transfers the land to a 
third person, that third person will only 
be bound to observe the covenant if it is 
negative, that is, if it is an undertaking 
not to do something. 

RETAINER.—tThe effect of giving a 
retainer to a person is to secure an 
option on the services of that person. 
The word is most frequently used in the 
case of a solicitor or barrister. (See 
BARRISTER; SOLICITOR.) 

RETAINER (EXECUTORS).—An 
executor to whom the deceased person 
owed money is entitled to pay himself 
out of assets before other creditors, 
except secured or preferred creditors. 
This is called his right of retainer. 

REVERSION.—Where a person has 
let his land to another, he becomes the 
lessor and the person taking the lease, 
the lessee. The interest comprised in 
the lease, that is to say the period for 
which it is let and the conditions of the 
letting, form an estate which is carved 
out of the lessor’s ‘interest or estate in the 
land. The lessor retains a certain right 
over the land during the continuation of 
the lease, including the right to have the 
land back free of the lease at the term- 
ination thereof in law. This right retained 
by the lessor is called the reversion. (See 
LANDLORD AND TENANT.) , 

REVOCATION OF APPOINT- 
MENT.—Where a person is given a 
power of appointment relating to certain 
property, the power may be either re- 
vocable or irrevocable. If it is irrevocable, 
the person exercising it must do so once 
and for all, ie. he cannot make an 
appointment in the manner prescribed 
and then change his mind. (See POWER 
or APPOINTMENT.) 

REWARD.—It is illegal to offer a 
reward for the return of stolen or lost 
property if any suggestion is made that 
no questions will be asked. And it is a 
felony for anyone to accept any reward 
offered unless he has used his best 
endeavours to cause the thief to be 
arrested and tried. 

Where a reward is offered for informa- 
tion leading to the arrest of a thief, the 


RIDER 


person who supplies such information 
can maintain an action for the amount 
against the person who offered it. 

RIDER.—A rider is an addition made 
to a verdict by a jury. It is not 
uncommon for coroners’ juries to add 
riders to their verdicts. A  coroner’s 
jury’s verdict should be confined strictly 
to the cause of death, but a rider deals 
with such matters as praise or blame 
attaching to individuals connected with 
the fatality, and suggestions for the 
prevention of future accidents. 

RIDING.—A person mounted on a 
horse has, of course, no greater right to 
pass over other people’s land than a 
foot passenger. A horseman may not 
ride on any footpath reserved for the 
use of foot passengers. Contravention 
of this provision renders an offender 
liable to a fine not exceeding forty 
shillings. Riding to the common danger 
is punishable by a fine not exceeding £5. 

RIGHT OF WAY.—A right of way 
is a right enjoyed by the public of using 
the land of another either as a carriage 
way, bridle way or footpath. Any road 
or way subject to such a right is called 
ahighwav. (See HIGHWAYS; ‘““TRESPASSERS 
WILL BE PROSECUTED.”’’) 

RING-DROPPING.—This is a form 
of confidence trick. The trickster pro- 
duces to a passer-by a ring, which he 
says he has just picked up. He offers to 
deposit it with his victim if the latter 
will hand him some money as security. 
If the victim is foolish enough to agree, 
the trickster departs and needless to say 
the ring turns out to be quite valueless. 
The practice is, of course, a criminal 
one and is punishable as larcency by a 
trick. (See LARCENY.) 

RINGING THE CHANGES.—This 
is a method of stealing money. The 
thief enters.a shop and makes some small 
purchase, for which he tenders a note or 
silver coin. When change is given to him, 
he so manipulates it that the shopkeeper 
does not notice that the thief is getting in 
change not merely the change he is 
entitled to, but all, or part of, the money 
he has tendered. This is, of course, 
punishable as larceny. (See LARCENY.) 

RIOT.—A riot is a tumultuous dis- 
turbance of the peace by three or more 
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persons who are assembled together with 
the intention of helping each other 
against anyone who may oppose them 
in some enterprise, and who have 
actually started to carry out their enter- 
prise in a violent manner to the terror 
of persons in the neighbourhood. To 
take part in a riot is a misdemeanour 
punishable with a fine and imprisonment 
for not more than two years. 

The Riot Act.—This Act was passed 
in 1714 but is of great practical import- 
ance to-day. (See POLice.) 

RIVERS.—Nobody owns the water 
flowing in a river, for if any person 
(e.g. a person owning land on the banks 
of the river, known as a “riparian 
owner’) used the water for his own 
purposes and thereby injured its flow 
or its quality, persons entitled to use the 
same river lower down would have a 
legal cause of complaint. 

A river may become a public highway, 
and most tidal navigable rivers are 
highways as far up as the effect of the 
tide is felt, the river-bed belonging 
usually to the Crown. The fact that a 
tidal river is a highway does not author- 
ize landing on parts of its shores except 
where a customary landing place exists, 
or in the event of necessity; nor, 
similarly, is there necessarily a right to 
walk along the banks for towing. Every 
riparian owner is entitled to access to 
the water. Non-tidal rivers are in a 
similar position, except that (i) there is 
no absolute legal right to navigate, but 
the water must have been expressly or 
impliedly ‘“‘dedicated” for use as a high- 
way in the same way as right of way over 
land must be dedicated (see RIGHT OF 
Way); after a long period of public 
navigation on a river, therefore, it 
becomes a public highway, and the same 
result follows if the river was originally 
made navigable at the public expense; 
(ii) the ownership of the bed of the 
river usually belongs to the riparian 
Owners up to an imaginary line drawn 
half-way between the opposite banks. 

ROAD.—A road may be either private 
or public. A private road is one which 
the public have no right to use, whereas 
a public road is a highway (q.v.). Another 
division of roads is into county roads 
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and ordinary roads. County roads 
include all the ‘main roads.” This 
division is important in determining 
liability for repair. County roads are 
repaired at the expense of the County 
Council. (See HiGHways; RIGHT OF WAY; 
““TRESPASSERS WILL BE PROSECUTED.”’) 

ROAD FUND.—This was established 
by the Roads Act, 1920. It is made up 
of all licensing duties for motor vehicles 
levied by the County Councils, and also 
a proportion of the fines for motoring 
offences. (See HIGHWAYS.) 

ROAD TRAFFIC.—Types of Motor 
Vehicle.—Motor vehicles are divided 
into heavy and light locomotives, motor- 
tractors, heavy motor-cars, motor-cars, 
motor-cycles and invalid carriages. 

“Heavy motor-cars”’ are vehicles with 
a weight unladen over 24 tons, which are 
constructed to carry a load or passengers 
and are not classed as ‘“‘motor-cars.” 
*““Motor-cars”” are vehicles whose un- 
laden weight does not exceed 3 tons, if 
constructed solely for the carriage of 
passengers and their effects and adapted 
to carry not more than 7 passengers and 
a driver, and fitted with the prescribed 
tyres, and 24 tons in every other case. 
“Motor-cycles” are vehicles not over 
8 cwt. in weight when unladen which 
have less than four wheels and are not 
classed as invalid carriages. It follows, 
therefore, that a tricar may be a motor- 
cycle. ‘Invalid carriages” are vehicles of 
unladen weight not over 5 cwt. specially 
made for use by persons suffering from 
physical disability, e.g. loss of a limb. 

Registration and Licensing.—The first 
duties of the owner of a motor vehicle 
are to have it registered and to obtain 
the proper excise licence for it. Where he 
is buying a new car he must apply for 
registration to the County Council of the 
district in which he proposes to keep the 
vehicle, or to the Council in whose area 
the car is at the time. 

As a result of this application he will 
receive a registration book. This sets out 
in considerable detail a description of the 
car, and if at any later time the vehicle is 
altered in such a way as to render 
inaccurate the entries on the licence, or 
to require a higher rate of duty, informa- 
tion must be sent to the Council. The 
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book must at any time be produced for 
inspection to a police officer or local 
taxation officer. 

Change of Ownership, etc.—When a 
vehicle is sold the seller must hand the 
registration book to the purchaser and 
notify the Council by whom the vehicle 
was last registered. The purchaser must 
insert in the book his name and address 
and send the registration book to the 
Council. It will be returned to him in 
due course. 

Where the owner of a vehicle changes 
his address he must put his new address 
in the book and send it to the Council 
and if the vehicle is broken up, destroyed, 
or sent permanently out of Great Britain, 
the Council must be notified and the 
book sent to them. 

Loss of Book.—When a book is lost, 
destroyed, defaced or becomes illegible a 
new one must be obtained from the 
Council, and if the old book is found 
after it has been lost and replaced, the 
Owner must return it to the Council. 

Who May Examine Register.—Any 
person who wishes to obtain the regis- 
tered particulars of a vehicle may do so 
on applying to the Council and shewing 
some reasonable cause, e.g. that he 
wishes to find out the owner of a par- 
ticular car whose number he has taken 
and against whom he wishes to bring 
proceedings. The fee is a shilling. 

Warning.—It is quite wrong to assume 
that because a certain person is registered 
as the owner of a vehicle he is entitled to 
sell it. In particular, when a vehicle is 
bought on hire purchase, it is always 
registered in the name of the hirer. 
Until he has paid all his instalments he 
has, however, no right to sell it. 

Prospective purchasers of second-hand 
cars should, therefore, never rely on the 
registration book as proof of ownership 
of the car, for if they buy the car and 
it turns out later that the person from 
whom they bought it had no right to 
sell it, e.g. because he merely had it on 
hire purchase, they will be compelled to 
hand back the car, or the value of it, 
to the hire-purchase company without 
any compensation. 

They will, of course, have rights 
against the person who sold them the 
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car, but these will be of little value to 
them in practice, since he will probably 
have disappeared or have no money. 

Identification Marks.—Each vehicle is 
given an identification mark for its 
number plates by the Council when it is 
registered, and this must be fixed to it in 
letters and figures of a certain size. The 
mark must be kept clear, but a driver 
who is charged with failing to keep it 
clear will not be convicted if he proves 
that he has taken all reasonable steps to 
prevent it from being obscured. 

The mark must be visible at all times 
and when luggage is carried on a carrier 
behind it must be placed in such a 
position that the rear number plates are 
not obscured. 

Road Fund Licences.—Licences must 
be taken out for every motor vehicle as 
evidence that the proper amount of 
excise duty has been paid. These licences 
differ entirely from the licences required 
when vehicles are being used for special 
purposes—e.g. public service vehicles 
such as taxis and buses. 

The ordinary licences are of three 
kinds—the usual Rodd Fund licence, 
General Trade licence, and Limited 
Trade licence. At the time of the taking 
out of the licence the driver must pro- 
duce his insurance certificate to shew 
that an insurance policy against certain 
risks has been taken out with some 
insurance company. (See below, Insur- 
ance.) 

Licences may be taken out either for 
the whole or remainder of a year from 
1 January to 31 December, or for one 
or more of the quarterly periods. The 
year is divided for licensing purposes 
into quarters ending 24 March, 30 June, 
30 September and 31 December. The 
first quarter is made to end on 24 March 
so that the second quarter may always 
include the Easter holidays. Licences may 
be surrendered and a refund claimed if 
the vehicle is not to be used for the full 
period for which licence has been paid. 

Licences may be renewed at the offices 
of the appropriate County or County 
Borough Council and at certain post 
Offices. 

Details of the rates of payment for 
licences for various types and sizes of 
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vehicle can be obtained at a post office. 

Certain vehicles do not require a 
licence. These are vehicles belonging to 
the Crown, motor ambulances, fire 
engines, etc., and vehicles used for the 
carrying of voters free of charge to and 
from the polls at parliamentary and 
local government elections. These last 
must, however, be insured. 

Public Service Vehicle Licences.— 
Each of these vehicles requires a public 
service vehicle licence, which will only be 
granted if the vehicle is maintained in a 
proper condition and passes the inspec- 
tion of an examiner. 

Road Service Licences.—These do not 
relate to the vehicle but to the route on 
which it is to operate. No person may run 
a public service vehicle on any route 
unless he has a road service licence in 
respect of that route. 

Drivers’ and Conductors’ Licences.— 
Special licences are required for drivers 
and conductors of public service vehicles 
and for drivers of heavy goods vehicles. 
No person can obtain a driver’s licence 
until he is 21 nor a conductor’s licence 
until he is 18. 

Applications.—Applications for all of 
these licences must be made to the traffic 
commissioners of the district. (See Car- 
RIERS’ LICENCES; HACKNEY CARRIAGE.) 

Trade Licences.—Manufacturers, re- 
pairers or dealers in motor vehicles 
obtain licences of a special kind known 
as trade licences. No vehicle with a trade 
licence may be used by anybody except 
the person to whom it is issued, or some 
servant of his, or a prospective purchaser 
of the vehicle, or unless the licensee or 
some person in his employment is present 
and in charge of the vehicle. 

Where a vehicle has accommodation 
for only one person, e.g. a motor-cycle, 
a prospective purchaser may use it for 
testing or trial. A trade licence may be 
taken out either in respect of all vehicles 
used by the licensee or in respect of all 
vehicles used by him of the cycle, tri- 
cycle or invalid carriage type. Trade 
licences are not confined to one vehicle 
but may be moved from one vehicle to 
another as required by the user. 

Trade licences are of two kinds: 

(1) General Trade Licence. This must 
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not be used for carrying passengers for 
profit or reward. A general trade licence 
for all vehicles costs £25 and for all 
cycles, tricycles and invalid carriages £5. 

(2) Limited Trade Licence, costing £5, 
for all vehicles and for motor-cycles, 
including tricycles not more than 8 cwt. 
and invalid carriages, £1. This can only 
be used for certain purposes: 

(a) test or trial during or after con- 
struction or repair or by a pro- 
spective customer; 

(b) proceeding to and from a public 
weighbridge or any place for 
registration or inspection; 

(c) delivery to a purchaser or to 
another maker, dealer or repairer; 

(d) proceeding to or from a workshop; 

(e) towing a vehicle which has broken 
down on a road; 

(f) proceeding to or from a railway 
station or a wharf for the purposes 
of transport, or to or from a stor- 
age place or sale-room. 

Even during these journeys certain 
regulations apply. A book must be kept 
in which particulars of the purposes for 
which the vehicle is to be used must be 
entered in duplicate on each occasion 
before it is used, and a copy of the entry 
must be carried on the vehicle and 
produced if required. No passengers for 
profit or reward can be carried and not 
more than two persons in addition to the 
driver must be carried and each of those 
must be either an employee or a prospect- 
ive purchaser. On Sundays, Bank Holi- 
days and Public Holidays no passenger 
may be carried at all. No goods can be 
carried in the course of trade or for 
delivery or removal, but a load of ballast 
may be carried to test the vehicle. 

Driving Licences.—It is an offence for 
any person to drive a motor vehicle on 
the road unless he holds a driving 
licence, or to employ any driver who is 
not licensed. The maximum penalty is a 
fine of £20 for a first offence, and a fine 
of £50 or three months’ imprisonment 
for subsequent offences. 

The licence is obtained from the 
council of the County or County 
Borough in which the driver lives. Un- 
like the excise licence, it does not expire 
at the end of the calendar year but 
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remains in force until 12 months from 
the date when it is first issued. 

All persons who apply for a licence 
must make a declaration as to their 
physical fitness. Persons who are physic- 
ally fit and who held a licence for some 
time before 1 April, 1934, may obtain 
a licence without any driving test, but 
all other persons—i.e. those who held 
licences before 1 April, 1934, if they are 
not physically fit, and all persons who 
did not hold a licence before that date. 
whether they are physically fit or not, 
must pass a test. 

To enable an applicant who has to 
undergo a test to acquire proficiency he'is 
entitled to a provisional licence, which 
costs 5/-. This is valid for 3 months, but 
it can only be used when the person to 
whom it is issued is driving under the 
supervision of a competent instructor, 
and this instructor must also, except in 
the case of a motor-cycle or invalid 
carriage, be present in the vehicle with 
the driver. The car or motor-cycle driven 
by the holder of a provisional licence 
must carry “‘L’’ plates. 

Age Limits.—No person under 16 may 
drive any motor vehicle; persons between 
16 and 17 may drive motor-cycles and 
invalid carriages; any person over 17 can 
drive an ordinary motor-car, but no 
person under 21 can drive a heavy motor 
vehicle. 

Production of Licences.—Every person 
driving a motor vehicle on the road must 
produce his licence for examination to 
any police constable so as to enable the 
constable to ascertain the name and 
address of the holder, the date of issue 
and the council by whom it was issued, 
under a penalty of a fine up to £5. 

A driver who has not got his licence in 
his possession may escape from any 
liability to fine by producing the licence 
within five days in person at some police 
station named by him at the time he was 
asked to produce the licence. 

Drivers should remember this pro- 
vision where they have been unable to 
produce their licence when travelling 
away from home, and should select a 
police station at some place where they 
are likely to be within the five days and 
which will give them time to have their 
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licence sent to them. The licence must be 
produced in person and it is not enough 
to send it by post. 

Endorsement.—A person who is con- 
victed of certain motoring offences may 
have the fact of the conviction endorsed 
on the driving licence. For certain 
offences the licence must be endorsed— 
e.g. dangerous or careless driving, or 
exceeding speed limit. 

A person whose licence has been en- 
dorsed may obtain a clean licence, i.e. 
a licence free from endorsement, after a 
period varying with the nature of the 
conviction for which it was endorsed. 
Where the endorsement is in consequence 
of a conviction for exceeding the speed 
limit a clean licence may be obtained at 
any time after one year from the date of 
the endorsement, if at the time of the 
endorsement the driver had a clean 
licence or a licence only endorsed for 
speed limit offences, and if, during the 
year since the endorsement, no further 
endorsement has been made. 

Where the endorsement was imposed 
not in respect of an offence against the 
speed limit but for some other offence, 
the application for a clean licence cannot 
be made until three years after the 
endorsement, and only then if, during 
those three years, no other endorsement 
has been made. For this purpose speed 
limit endorsements are not counted if 
they are more than one year before the 
date of application. Where a person has 
been disqualified from driving he cannot 
count the period of his disqualification 
in the three-year or one-year period as 
the case may be. 

Disqualification.—A person may be 
disqualified from driving for any offence 
under the Road Traffic Act, 1930, but 
not for a breach of regulations made 
under Powers given in that Act. With 
certain exceptions (see below) the dis- 
qualification may be for any period up to 
the life of the driver. 

Where a person is convicted of promot- 
ing or taking part in racing or speed trials 
on the road, being incapable of proper 
control of the vehicle through drink or 
drugs, or of using a vehicle when it is not 
properly insured, he must be disqualified 
from driving for at least 12 months unless 
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the Court for special reasons remits the 
disqualification (see Dangerous Driving 
below). 

Some disqualification on a second 
conviction for dangerous driving must 
also be imposed unless there are special 
circumstances. On a first conviction for 
careless driving the disqualification 
cannot be for more than one month, and 
on a second conviction three menths. 

When the driver has, within the three 
years before his conviction for careless 
driving, been convicted of reckless or 
dangerous driving, he is for this purpose 
treated as if that previous conviction had 
been for careless driving. No disqualifi- 
cation can be imposed for first or second 
offences against the speed limit. 

When the disqualification is imposed 
the licence must be handed to the Court 
and will be forwarded to the council 
which issued it, and who retain it until 
the disqualification ceases. For driving 
a motor vehicle when disqualified the 
maximum penalty is a £50 fine or six 
months’ imprisonment, or both. 

When a driver has been disqualified he 
may apply to the Court at any time after 
six months of the disqualification has 
elapsed and ask that his licence may be 
restored to bim, and if his application is 
refused, he may apply again after another 
three months. 

A person who is convicted of reckless, 
dangerous or careless driving may be 
disqualified from holding a licence until 
he passes the driving test. A disqualifica- 
tion of this nature may be imposed even 
though the person has already passed 
the test—e.g. when he obtains his licence. 
A person disqualified in this manner may 
obtain a provisional licence (see above). 

Insurance.—Failure to have a vehicle 
properly insured in respect of certain 
third-party risks is punishable by a fine 
not exceeding £50 or imprisonment for 
not more than three months, or both 
fine and imprisonment. The convicted 
person must also be disqualified for 12 
months except in special cases. ; 

The motorist is not required to insure 
against all third-party risks but only 
against any liability which he may incur 
in respect of the death or bodily injury 
of other persons. This includes liability 


556 


ROAD TRAFFIC 


to pay fees for emergency medical treat- 
ment to these persons (see below). 

The policy need not cover liability to 
persons who are being carried as passen- 
gers, except where they are being carried 
for hire or reward or under a contract of 
employment. A man is thus not required 
to insure against any injury to himself, 
nor to his chauffeur while driving the 
car, nor to passengers who are being 
carried without payment, although it is, 
of course, wise to do so. 

Insurance is not required against 
damage to vehicles or other property. 
The provisions as to insurance do not 
affect the ordinary rules of liability of the 
motorist or of his insurance company. 
He or the company is still only liable 
when he has caused damage through 
negligence in his driving. 

Liability of Insurance Companies.— 
When compulsory insurance was intro- 
duced in 1930 the object of the legislature 
was to protect persons who were injured 
by the negligent driving of another from 
being unable to recover any damages 
because the person responsible had no 
money. It was thought that they would 
be able to claim against the insurance 
company. This object has frequently 
been defeated by the insurance company 
inserting in the policy provisions entitling 
them to repudiate liability on very trifling 
grounds. Thus, the insurance company 
might rely on a clause in the policy under 
which the insured person warranted the 
truth of certain statements in his proposal 
form, and if any of these statements 
turned out to be untrue—e.g. if he had 
stated his age wrongly—the insurance 
company might be able to repudiate. 

This right of the insurance company to 
repudiate liability has been limited in 
several ways so far as any third person 
injured is concerned. But the right to 
repudiate is in no way affected so far as 
the insured is concerned. The insurance 
company may have to pay damages to an 
injured third person even in cases where 
they are entitled to repudiate, but in 
such cases they are damages they have 
paid on behalf of the insured person, 
from whom they may recover. 

The restrictions on the right to re- 
pudiate are of three kinds. First, there 
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are certain grounds upon which the insur- 
ance company can never rely; secondly, 
there are grounds upon which they may 
be prevented from relying if the injured 
person takes certain steps; and thirdly, 
there are grounds upon which they can 
rely if they themselves take proper 
proceedings in Court. 

Grounds upon which Company cannot 
rely.—The insurance company can never 
escape liability to the injured person by 
alleging that the insured person has 
failed to do or has done something after 
the accident which, according to the 
terms of the policy, releases them from 
liability. 

Thus it is frequently provided that the 
insured must give notice of the accident 
within a certain time. His failure to do 
this cannot now prevent any injured 
person from recovering from the insur- 
ance company, although’ the insurance 
company may be able to recover the 
money paid from the insured. 

Again, any terms of a policy which 
restrict the insurance of the person 
insured by reference to any of the follow- 
ing matters are of no effect so far as the 
liability of the insurance company to the 
injured person is concerned: 

(a) Age, physical or mental condition 
of the person driving the vehicle; 
or 

(b) the condition of the vehicle; or 

(c) the number of persons carried in 
the vehicle; or 

(d) the weight or physical character- 
istics of the goods carried in the 
vehicle; or 

(e) the time at which or the areas 
within which the vehicle is used; or 

(f) the horse-power or value of the 
vehicle; or 

(g) the carrying on the vehicle of any 
particular apparatus; or 

(h) the carrying on the vehicle of any 
particular means of identification 
other than any means of identifi- 
cation required to be carried by or 
under the Roads Act, 1920. 

Grounds which may be relied on unless 
injured person takes certain steps.—Pro- 
vided that the injured person takes 
certain steps (see below) the insurance 
company cannot repudiate liability after 
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the accident on any grounds except that 
the policy was obtained by non-disclosure 
of a material fact—i.e. by the failure of 
the insured person to tell the insurance 
company something which he ought to 
have told them, e.g. that he had had 
many accidents—or by a representation 
of fact false in some material particular. 

A material fact is one which is of such 
a nature as to influence the judgment of a 
prudent insurance company in determin- 
ing whether or not it will take the risk, 
and if so, at what premium and on what 
conditions. The insurance company can- 
not repudiate liability to the injured per- 
son for trifling mis-statements. 

An injured person who is bringing an 
action in respect of his injuries, and who 
wishes to prevent the insurance company 
from repudiating liability on immaterial 
and trifling grounds, must give notice to 
the company either before he commences 
proceedings or within 7 days afterwards. 

Grounds upon which Company may 
rely.—The insurance company may still, 
even against an injured person, repudiate 
liability on the ground that the policy 
was obtained by non-disclosure of a 
material fact or by arepresentation of fact 
which was false in some material particu- 
lar. The company must, however, bring 
an action asserting the right to repudiate 
either before the injured person com- 
mences his action for damages or within 
three months after that time. The insur- 
ance company must also, in cases where 
the injured person’s action for damages 
is commenced before their action to 
repudiate, give notice to the injured 
person within 7 days after the commence- 
ment of the insurance company’s action, 
specifying the non-disclosure or false 
representation on which the company 
intends to rely. 

All persons against whom claims 
are made in respect of which they are 
bound to insure must, on demand, state 
whether or not they were insured and 
give particulars of the policy. 

The liability of the insurance company 
under the above provisions arises only 
when the insured person has a certificate 
of insurance in force at the time of the 
accident. The provision will therefore not 
apply if before the accident out of which 
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the claim arises the policy was cancelled 
by mutual consent or by virtue of any 
provision in it, and either the certificate 
was handed back to the insurance com- 
pany before the accident or within 14 
days afterwards, or within 14 days the 
insurance company began proceedings 
against the insured person to compel 
him to surrender the certificate. 

Insurance Certificate.—The driver of 
every vehicle must have with him his 
insurance certificate and must produce it 
to a police officer. The maximum penalty 
is a fine of £20 for a first offence and £50 
or three months’ imprisonment for later 
offences. He may, however, escape from 
a conviction if he produces it at a 
police station within five days, and the 
rules applicable to the production of 
driving licences apply here (see above). 

When an insurance policy is cancelled 
the motorist must give back his certificate 
to the insurance company within seven 
days. A policy is of no effect until a 
certificate of insurance is issued. 

Offences. — The most important 
offences are dangerous driving, careless 
driving, and driving while under the 
influence of drink or drugs. The penalties 
given below are the maximum which can 
be imposed, and in most cases a penalty 
much smaller than the maximum will 
be imposed, at least for a first offence. 

Dangerous Driving.—Any person who 
drives a vehicle on the road recklessly or 
at a speed or in a manner considered 
dangerous to the public is guilty of 
“dangerous driving.”” On summary con- 
viction—i.e. ina Magistrates’ Court—the 
maximum penalty is a fine of £50 or four 
months’ imprisonment for a first offence; 
for a second or subsequent offence the 
fine may be £100, and both fine and 
imprisonment may be imposed. 

If the offence is tried on indictment, 
i.e. before a jury, the maximum sentence 
is two years’ imprisonment or a fine, or 
both imprisonment and fine. All the 
circumstances of the case must be taken 
into account in determining whether the 
driving is dangerous or not, and in 
particular the nature, condition and use 
of the road and the amount of traffic 
which is actually, or might reasonably be 
expected to be, on the road at the time. 
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It is by no means necessary that any 
damage should have been caused before 
a prosecution can be brought, and, 
indeed, a man may be prosecuted for 
dangerous driving although there is no 
other traffic on the road at the time. The 
driver may be disqualified for a first 
conviction, and on a second or subse- 
quent conviction he must be disqualified 
unless the Court considers that there are 
special circumstances in the case; the 
special circumstances must relate to the 
offence and not to the person committing 
it. For example, the fact that a man may 
lose his livelihood if disqualified or that 
he drives on work of national importance 
are not “‘special circumstances.” 

The licence must in any event be 
endorsed even on a first conviction. It is 
an offence to incite any other person to 
drive dangerously, and so a man who 
urges a taxi-driver to drive at a very fast 
speed in order to keep an appointment 
may himself be liable to a fine. A person 
who incites another to drive dangerously 
is liable to disqualification and to have 
his licence endorsed. 

Careless Driving.—It is an offence to 
drive without due care and attention or 
without reasonable consideration for 
other persons using the road. The 
punishment is a fine not exceeding £20 
for a first offence, and for subsequent 
offences a fine not exceeding £50 or three 
months’ imprisonment. Disqualification 
may be imposed for any offence, but for 
a first offence the maximum period is one 
month and for a second offence three 
months. 

Where a person is prosecuted for 
either of the above offences, or for 
exceeding the speed limit, he will not be 
convicted unless he was either warned 
at the time of the offence that he might 
be prosecuted, or he received a summons 
within 14 days of the offence, or within 
that period of 14 days a notice of the 
intended prosecution was served on or 
sent by registered post to him or to the 
registered owner. 

Where, however, the Court is satisfied 
that the police could not reasonably have 
discovered the name and address of the 
accused or of the registered owner within 
the time, or that the accused has by his 
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own conduct contributed to the failure 
to give him the proper notification, this 
defence will not avail. In all cases it is 
for the accused to prove that no notice 
was given within the proper time. 

A person who is alleged to have been 
driving dangerously or carelessly must 
give his name and address to anyone who 
has reasonable grounds for asking him; 
e.g. another motorist who has suffered 
damage or a risk of damage through 
the dangerous or careless driving. 

A police officer may arrest without a 
warrant any person whom he sees 
driving dangerously or carelessly, unless 
that person gives his name and address 
or produces his licence for examination. 

Speed Limits.—The maximum speed 
at which a vehicle may be driven will 
depend on the class of vehicle and 
whether it is used for passengers or goods. 
There is, however, one general speed 
limit applying to all motor vehicles. No 
motor vehicle may be driven on a road 
in what is known as a “built-up area”’ at 
a speed exceeding 30 miles an hour. 

A road is considered to be in a “‘built- 
up area’”’ if it has on it a system of street 
lighting with lamps not more than 200 
yards apart, but such roads may be 
excluded from the speed limit restrictions, 
and the speed limit may be applied to 
a road which does not answer the above 
description if the proper authority makes 
an order to that effect. 

The maximum penalty for an offence 
against this speed limit is a fine of £20 
for a first offence and £50 for later 
offences. Local authorities must put up 
traffic signs to indicate to motorists when 
they are entering and leaving a road to 
which the speed limit applies. 

While all vehicles are subject to the 
above speed limit when in “‘built-up 
areas,” practically all vehicles except 
private motor-cars and cycles must 
comply with a speed limit whether or 
not they are in a ‘“‘built-up area” and 
irrespective of the time of day. 

The speed Jimits applicable are: 

1. Passenger vehicles, i.e. vehicles 
constructed solely for the carriage of 
passengers and their effects: 

(a) If the vehicle is a heavy motor- 
car or is adapted to carry more 
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(6) 


(c) 


than seven passengers exclusive 
of the driver, and all the wheels 
are fitted with pneumatic tyres 
and the vehicle is not drawing a mph 
trailer 2» ©3830 
If the vehicle is s adapted to carry 
not more than seven passengers, 
exclusive of the driver, and is not 
a heavy motor-car and is draw- 
ing a two-wheeled trailer, and 
all the wheels of the vehicle and 
trailer are fitted with pneumatic 
tyres 

Invalid carriages 


30 
20 


(d) In any other case (except a 


vehicle all the wheels of which 
are fitted with pneumatic tyres 
and which is adapted to carry 
not more than seven passengers 
exclusive of the driver and which 


is not drawing a trailer) 20 


2. Goods vehicles, that is to say, 
vehicles constructed or adapted for 
use for the conveyance of goods or 
burden of any description: 


(2) 


When not drawing a trailer— 
(i) Motor-cars and motor-cycles 
if all wheels fitted with pneu- 
matic tyres; and 
(ii) Heavy motor - cars, con- 
structed or adapted for the 
conveyance of horses and 
their attendants and used 
solely for that purpose, if all 
the wheels are fitted with 
pneumatic tyres : 
Heavy motor-cars not having 
a body fitted thereon, not 
carrying any load other than 
that required for the pur- 
poses of testing and not 
exceeding 5 tons in weight 
unladen, if all the wheels are 
fitted with pneumatic tyres . 
(1) ,Motor-cars, if all the 
wheels are not fitted with 
pneumatic tyres but are fitted 
with soft or elastic tyres; and 
(2) Heavy motor-cars, if 
all the wheels are fitted with 
pneumatic or soft or elastic 
tyres : P 
(3) Motor-cars not ex- 
ceeding in weight one ton 
unladen, if all the wheels are 


30 
(iii) 


30 
(iv) 


20 
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fitted with pneumatic or 
soft or elastic tyres . - 
(6) When drawing a trailer— 

(i) If all the wheels both of the 
drawing vehicle and of the 
trailer are fitted with pneu- 
matic tyres, or if the trailer 
is attached to the drawing 
vehicle by partial super- 
imposition in such manner 
as to cause a_ substantial 
part of the weight to be 
borne by the vehicle, and 
all the wheels both of the 
drawing vehicle and of the 
trailer are fitted with soft 
or elastic tyres ; id 

(ii) If the trailer is not so 
attached and all the wheels 
of the drawing vehicle and 
trailer are not fitted with 


pneumatic tyres but are 
fitted with soft or elastic 
tyres : - 3 . 


(c) In any other case 
3. Locomotives and motor tract- 
ors— 
(a) Heavy locomotives 
(6) Light locomotives— 

(i) When not drawing a trailer 
or not drawing more than 
two trailers, if all the wheels 
of locomotive and of any 
trailer drawn by it have pneu- 
matic, soft or elastic tyres . 

(ii) In any other case : 

(c) Motor tractors— 

(i) When not drawing a trailer, 
if all the wheels of the tractor 
are fitted with pneumatic or 
soft or elastic tyres . 

(ii) When drawing a trailer— 
(1) If all the wheels both of 

the tractor and of the 
trailer drawn by it are 
fitted with pneumatic 
tyres= 1% 

If all the wheels of the 
tractor and the trailer 
drawn by it are fitted 
with soft or elastic tyres 
(iii) In any other case 


(2) 


30 


20 


20 


20 


12 
5 


A conviction for exceeding the speed 
limit must be endorsed on the driving 
licence of the offender. The motorist 
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cannot be disqualified from driving on a 
first or second conviction for exceeding 
the speed limit only. 

Fire Engines, etc.—Fire engines, ambu- 
lances and police cars are exempted from 
the speed limit in all cases where the 
observance of the limit would be likely 
to hinder the use of the vehicle in an 
emergency for which it is properly used. 

Drunkenness.—To drive or attempt to 
drive or bein charge of a motor vehicle 
on a road or other public place while 
under the influence of drink or drugs to 
such an extent as to be incapable of 
having proper control of the vehicle is a 
very serious offence. 

The punishment, if the case is tried in 
a Magistrates’ Court, is a fine of £50 or 
four months’ imprisonment for a first 
conviction; and on a later conviction the 
fine may be increased to £100. 

When the offence is tried on indictment 
—i.e. before a jury—the maximum 
penalty is imprisonment for six months, 
or a fine, or both imprisonment and fine. 
A person convicted must further be 
disqualified from holding a driving 
licence for at least 12 months unless 
some special circumstances are present 
(see Dangerous Driving). The licence must 
be endorsed. 

Any person committing this offence 
may be arrested without a warrant. 

A person is considered in charge of a 
motor vehicle even though he is not 
actually driving or even trying to do so. 
Thus a person who, being conscious 
that he was not in a fit state to drive, 
stopped the car at the side of the road 
and went to sleep until he recovered, 
would be found guilty of an offence. It 
seems probable that he would not be 
found guilty of that offence in such a 
case if he drove his car into a field instead 
of leaving it on the road. 

A person charged with being drunk in 
charge of a motor-car is entitled to be 
examined by his own doctor as well as 
the police doctor. 

Road Racing.—Any person promoting 
or taking part in a race or trial of speed 
between motor vehicles on a public high- 
way is liable to a maximum penalty of 
three months’ imprisonment or £50 fine, 
or both, and will be disqualified for at 
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least 12 months except in special cases, 

Pillion Riding.—A pillion passenger 
may be carried on a motor-cycle; but 
where the motor-cycle has no sidecar, 
not more than one person may be 
carried on the pillion and that person 
must sit astride on a proper seat securely 
fixed on the cycle behind the driver’s 
seat. The penalty for offending is a fine 
not exceeding £5 on the first conviction 
and £10 for later convictions. 

Construction of Motor Vehicles.— 
Detailed regulations have been brought 
into force prescribing such matters as 
maximum dimensions and weights of the 
various types of motor vehicle, and 
other matters relating to their con- 
struction. Such matters do not often 
concern the private driver as he is 
naturally in the hands of the manufac- 
turers, but it should be remembered that 
if a vehicle in fact infringes some regula- 
tion, e.g. by not having an efficient 
silencer, the driver may be prosecuted, 
and it is no defence for him to prove that 
the vehicle is as supplied to him by the 
manufacturers, though that may be 
pleaded in mitigation. 

Brakes.—Every motor vehicle, except 
motor-cycles with or without sidecars, 
and invalid carriages, must have an 
efficient system of brakes which operate 
to prevent two at least of the wheels from 
revolving when the vehicle is not being 
driven—e.g. is parked. In the case of 
vehicles with only three wheels, one at 
least must be prevented from revolving 
when the vehicle is not being driven. 

A motor-car must have two entirely 
independent and efficient braking systems 
in good working order, or one efficient 
braking system having two independent 
means of operation. The brakes must be 
kept in good and efficient order and 
properly adjusted. When-the vehicle is 
left standing one brake must be left on. 

Motor-cycles must have two braking 
systems or one system with two inde- 
pendent means of operation so con- 
structed that failure of any single part 
will not prevent the brakes on one wheel 
from stopping the motor-cycle within 
a reasonable distance. 

Driving Mirrors.—Every vehicle except 
a motor-cycle must have a reflecting 
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mirror. The mirror may be either in the 
centre of the vehicle or at the side, but 
where it is in the centre it should be re- 
membered that as the only means of 
vision is through the window at the back 
the vision will be obscured when the car 
is driven with that window covered. 

Windscreen.—All glass fitted to the 
windscreen or outside windows facing to 
the front of a motor vehicle, except glass 
on the upper deck of a double-deck 
vehicle, must be safety glass. 

Tyres.—All motor-cars whose unladen 
weight exceeds 1 ton must have pneu- 
matic tyres. Motor-cycles must have 
pneumatic tyres. 

Horn.—Every motor vehicle must 
carry an instrument capable of giving 
audible and sufficient warning of its 
approach and position. The driver must 
use this horn when necessary. It is, 
however, an offence to sound a horn 
when the vehicle is stationary unless 
this is necessary on the grounds of safety. 
Persons in vehicles outside a house who 
sound a horn in order to attract the 
attention of persons inside the house 
are therefore guilty ofan offence. It is 
an offence to sound a horn in built-up 
areas between 11-30 p.m. and 7 a.m. 

Lighting.—During the hours of dark- 
ness every vehicle must have two white 
front lamps (showing the full width of 
the car to oncoming traffic) and one red 
rear lamp, all of which are visible from a 
reasonable distance. The hours of dark- 
ness are, during summer-time, the time 
between one hour after sunset and one 
hour before sunrise, and, for the rest of 
the year, from half an hour after sunset 
until half an hour before sunrise. 

No light carried by a vehicle other 
than a dipping headlight may be moved 
by swivelling, deflecting or otherwise 
while the vehicle is in motion. Head- 
lamps may, however, be fitted which 
turn with the steering wheel. The identi- 
fication mark on the rear of the car must 
be kept illuminated after dark. 

Motor-cycles must have two white 
lights in front if they have a sidecar 
attached, and one white light when they 
are solo. A red rear light is necessary. 

Automatic Lights and Police Signals.— 
It is an offence for any person not to obey 
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signals given by a police officer or an 
automatic light signal. The penalty is a 
fine not exceeding £20 for a first offence 
or £50 or three months’ imprisonment 
for later offences. Every motorist must 
stop when requested to do so by a con- 
stable in uniform. 

Parking.—Local authorities have made 
bye-laws regulating the places where 
vehicles may be parked and the length of 
time they may be left in those places. 
These bye-laws are enforced by fines. In 
addition, any person leaving a vehicle 
elsewhere than at a recognized parking 
place may be guilty of obstructing the 
road. The maximum penalty is a fine of 
£20. It is also an offence to stop a 
vehicle in a position in which it is 
dangerous to others. 

No person may drive a vehicle on to 
any common land, moor land or other 
land not being part of a road except for 
the purpose of saving life, extinguishing 
fire or other like emergency or for the 
purpose of parking the vehicle, when it 
may be driven on to land within 15 yards 
of a road. Although leaving a vehicle 
within 15 yards of the road is not an 
offence, yet it may constitute a trespass 
for which an action might be brought, 
and the driver of the car must move the 
vehicle if requested to do so. 

Control.—No person may drive a 
vehicle in a position from which he has 
not full control of it. Thus it might be an 
offence for three persons to sit in front 
of a car if the driver were in any way 
hampered. The driver must also be in 
such a position that he has a full view of 
the road and traffic ahead. 

Noise.—No vehicle may be used in 
such a’ way as to cause excessive noise 
which could have been avoided by 
reasonable care. In particular, an efficient 
silencer must be fitted. 

Any person who uses or allows to be 
used a vehicle which is excessively noisy, 
either because it is badly made or in bad 
repair or because it has a load which is 
badly packed, e.g. milk cans not properly 
secured, is guilty of an offence. The 
engine must be stopped, if necessary, for 
the prevention of noise except when held 
up in traffic. 


Reversing. — In certain scheduled 
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streets in London it is forbidden to 
reverse in such a manner as to be likely 
to obstruct the flow of traffic. 

Towing.—When one vehicle is towing 
another the distance between them must 
not exceed 15 feet and the tow ropes 
must be made easily distinguishable. 
When a vehicle is being towed it must 
bear upon it the identification mark of 
the towing vehicle in place of its own. 

Accidents.—When an accident takes 
place which causes damage or injury to 
any person, vehicle, or animal (which 
includes horse, cattle, ass, mule, sheep, 
pig, goat or dog, but not a cat), owing 
to the presence of a motor vehicle on the 
road, the driver of the vehicle must stop. 

He must also give his name and ad- 
dress, the name and address of the owner 
of the car and the identification marks of 
the car to any person who asks him with 
reasonable grounds for doing so—e.g. 
someone who has been injured. If he does 
not give his name and address to some 
such person, he must report the accident 
at a police station or to a police con- 
stable as soon as he reasonably can, and 
in any case within 24 hours. 

If he does not do so he is guilty of an 
offence and liable to a fine of not more , 
than £20 for a first offence and £50 or 
three months’ imprisonment for later 
offences. 

If the accident has caused personal 
injury to any other person the driver 
must not only give his name and address 
and the particulars mentioned above, but 
must produce his insurance certificate 
within 24 hours. If he cannot do this, he 
may escape liability by producing the 
certificate within 5 days at some police 
station selected by himself, but otherwise 
he will be liable to the same punishment 
as mentioned above. 

Where the accident does not cause 
damage to any person, vehicle, or 
animal, but only to property such as a 
fence or gate, the accident need not be 
reported. Where an accident takes place 
which causes damage only to the 
vehicle of the person driving, it should 
in strict law be reported, but in practice 
this is not usually done. Further, there 
is no need to report the accident to the 
police or to produce the insurance 
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certificate to the police if the name and 
address are given and the insurance 
certificate produced to some person who 
asks for the information at the time of 
the accident. 

Claims.— When a claim is made against 
any person in respect of any liability 
against which he is compelled to. insure 
he must, if he is asked, state whether or 
not he was insured or would have been 
insured against that liability but for his 
policy being repudiated, and give parti- 
culars relating to the policy as stated in 
his certificate of insurance. 

Medical Treatment.—A doctor can 
recover the fee of 12/6 from the person 
driving the vehicle at the time of an 
accident in respect of each person to 
whom he gives emergency treatment, 
and in addition 6d. for every mile or part 
of a mile over two miles which he has to 
travel in order to give the treatment. 

Public Service Vehicles.—Motor vehi- 
cles, such as omnibuses and charabancs, 
used for carrying paying passengers, are 
known as public service vehicles. These 
require special licences and their drivers 
and conductors must also have special 
licences in addition, in the case of the 
driver, to the ordinary driving licence. 

Public service vehicles may be either 
stage carriages, express carriages or 
contract carriages. Stage carriages are 
vehicles, such as omnibuses, which carry 
passengers at separate fares, some of 
which are less than one shilling. Express 
carriages are charabancs carrying passen- 
gers at separate fares, no fare for ordinary 
passengers being less than one shilling. 
Vehicles may still be express carriages 
although special fares of less than one 
shilling are charged in the case of 
children, workmen or students. A motor 
vehicle adapted to carry less than 8 
passengers is not a stage or express 
carriage merely because it carries pas- 
sengers at separate fares on occasions of 
race meetings, public gatherings and 
other like special occasions. Contract 
carriages are vehicles hired as a whole, 
e.g. a charabanc engaged for a party of 
people. 

Passengers are considered to be carried 
at separate fares, and therefore the 
vehicles in which they are carried are 
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considered to be stage carriages or 
express carriages, even though the fares 
are paid not to the owner of the vehicle 
but to some other person, and even 
though the fares include payment in 
respect of something in addition to the 
journey. 

Difficulties arise when a party is 
formed to go on a certain motor trip, 
the members of the party each paying a 
sum of money to the person who is 
getting up the trip and he making the 
arrangements with the owner of the 
vehicle for the hire of the vehicle as a 
whole. Is the vehicle a stage or express 
carriage, or is it a contract carriage? Asa 
rule the vehicle is a stage or express 
carriage, but special provisions have been 
made to meet the needs of purely private 
parties. When the vehicle is being used 
for carrying a private party on a special 
occasion the mere fact that the members 
of the party have made separate pay- 
ments does not make the vehicle a stage 
carriage or express carriage. A vehicle is 
only considered as used for carrying a 
private party on a special occasion when: 

(a) the person bringing the party 
together is not the holder of a 
public service vehicle licence for 
the vehicle, or an agent of his, and 
acts without any remuneration; 
the journey is not advertised to the 
public; 
all the passengers, in the case of a 
journey to a particular destination, 
must be carried to or near to that 
destination, or, in the case of a 
tour, for the greater part of the 
journey; 
the fares for the journey must not 
differ on the basis of distance or 
time; 
in the case of a journey to a parti- 
cular destination, no person must 
be carried who frequently, or as a 
matter of routine, travels to that 
destination at or about the time of 
day at which the journey is made. 

Bicycles.—The regulations relating to 
motor vehicles do not apply to pedal 
bicycles. A bicycle must not, however, 
be ridden on the footway, penalty 40/-. 
Not more than one person may be carried 
on a bicycle unless it is constructed or 
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adapted for carrying more than one 
person, e.g. a tandem, on penalty of a 
fine of £5 for a first offence and £10 for 
later offences. 

Bicycles must carry a white front lamp 
and a red rear lamp to comply with 
the Road Transport Lighting (Cycles) 
Act, 1945. 

ROBBERY.—Strictly speaking, rob- 
bery is confined to stealing from a 
person with violence. It is the use of 
violence that distinguishes robbery from 
ordinary larceny. The violence may be 
committed immediately before or at the 
time of, or immediately after, the 
stealing. It need not consist of an actual 
“battery.” (See BATTERY.) 

Any treatment or violence or other 
conduct which puts the person robbed 
in fear is sufficient to constitute robbery. 

Robbery is punishable with imprison- 
ment for a period of not more than 
fourteen years. 

ROE, RICHARD.—The second of 
two fictional names formerly used to 
effect land transfer. (See Doz, Joun.) 

ROGUE AND VAGABOND.— 
Anyone found to be a rogue and vaga- 
bond may be sentenced to imprisonment 
.for not more than three months or to 
pay a fine not exceeding £25. 

Persons convicted of a variety of 
offences are deemed in law to be rogues 
and vagabonds and punishable as such. 
Examples of such offences are: betting 
in public places, being found in enclosed 
premises for an unlawful purpose, and 
unlawful fortune-telling. 

ROMAN CATHOLICS.—No Roman 
Catholic can occupy the throne, nor can 
he become Lord Chancellor. Apart from 
this, Roman Catholics are now under 
no disability, save that they cannot 
obtain or confer preferment in the 
Church of England. Roman Catholic 
clergy may not sit in the House of 
Commons but may, if otherwise quali- 
fied, sit in the House of Lords. Every 
priest must register himself with the 
clerk of the peace of any district where 
he intends to perform ecclesiastical 
functions (fee, 6d.). 

ROOT OF TITLE is the first 
document or fact and earliest in date 
dealt with in the abstract of title on a 
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sale of land and certain interests in land. 
The abstract of title is an epitome of 
the documents and facts constituting the 
Seller’s, or ‘‘vendor’s,”’ right to the land 
and to sell. It is prepared by the vendor’s 
solicitor. (See LANDLORD AND TENANT; 
MORTGAGES; SALE OF LAND.) 

ROULETTE.—Where any building 
or place is kept or used for the purpose 
of roulette, or indeed of any other 
unlawful gaming, the persons con- 
ducting or responsible for the premises 
and their assistants may be convicted 
under the Gaming House Act, 1854, and 
fined up to £500. (See GAMBLING.) 

ROUT.—This is a disturbance of the 
peace by an assembly of persons who 
intend to do something amounting to a 
riot and who have started out on the 
way to effect their purpose but have 
not yet executed it. It is really an in- 
complete riot. (See Riot.) 

ROYAL ASSENT.—Before any bill 
passed by both Houses of Parliament 
can become law it must receive the 
Royal Assent, that is, the assent of the 
Crown. In practice to-day this assent 
is never refused. It is given either by the 
King in person or by commissioners 
appointed for that purpose. 

ROYAL MARRIAGE.—Certain re- 
strictions are imposed on the freedom of 
marriage of the Royal Family; thus the 
King cannot marry a Roman Catholic 
on penalty of forfeiting the Crown. 
No member of the Royal Family—indeed, 
no descendant of King George Ii--may 
marry under the age of 25 without the 
consent of the King, and any marriage 
without this consent is void. 

ROYALTIES.—Royalties are percent- 
age or piece payments made as the 
consideration for the right to use some 
other person’s property, e.g. an author 
of a novel usually receives 10% to 25% 
on the published price of each volume 
sold. The amount of a royalty depends 
upon the terms agreed between the 
parties (with one exception in the law of 
copyright, see COPYRIGHT). 

ROYAL WARRANT HOLDER. 
Many tradesmen exhibit on their prem- 
ises or notepaper a copy of the Royal 
Arms with a statement to the effect that 
they are “Under Royal Patronage.” It 
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is not every tradesman from whom a 
member of the Royal Family makes 
some purchase who is entitled to use 
the Royal Arms in this way, and it is 
necessary for the tradesman before using 
these arms to receive authority to do so. 
Any person who, without authority, uses 
the arms is liable to a fine of £50, and 
any person who falsely represents that 
goods are made by a person holding a 
Royal Warrant, or for the service of 
the King or any member of his family. 
or for a Government department, is 
liable to a penalty of £20. 

RULE ABSOLUTE & RULE NISI. 
—When certain remedies were required, 
the procedure by which they were 
obtained was for the person desiring 
them to apply to a Court—usually a 
Divisional Court of the King’s Bench 
Division—asking for an order that a 
certain person or persons should be 
required to shew cause, i.e. to appear 
and argue before the Court, why the 
remedy should not be granted. The 
application to the Court was usually 
made in the first place ex parte, i.e. no 
notice was given to the persons against 
whom the order was desired of the inten- 
tion to make the application. If the 
Court thought, on hearing only what 
the applicant had to say, that there were 
some grounds for making the order, it 
would grant a rule nisi. Thereafter the 
case again came up for hearing, when 
the persons against whom the order 
had been made would appear and would 
argue that it should not be made abso- 
lute, i.e. should not be made at all. 
If the Court thought that an order 
should be made it made the rule absolute, 
that is, it ordered the persons to do 
what the original applicant desired 
of them. The original application is now 
for leave to apply for an order. (See 
PREROGATIVE WRITS.) 

RULE OF COURT.—When parties 
agree to submit to arbitration or to the 
award of an arbitrator, the submission 
or award may be made a rule of Court. 
This takes place when the Court makes 
an order that the submission or award 
shall be conclusive. 

RULES OF COURT.—It is necessary 
to make rules and regulations controlling 
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the procedure of actions in the Court, 
and in the High Court these rules are 
made by a Special Rule Committee 
consisting of judges, which is established 
under the authority of the Judicature 
Acts. Similar rules are also made for 
controlling procedure in the County 
Courts under the authority of a com- 
mittee of County Court Judges and 
made by the Lord Chancellor. 
RURAL DEAN.—A rural deanery is a 


ro 
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breaking into a place of worship and 

committing any felony inside, or 
breaking out after having committed any 
felony inside. Any person may arrest 
without warrant anyone committing 
sacrilege. It is a felony punishable with 
imprisonment for life. 

SALE OF GOODS.—One of the 
most common contracts entered into in 
everyday life is for the sale of goods, 
and the law relating to this transaction 
has been codified inthe Sale of Goods 
Act, 1893, which defines a contract of 
sale as one whereby the seller transfers 
or agrees to transfer the ownership in 
goods to the buyer for a money con- 
sideration. The difference between a 
sale and an agreement for sale is that 
the latter becomes a sale only when 
the conditions subject to which the 
property is to be transferred are fulfilled. 
“Goods” include all chattels, that is, 
things which can be moved and can 
be touched—such as chairs, motor- 
cars—except money. The goods may 
be in existence at the time of the 
contract, or they may be known as 
“future goods,” that is, goods which 
the seller has to manufacture or acquire 
after the making of the contract. There 
would be a contract for the sale of 
future goods where a tailor agreed to 
make a suit for a customer. 

When Contract Must be in Writing.— 
A contract of sale may be in any form, 
but when the value of the goods is £10 
or more it must be in writing signed by 
the person against whom it is to be 
enforced, as otherwise, although the 


Geers nt is the crime of 





SALE OF GOODS 


collection of parishes for administrative 
purposes within an archdeaconry. It is 
presided over by a rural dean. (See 
DEAN.) 

RURAL DISTRICT COUNCIL.— 
The rural district was originally a sanitary 
district, but has assumed more extensive 
importance as a result of subsequent 
legislation. It is governed by the Rural 
District Council, for whose constitution 
and duties see LocAL GOVERNMENT. 


contract may be perfectly lawful, it 
cannot be enforced in Court. This 
rule does not apply, and the contract 
may be enforced, if the buyer “‘accepts”’ 
part of the goods sold, and receives 
them or gives some money either in 
earnest or in part payment of the price, 
or does or says something which implies 
recognition of the contract, e.g. offering 
to re-sell the goods to someone else. 

Price Must be Money.—Goods cannot 
be sold unless the person buying them 
has to pay money for them, and if he 
has not to pay money but has to give 
some other goods in exchange, the 
contract is “‘barter” or “exchange,” and 
not sale. Where no price is fixed a 
reasonable price must be paid, but if 
the price is to be fixed by a third party 
and that party does not make a valuation 
the agreement to sell becomes void. If 
the valuation is prevented by either the 
buyer or seller the party in fault will 
be liable to pay damages to the other. 

It is open to the parties in a sale to 
make any terms which they like, but 
the law lays down certain terms which 
are to be implied in the sale unless the 
parties have clearly stated that they wish 
these terms to be excluded. 

Conditions and Warranties.—It is 
necessary here to distinguish between 
what the law calls a condition and a 
warranty. Both of these are stipulations 
or promises in the contracts, but a con- 
dition is considered to be more essential 
and vital than a warranty, so that if a 
condition is broken by the seller, the 
buyer is entitled not merely to claim 
damages but to refuse to take the goods 


566 


SALE OF GOODS 


or to pay the price, and if he has paid ~ 


it he may recover it back. A warranty, 
however, is a stipulation which is not 
considered to be so vital, and if the 
seller breaks such a stipulation, the 
buyer cannot send the goods back but 
must take them and sue the seller for 
damages. 

Can Goods be Sent Back?—When 
there is a condition which has been 
broken the buyer is not bound to refuse 
to take the goods but may keep them 
and sue for damages, and this is known 
as treating the condition as a warranty 
or “waiving the condition.” Moreover, 
where a condition has been broken the 
buyer must make up his mind at once 
whether or not he intends to keep the 
goods, for if he keeps them in such 
circumstances as to indicate that he is 
prepared to take them as being the goods 
he ordered, he will not be allowed to 
return them later, but will be left to sue 
for damages in respect of them. 

Implied Terms.—The old rule of law 
was ‘‘the buyer should beware” (caveat 
emptor), and conditions could not be 
implied into a contract of sale of goods, 
but by the Sale of Goods Act certain 
conditions are implied where the con- 
tract does not expressly exclude them. 

The first is that the seller has a right 
to sell the goods, and if afterwards it 
turns out that he was not entitled to do 
so (e.g. that they were not his property 
but were only on hire purchase), the 
buyer may repudiate the contract. 

Goods Must Answer to Description.— 
When goods are sold by description by a 
seller who deals in goods of that des- 
cription, there is an implied condition 
that they shall correspond with the 
description. Likewise where there is a 
sale by sample as well as by description 
the goods have got to correspond with 
both the sample and the description. 

Goods to be of Merchantable Quality. 
—Where goods are bought by description 
from a seller who deals in goods of that 
description there is a condition implied 
that they are of merchantable quality. 
Where, however, the buyer has an 
opportunity of examining the goods at 
the time of the sale to see whether or 
not they are of merchantable quality 
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and does not examine them, he cannot 
afterwards complain. This only applies 
to cases where the buyer would have 
found out the defect if he had looked, 
and if a man buys sparking plugs which 
have in them a flaw in the metal which 
could not be discovered by looking at 
them, he will be entitled to reject them 
when the flaw develops, whether he has 
examined them at the time of sale or not. 

Fitness for Particular Purpose.— When 
a buyer buys goods to be used for a 
particular purpose which is either 
expressly told to the seller at the time 
of the sale or is obvious from the nature 
of the goods themselves so as to shew 
that the buyer is relying on the seller’s 
skill and judgment in supplying proper 
goods, and the goods are of a kind 
which the seller normally sells in his 
business, there is a condition implied 
that they are fit for the purpose. 

No such condition applies in cases 
where goods are bought under their 
trade names. So if A buys “X’s hair 
tonic’? by that name in a chemist’s shop 
and it causes all his hair to fall out, he 
cannot blame the chemist. 

When Does Buyer First Own the 
Goods?—The consequence of a sale— 
and indeed the object of it—is that some 
goods which have hitherto belonged to 
the seller should in future belong to the 
buyer; and in very many cases it is very 
important to know at what exact stage 
the property in the goods passes from 
the seller to the buyer. The property in 
the goods means the ownership of them, 
not the possession, and the buyer may 
have got the property in the goods 
while they are still in the hands of the 
seller and so in his possession, or the 
seller may retain the property in the 
goods although they have passed into 
the possession of the buyer. 

It is important to know the exact 
moment when the property passes for 
two purposes: 

1. If the goods are destroyed by fire 
or by some accident for which neither 
seller nor buyer is to blame, the rule is 
that the person who owns the goods 
must bear the loss. , 

2. If A buys a car from B and it is 
arranged that the property is not to 
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pass until A has paid for the car, and A 
goes bankrupt before he has paid, B 
can claim the car back again. If, how- 
ever, it was agreed that the property was 
to pass at once although the price was 
not to be paid till later, B cannot claim 
back the car, which belongs to A’s 
trustee in bankruptcy, but must content 
himself with claiming the price in A’s 
bankruptcy, when he may receive only 
a few shillings in the £. 

When no Provision in _ contract: 
Ascertained Goods.—Where the parties 
have not given any definite indication of 
their intention as to when the property 
shall pass, the law has laid down that: 

1. Where there is an unconditional 
sale of specific goods the property passes 
when the contract is made, and the fact 
that the goods have not been delivered 
or that payment is not yet due for them 
does not matter. Thus, if A goes into a 
shop and buys an overcoat which he 
says he will collect and pay for the 
next day, the overcoat is already his, 
and if anything happens to it before he 
gets it without the fault of the shop- 
keeper, e.g. if the shop is broken into 
during the night and the overcoat stolen, 
he must pay the price. 

2. Where at the time of the sale the 
goods are not in a deliverable state but 
the seller has got to do something to 
them to put them in a deliverable state, 
the property does not pass until that 
is done and the buyer has notice. 

3. Where there is a sale of specific 
goods in a deliverable state but the 
seller is bound to weigh or measure or 
test them to calculate the price, the pro- 
perty does not pass until that has been 
done and the buyer has notice of it. 

4. When goods are sold “on 
approval,” or ‘“‘on sale or return,” the 
property passes to the buyer when he 
informs the seller that he does approve 
of the goods, or when he does any other 
act which indicates that he intends to 
accept them, e.g. sells them again; or 
if, without informing the seller that he 
does not intend to buy them, he retains 
them beyond the time fixed by the 
contract for their return or, if no time 
is fixed, beyond a reasonable time. 

Unascertained Goods.—Hitherto we 
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have been concerned only with “ascer- 
tained”’ goods, that is, goods which were 
in existence and the identity of which 
was known to both buyer and seller at 
the time of the contract. In the case of 
unascertained goods, that is, goods de- 
fined by description only, as a thousand 
tons of coal—not any particular thou- 
sand tons—or a pound of sugar—not 
any particular pound of sugar—or 
goods not yet in existence which the 
seller has himself to buy or manufacture, 
the ownership will normally pass from 
the seller to the buyer when the proper 
quantity of goods is appropriated to 
the contract either by the seller with the 
assent of the buyer, or by the buyer 
with the assent of the seller. 

- When goods are to be sent by rail or 
by post the buyer is considered to have 
agreed to allow the seller to appropriate 
any goods he wishes by putting them in 
the post or delivering them to the 
railway authority, so that they belong 
to the buyer after their appropriation. 

How to Prevent the Property Passing. 
—This rule is sometimes considered 
undesirable by sellers, as it means that 
the goods pass to the buyer before they 
have been paid for if payment is not to 
be made until delivery, and therefore, 
if the buyer should become bankrupt, 
his trustee could seize the goods, and 
the seller would have to be content to 
rely on his right to claim for the price 
in the bankruptcy. In order to avoid this 
the seller frequently inserts a clause in 
the contract to the effect that he is to 
retain a “right of disposal” of the goods. 

This means that the goods do not 
belong to the buyer until he has done 
something, for example has paid the 
price, or accepted a bill of exchange 
for the price. If the buyer becomes 
bankrupt before he has done the thing 
required of him, the seller can claim 
back his goods. (See Lien; STOPPAGE IN 
TRANSITU.) 

Sales by Persons not the Owners of 
the Goods.—It is a general principle of 
English law that a person cannot give a 
better title to anything than he has 

‘himself, and so, if goods do not belong 
to him and he wrongly and fraudulently 
sells them, the person who buys them 
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from him does not get a good title, and 
must hand back the goods to the true 
owner, when required to do so, without 
any compensation. He may, of course, 
sue the person who sold him the goods, 
but in practice this right may be value- 
less, for that person will usually have 
gone bankrupt or have disappeared. 
Business convenience has made necessary 
certain exceptions to this rule. 

When the seller of goods is allowed by 
the buyer to remain in possession after 
the property in the goods has passed to 
the buyer, and the seller sells the goods 
again to someone else, that person gets 
a good title to them, and the buyer 
cannot recover them. He can, of course, 
sue the seller either for the return of 
any price paid, or for damages for not 
having delivered the goods sold. A 
similar rule applies in cases where a 
buyer is allowed by the seller to get 
possession of goods which he has bought 
or agreed to buy before the property 
in them has passed to him; and there 
again if he sells them to some innocent 
person, that is, some person who does 
not know that they are not his to sell, 
that person gets a good title to the goods 
and cannot be compelled to hand them 
back to the original seller. 

This provision is of particular im- 
portance in cases of sales on deferred 
payments, that is, sales on the terms 
that the price is to be paid by instalments, 
and that the property in the goods is not 
to pass to the buyer until he has paid 
the final instalment. In such cases, if the 
buyer sells the goods wrongly to anyone 
before he has paid for them, that person 
gets a good title. A similar provision 
protects purchasers from “‘factors”’ (q.v.). 
This does not apply to what are real 
hire-purchase agreements, because the 
rule only has effect in cases where the 
person in possession of the goods has 
“bought or agreed to buy” them, and 
in proper hire purchase agreements the 
hirer does not agree to buy the goods 
but, if he pays all his instalments of hire, 
acquires an option to buy the goods by 
paying a final instalment, usually a 
nominal amount such as 5/-. He is never 
bound to buy the goods, but is merely 
entitled to do so if he wishes, so that he 
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is never a person who has “agreed to 
buy.’ Thus, if he sells the goods to 
someone else before he has paid all the 
instalments, that person must hand them 
back to the real owner. 

An Old Rule.—Where goods are sold 
in ‘‘market overt,” i.e. in a public market 
on a market day or in a shop in the City 
of London if goods of a class normally 
sold by that shop, the buyer gets a good 
title so long as he acts in good faith, 
even though the seller did not own the 
goods. (See MARKET OVERT.) 

Other exceptions to the rule that only 
the owner can give a good title to goods 
sold are: (i) sale by an authorized agent 
(see PRINCIPAL AND AGENT); (ii) sale of 
a negotiable instrument by the holder; 
(iii) sale of a pledge by a pawnbroker 
after the time for redemption has 
expired. 

Must Seller Deliver or Must Buyer 
Collect?—The parties can make any 
arrangements they please as to whether 
the seller is to deliver the goods to the 
buyer or the buyer is to collect the goods 
from the seller. If the seller is bound to 
deliver, he must pay the cost; if the 
buyer is bound to collect, the expense is 
his. If they do not make any special 
arrangement, the general rule is that it 
is the buyer’s duty to collect the goods 
from the seller’s place of business. 

When the seller sends goods to the 
buyer’s house or place of business and 
delivers them to a person apparently 
authorized to receive them who mis- 
appropriates them, the loss does not fall 
on him but on the buyer. Delivery must 
be made at the time specified in the 
contract or within a reasonable time if 
no specified time is fixed by the contract, 
and at a reasonable time of day. 

Where the goods are sent through a 
carrier, the seller should contract with 
the carrier on behalf of the buyer; 
otherwise the buyer can refuse to regard 
delivery to the carrier as delivery to 
himself, and if the goods are lost or 
damaged in transit he can sue the seller. 
Where goods are sent by sea, notice must 
be given to the buyer to enable him to 
insure, otherwise the goods will travel 
at the seller’s risk. 


What is a Good Delivery?—The seller 
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has got to deliver to the buyer the exact 
amount ordered. Thus, if the buyer 
has ordered a dozen bottles of wine and 
the seller sends 11, the buyer is not bound 
to accept them and the same applies if 
the seller sends 13. The buyer may, of 
course, accept either the 11 or the 13, 
or he may accept a dozen and send 
back 1. A buyer cannot be compelled to 
accept delivery by instalments, and 
therefore, if the seller sends 11 bottles 
and says the other is coming to-morrow, 
the buyer may refuse to take the 11, 
but if the seller sent the full 12, even 
after the 11 had been rejected, the 
buyer would have to take them so long 
as the time for delivery under the con- 
tract had not elapsed. When goods are 
delivered to the buyer which he is 
entitled to reject either because they are 
not the right quantity or quality or 
because they have been delivered too 
late, he is not bound to send them back 
to the seller but must inform the seller he 
does not intend to keep them. It is for 
the seller to collect them. 

What Buyer must Do if He Wishes 
to Reject.—When a buyer considers that 
he is entitled to reject goods in this way 
he must be careful to do nothing which 
might indicate that he has in fact 
accepted them, because if he once is 
held to have accepted the goods, he will 
be unable to return them and claim 
back his price however defective they 
may be, although he still may sue the 
seller for damages. The buyer will be 
deemed to have accepted goods: 

1. If he informs the seller that he has 
accepted them. 

2. If he does any act to the goods 
which is inconsistent with the Ownership 
of the seller. oe 

3. If the buyer retains the goods for 
more than a reasonable time without 
intimating to the seller that he has 
rejected them, so that if goods are 
delivered and a man allows them to 
lie in his warehouse without telling the 
seller that he does not intend to accept 
them, he cannot later reject them. 

When goods are sent to a house or 
business unasked, then the house- 
holder is not required to return them 
to the person who has sent them or to 
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inform him that he does not intend to 
take them, because this is not a delivery 
under a contract of sale, for there has 
been no agreement to buy the goods, 
but is merely an offer by the person 
sending the goods, which the householder 
can accept or refuse as he pleases. It 
makes no difference if the letter accom- 
panying the goods requests the house- 
holder to return them if he is not satisfied 
with them. He is not bound to do so. 
He may not, however, refuse to hand 
the goods over to anyone who calls for 
them, and if he uses the goods, he will 
be taken to have accepted the offer made 
by the sending of the goods and will 
have to pay for them. 

When is Payment Due?—The 
general rule about payment is that the 
goods have got to be paid for when the 
buyer gets possession of them, but this, 
of course, may be altered by arrange- 
ment. Thus, credit may be given to the 
buyer or he may even be Tequired to 
pay for them before they are delivered. 
, Rights of Seller.—The seller, if the 
contract is not complied with, has two 
classes of rights or remedies. The first 
is against the buyer and the second enti- 
tles the seller to seize or sell the goods. 

Rights Against Buyer.—With regard 
to the first class, the seller can sue the 
buyer for the price of the goods when 
that is due according to the contract, 
and this may be before the property in 
the goods has passed if the contract so 
provides. If no provision is made, the 
action for the price cannot be brought 
until the property in the goods has 
passed to the buyer. 

Instead of suing for the price and 
requiring the buyer to take the goods, the 
seller, when a buyer refuses to take them 
and pay for them, may accept the 
position that the goods are not going 
to belong to the buyer and may sue him 
for damages for not having accepted 
them. These damages will normally be 
the difference between the market price 
of the goods at the time when the 
buyer should have accepted them and 
the contract price. If it should happen 
that the market price is higher than the 
contract price, the seller wiil not be able 
to recover damages. (See DAMAGES.) 
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Rights against Goods.—The 
of the seller against the goods are: 

1. A lien for the price, that is, a right 
to retain the goods as long as they are 
in his possession until the price is paid. 
When the goods have been sold on 
credit the seller cannot claim to exercise 
his lien until the time allowed for credit 
has expired, except in cases where the 
buyer becomes insolvent. (See LIEN.) 

2. A right of stoppage in transitu. 
(See STOPPAGE IN TRANSITU.) 

3. A right of resale. The seller can sell 
the goods to some third party, but he 
must notify the buyer that he is going 
to do so and give the buyer a reasonable 
time to pay the price even though the 
time fixed by the contract has elapsed, 
except in cases where the goods are 
perishable and he must therefore act 
at once, e.g. fruit, or where there is a 
term in the contract expressly reserving 
to the seller a right of resale in case the 
buyer fails to pay the price at the time 
fixed. 

4. A right of withholding delivery. 
When property in the goods has passed 
to the buyer the seller must exercise his 
right of lien, but when property has not 
passed he has a right of withholding 
delivery which gives him the same power 
and arises in the same circumstances as 
the right of lien. (See STOPPAGE IN 
TRANSITU.) ‘ 

Rights of Buyer.—The buyer has 
naturally no remedies against the goods, 
and all his rights are to sue the seller 
for breach of contract. 

If the seller does not deliver when he 
should do, the buyer may do one of 
three things: 

1. If he has paid, he can recover 
the price. 

2. Whether or not he has paid the 
price he can sue the seller for damages 
for non-delivery, which will be normally 
the difference between the market price 
of the goods and the contract price. 
(See DAMAGES.) 

3. Occasionally he may be able to 
compel the seller to deliver the goods to 
him by an action for specific performance 
(q.v.), but this remedy will be allowed 
only where damages would not com- 
pensate the buyer for the seller’s failure 
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to deliver the goods, e.g. where he could 
not take the money paid as damages and 
with it buy other goods in the market 
and so be in the same position as if the 
seller had delivered the goods. 

Where the seller does deliver the goods 
but they are either not delivered in time 
or are not in accordance with the contract, 
the buyer’s rights will depend upon 
whether the term of the contract which 
has been broken is a condition or merely 
a warranty (see above.) (See CONDITION; 
CONTRACT; DAMAGES; LIEN; SPECIFIC 
PERFORMANCE; STOPPAGE IN TRANSITU; 
WARRANTY.) 

SALE OF GOODS (SCOTS LAW). 
—The law of Scotland on this subject 
corresponds very closely to that of 
England. The distinction between con- 
ditions and warranties is, however, 
not known in Scotland, and a buyer is 
entitled to reject the goods and treat 
the contract as repudiated whenever any 
material part of the contract is broken. 
A breach of warranty is deemed to be 
a failure to perform a material part of 
the contract. English Law requires a 
contract for the sale of goods valued at 
£10 or more to be in writing, but there is 
no such rule in Scots Law, so that in 
Scotland a verbal contract for the sale of 
goods of any value is valid. 

SALE OF LAND.—The methods by 
which land is transferred by the vendor 
to the purchaser follow fixed rules and 
come within the term “‘conveyancing.” 

A sale may be brought about either by 
private treaty or by auction. 

‘In the case of a sale by private treaty, 
the vendor and the purchaser, or their 
respective representatives (usually solicit- 
ors or estate agents), agree upon a price, 
and, as a rule, enter into a preliminary 
agreement which should be stated to be 
subject to the drawing up of a formal 
contract, which will contain any special 
terms which are to be binding on the 
parties in carrying through the sale. The 
formal contract is then prepared by the 
vendor’s solicitor. 

Auction.—In the case of a sale by 
auction, before the sale takes place the 
vendor’s solicitor must draw up Particu- 
lars and Conditions of Sale. The particu- 
lars contain a full description of the 
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property and should refer to any 
peculiarities or other matters which 
might be considered of importance to an 
intending purchaser. Any misdescription 
or inaccuracy might entitle the person to 
whom the property is sold by auction to 
refuse to complete the sale and to re- 
pudiate his agreement to purchase; or 
there might arise a claim for damages 
against the vendor. The conditions set 
out the terms to which the sale is subject. 

The purchaser is generally the highest 
bidder, whose bid must, however, reach 
the reserve, or minimum price, if any, 
fixed by the vendor. Such reserve price is 
not disclosed before the sale. 

Checking the Title Deeds.—The next 
steps vary according to whether the land 
is (1) Unregistered Land; or (2) Regis- 
tered Land. In respect of certain districts, 
official registries exist in which full 
particulars of land and the ownership 
thereof are registered. A 

Unregistered Land.—In the case of 
unregistered land, the procedure is 
governed by the practice which has 
gradually evolved by rules laid down in 
decided cases heard in Courts, and by 
the terms of Acts of Parliament. The 
vendor’s solicitor prepares the abstract 
of title, which is an epitome of the docu- 
ments and facts constituting the vendor’s 
title, i.e. it proves his claim to ownership 
and right to sell. If there is no agreement 
to the contrary, the abstract of title must 
cover the 30 years immediately preceding 
the sale. The earliest document is 
called the ‘‘root of title.” 

On receipt of the abstract of title, the 
purchaser’s solicitor will check it by an 
inspection of the originals of the docu- 
ments which have been epitomized. 

Either before or after inspecting the 
documents, the purchaser’s solicitor will 
compile a list of queries which arise from 
his consideration of the vendor’s title to 
the property, as disclosed by the abstract 
of title. These queries are termed 
“requisitions on title.’ 

When the purchaser’s solicitor is 
satisfied with the title, he drafts the form 
of document by which the land is to be 
transferred by the vendor to the pur- 
chaser. This document is the ‘“‘convey- 
ance.”’ He sends the draft to the vendor’s 
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solicitor for approval. After the wording 
has been agreed, the conveyance is 
engrossed, i.e. a fair copy is made. This 
is executed by the vendor. By the expres- 
sion “‘execute the conveyance” is meant 
that all persons who must sign the docu- 
ments because they are one of the con- 
tracting parties must, in addition to 
signing, seal and deliver the document. 

An appointment is made to complete 
the sale at the office of the vendor’s 
solicitor, or at such other place as the 
vendor may nominate or the. parties 
agree upon. The purchaser’s solicitor 
attends with the balance of the purchase 
price either in cash, or, by arrangement, 
in the form of a banker’s draft. If there 
are any small outgoings, such as rates, 
taxes, ground rent, etc., to be adjusted, 
the vendor’s solicitor, shortly before the 
day fixed for completion, sends a state- 
ment shewing the amount due to or from 
the vendor to the purchaser’s solicitor, 
and on the completion the necessary 
adjustment is made. In return for the 
balance of the purchase-money, the 
purchaser’s solicitor receives from the 
vendor’s solicitor the conveyance and 
the title deeds in the vendor’s possession, 
except that if any such deeds relate to 
other land belonging to the vendor which 
he is not selling to the purchaser, they 
will not be handed over. In that case the 
vendor gives an undertaking in the con- 
veyance that he will produce them to the 
purchaser when required and keep them 
safely. 

Registered Land.—In the case of 
Tegistered land, the procedure to be 
followed is laid down by the Land 
Registration Act, 1925. 

SALE OR RETURN.—Goods are 
frequently sold on terms that if the 
purchaser is unable to resell them, he 
may return them to the person who sold 
them to him. (See SALE or Goons.) 

SAMPLE, SALE BY.—See SALE oF 
Goops. 

SANITARY INSPECTOR. —A 
sanitary inspector must be appointed by 
every local authority to act as their 
investigating officer in all cases relating 
to the healthy conditions of dwelling- 
houses and other premises in their 
district. The sanitary inspector makes a 
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report to the local authority and to the 
medical officer of health upon houses 
which are in an insanitary condition or 
which are in a condition making them 
dangerous to the health of the inmates. 
(See Housinc; Pusiic HEALTH.) 

SCAVENGING.—A local authority 
may make bye-laws requiring occupiers 
of premises to keep the footways and 
pavements adjoining their premises clean 
by the removal of snow or filth. 

In London every sanitary authority for 
the various districts must arrange for the 
removal of house refuse at regular 
periods. (See LocaL GOVERNMENT; 
Pusiic HEALTH.) 

SCHEDULE OF DILAPIDATIONS. 
—Leases of land and buildings contain a 
number of conditions, called ‘“‘coven- 
ants,” a usual one being to impose on the 
lessee, who is the person to whom the 
lease is granted, the obligation to keep 
the property in repair. Power is then 
usually given to the lessor, who is the 
landlord, to enter, or send a representa- 
tive, on to the property from time to time 
in order to examine the condition of the 
same. If he finds that repairs have not 
been carried out, a list of the work 
required, namely a ‘“‘schedule of dilapi- 
dations,” is sent to the lessee, together 
with a notice informing him that the 
work must be done within two months, 
and, as a rule, setting out the covenant 
in the lease which imposes the obligation 
to repair on the lessee. (See LANDLORD 
AND TENANT.) 

SCHOOL.—AII children between the 
ages of 5 and 15 must attend a suitable 
school for the purpose of receiving 
elementary instruction, and provision is 
made in the Education Act, 1944, for 
raising the leaving age to 16 when this is 
practicable. (See EDUCATION.) 

SCHOOLMASTERS. — A - school- 
master is bound to educate his pupil, and 
for that purpose is given a quasi- 
parental authority over him, with power 
of reasonable punishment. (See EDUCA- 
TION; TEACHERS.) 

SCIENTER.—This means knowledge 
in law. For instance, if a person is injured 
by the domestic animal of another he 
cannot recover damages for his injury 
from the owner unless he shews that the 
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latter knew that the animal was of a 
mischievous disposition. The knowledge 
of the owner as to this would be described 
as scienter. (See ANIMAL.) 

SCOTLAND YARD. — The _head- 
quarters of the Metropolitan Police are 
situated at New Scotland Yard at 
Whitehall. (See Poxice.) 

SEA.—No country or person owns the 
sea or any part of it. Nations exercise 
certain jurisdiction over their own terri- 
torial waters (q.v.) but do not own them. 
Offences committed at sea are, in 
general, triable according to the law of 
the country to which the ship on which 
the offence takes place belongs. Certain 
offences, such as piracy, are triable in 
the English Courts whatever may be the 
nationality of the pirates or of their ships. 

SEASHORE.—The seashore is strictly 
speaking the ground between high- and 
low-water mark. It may be privately 
owned, and in many cases is, but in the 
absence of an owner who can trace his 
title to a grant it belongs to the Crown. 
Ownership of the seashore, however, 
cannot prejudice the right of every 
person to sail over or fish in it when 
covered by the sea. On the other hand, 
the public have no right to walk across 
the land from boats except to avoid the 
perils of the sea. While this applies to the 
public at large, in most places there is a 
legal custom permitting local fishermen 
lawfully to cross the seashore. — 

The public, however, have no right to 
shoot on the seashore, or to collect 
seaweed or other articles thereon. Sand 
and gravel on it are the property of the 
owner, while, in general, portions of 
wrecked vessels when washed up belong 
to the Crown. The public have no legal 
right to use the seashore for bathing if 
the owner objects. 

SEARCHES.—The solicitor acting for 
the purchaser of land must satisfy him- 
self that the seller’s, or ‘‘vendor’s,” 
“title” is in order, that is to say, that the 
land is his to sell. One part of his in- 
vestigations will be to make “‘searches” 
or enquiries at a number of official 
registries. (See SALE OF LAND.) 

SEARCH WARRANTS.—A search 
warrant is an authority issued by a 
Justice of the Peace empowering a police 
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constable, or other person as directed, to 
enter upon any premises named in the 
warrant for the purpose of searching. 
The person executing the search warrant 
may enter the premises by means of 
force if he cannot gain access otherwise. 
He may take away any article he finds 
on the premises which is mentioned in 
the warrant, or which relates to the 
charge in respect of which the warrant is 
issued. He may also arrest any person 
whose name is in the warrant or in whose 
possession any articles named are found. 
It is essential that when a search is 
carried out under a warrant one of the 
officers carrying it out should have the 
warrant with him. If the occupier on 
the premises requires to hear the warrant 
read, the officer executing it must read it. 

Although it is, in most cases, unlawful 
to force one’s way into premises without 
a search warrant, nevertheless there are 
some offences which justify this being 
done. For instance, if it is reasonably 
suspected that a murder, or strictly any 
felony, is being committed on private 
premises, any police officer or, indeed, 
any other person is-justified in entering 
upon the premises without a warrant, to 
prevent the commission of the crime. 

SEASON TICKET.—Season ticket 
holders have the right to travel between 
two stations for a period of time on as 
many occasions as they please. Their 
tickets are not, however, usually valid 
for journeys other than that between the 
two stations, but in practice the railways 
are usually prepared to accept the tickets 
as valid and to charge any excess. (See 
RAILWAY PASSENGERS.) 

SECRET COMMISSION.—The law 
forbids persons to make secret com- 
missions when acting as agents. This is 
because an agent is supposed to use his 
best endeavours for his principal and to 

have his interest alone at heart. If any 
agent does receive any secret com- 
mission, his principal can recover from 
him the whole amount so _ received. 
Moreover, most secret commissions 
amount to corruptions. (See BRIBERY; 
PRINCIPAL AND AGENT.) 

SECRETARY OF STATE.—There 
are seven Secretaries of State—for the 
Home Department, for Foreign Affairs, 
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for the Colonies, for Commonwealth 
Relations, for War, for Air and for 
Scotland. 

SECURED CREDITORS.—A 
creditor is said to be ‘‘secured”’ when he is 
entitled to be paid his debt out of certain 
assets of the debtor—for example, where 
the debtor has mortgaged to him a piece 
of land or pledged with him some goods 
in security for the debt. (See BANK- 
RUPTCY; DEBENTURE; WINDING-UP.) 

SECURITY FOR COSTS.—In some 
cases a litigant may be required, before 
he is allowed to prosecute his claim, to 
pay into Court some money which the 
person whom he is suing may look to, 
should his defence succeed, for the 
purpose of paying the costs he incurs in 
defending the action. 

In High Court actions security may be 
required: (1) where the plaintiff resides 
abroad; (2) if the plaintiff’s place of 
residence is not stated, or is incorrectly 
stated in the writ of summons; (3) if the 
plaintiff is insolvent and really suing for 
the benefit of third parties; (4) where the 
plaintiff is a privileged person, e.g., the 
servant of an ambassador; (5) where the 
plaintiff is a limited liability company 
and there is reason to believe that its 
assets will be insufficient to meet the 
costs if the action fails; (6) where the 
plaintiff in tort is without visible means 
to pay costs on failure; (7) against a de- 
fendant who is substantially a plaintiff, 
€.g., ON a counterclaim or interpleader; 
and (8) against a married woman in such 
cases only where she has a sufficient 
separate estate. 

In the case of appeals a much wider 
discretion is employed and security for 
the costs of an appeal is often ordered to 
be given when security in the first action 
would have been refused. 

In the County Court security for costs 
is normally required from the plaintiff 
only where the defendant neither resides 
nor carries on business within 20 
miles of the Court in which he is being 
sued. 

SEDITION.—Sedition must be dis- 
tinguished from high treason (q.v.). 
Conduct aimed at stirring up strife and 
ill-feeling between the classes, or at 
producing civil commotions or public 
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disorder, or at bringing the King or his 
government into hatred or contempt 
with the people is seditious and punish- 
able as sedition. The crime may be 
committed by word of mouth, or by acts, 
or by writing. 

Every subject has the right of freely 
and publicly discussing political matters 
provided he does not directly or in- 
directly incite others to violence or un- 
lawfully intend to produce any of the 
results set out above. It is only when the 
proper limits of political discussion are 
exceeded that sedition is committed. 

SEISIN.—Seisin was the old legal 
word for possession, and the person in 
possession of property was said to be 
“seised’”’ of it. In course of time it came 
to be distinguished from mere or bare 
possession, and came to mean only 
possession which was lawful. It is no 
longer used in any strict legal sense. 

SEPARATION AGREEMENT. — A 
separation agreement between a husband 
and wife is perfectly lawful provided an 
actual immediate separation is intended, 
or has already taken place. On the other 
band, an agreement for a separation 
which may take place in the future is 
invalid, as it is regarded as being contrary 
to public policy. Further, if an agreement 
is made for the parties to separate, and 
they do not in fact separate, then the 
agreement becomes void, and cannot be 
relied upon subsequently in the event of a 
later separation. If a husband and wife 
decide to live separate and apart, it may 
be advisable in the interests of both 
parties for an agreement to be recorded 
in writing and signed by them, but it 
should be borne in mind that if at a later 
date one of the parties wishes to petition 
for divorce, the separation agreement 
may be a serious embarrassment. For 
instance a written, or even verbal, agree- 
ment to live apart may be a bar to a suit 
for restitution of conjugal rights, or for 
dissolution of the marriage on the 
grounds of desertion. 

In the event of there being any default 
in payment of any periodical sums pro- 
vided for by the agreement, the proper 
course is to sue, either in the High Court 
of Justice or in the County Court, 
according to the amount that is owing. In 
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the event of there being a breach of the 
agreement in respect of molestation, the 
party molested may apply to the High 
Court of Justice for an injunction 
restraining the other from committing 
further breaches. (See Divorce.) 

SEPARATION ORDER.—A separa- 
tion order is part of the relief that can be 
obtained in the Police Court by a married 
woman against her husband. It is similar 
in its effect to a judicial separation. The 
latter can be obtained only in the High 
Court of Justice. A separation order 
relieves a woman of the duty of living 
with her husband and protects her from 
him should he attempt to require her to 
do so. It places her as regards property 
in exactly the same position as if she were 
unmarried. It can, if the magistrates 
think fit, be accompanied by an order 
for the husband to make to her periodical 
payments for the support of her and her 
children. The maximum amounts that 
can be ordered are £2 weekly for the wife 
and ten shillings weekly for each child, 
unless the wife elects, as she may, to take 
out a summons under the Guardianship 
of Infants Act, in which case the order 
may include £1 for each child. Orders 
can also be made as to the custody of 
the children. If it is proved that the 
wife has committed adultery no separa- 
tion or maintenance order may be made, 
or if already made must be discharged. 
An exception, however, is made to this 
if the conduct of the husband has sub- 
stantially led to the wife’s adultery. 

A separation order may be made on 
any of the following grounds: a con- 
viction for aggravated assault, desertion, 
persistent cruelty, wilful failure to pro- 
vide reasonable maintenance for the wife 
or infant children, and habitual drunken- 
ness. =) 

The procedure for obtaining a separa- 
tion order is for the wife to apply at the 
Police Court for the district in which she 
resides for a summons against her 
husband. The summons, when granted, 
must set out the particular grounds upon 
which the wife asks for the order, e.g. 
desertion. A date is fixed for the hearing 
of the summons. The wife must then 
attend and give evidence upon oath of 
the matters of which she complains. She: 
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made the twenty second 
day of July One 
thousand nine hundred 
and fifty 
BETWEEN GEORGE 
HUNTER of 2276 
Randolph Crescent Bremcaster (hereinafter called the husband) of the 
one part and ELIZABETH MARGARET HUNTER his wife (hereinafter called 
the Wife) of the other part WHEREBY IT IS AGREED as follows :- 





pi THE husband and wife shall for the future live apart from each 
other and the wife shall be freed from the control of the husband 
The wife shall have the custody of the three children of the marriage 


as NEITHER the husband nor the Wife shall molest or annoy or 
interfere with the other or endeavour to compel the other to cohabit 
or live with him or her by any proceedings or in any manner 
whatsoever 


3. THE husband will pay to the wife for the support dnd maintenance 
-of herself (so long as she shall lead a chaste life) the weekly sum 
of ONE POUND and for the support and maintenance of each of the said 
children while under the age of sixteen a further weekly sum of 
SEVEN SHILLINGS AND SIXPENCE 


4, THE wife shall out of the said allowance or otherwise support 
herself and the said children and in case the husband shall at any 
time or times hereafter be called upon to pay and shall pay any debt 
which the wife shall have incurred then the husband may deduct the 
amount of such payment from any sums thereafter payable to the wife. 
hereunder whether in respect of herself or in respect of the said 
children 


5. IN case the husband and wife shall at any time hereafter come 
together and cohabit or if their marriage shall be dissolved this 
agreement shall henceforth determine 


IN WITNESS whereof the parties hereto have hereunto 
set their hends the day and year first before written: 


SIGNED by the above named) aye Winter 


GEORGE HUNTER in the presence of :) > 
Kt Rnaeteh Groent, Gremenalir 
Abr, KC , ? 
Bank Uke, 


SIGNED by the above named ) fa nA eee 
ELIZABETH MARGARET HUNTER in the ) 
es ) 
Pree ence ° x. Stew Sco 
78 Ieston fos Flore 


Kanehootesm Banker Chik 


A Specimen Separation Agreement. 
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should, where necessary, bring witnesses 
to support her case. This is particularly 
desirable where she complains of per- 
sistent cruelty. The husband is then 
allowed to present his case and the 
bench gives its decision. In a suitable 
case, a Woman may obtain an order for 
her husband to make her some interim 
payments pending the conclusion of the 
case. A similar remedy is open to the 
husband where the wife is an habitual 
drunkard, persistently cruel to the child- 
ren, or has been guilty of adultery. (See 
DESERTION; Divorce.) 

SEPARATION (SCOTS LAW).—See 
Judicial separation under Divorce 
(Scots Law). 

SEQUESTRATION, ECCLESIASTI- 
CAL.—Sequestration is the taking of 
the proceeds of a Church of England 
benefice by an officer appointed by the 
Bishop, while the position of the in- 
cumbent remains otherwise the same. 

SEQUESTRATION (SCOTS LAW). 
—See BANKRUPTCY (Scots Law). 

SERVANTS.—See MASTER AND SERV- 
ANT. 

SERVITUDE (SCOTS LAW).—A 
servitude corresponds to what is called 
an easement in English law and is a 
burden on lands or buildings imposed in 
favour of the owner of other land or 
buildings. The property entitled to the 
benefit of the servitude is known as the 
dominant tenement, and that which is 
subject to the servitude as the servient 
tenement. Servitudes may be either 
positive or negative. A positive servitude 
entitles the owner of the dominant tene- 
ment to exercise certain active rights 
over the servient tenement, e.g. a private 
right of way or the right to take water 
from a well or stream in the servient 
tenement or to convey water through it 
by aqueduct. A negative servitude does 
not entitle the owner of the dominant 
tenement to do any act but merely 
prohibits the owner of the servient 
tenement from doing something which 
he would otherwise be entitled to do. 
Thus, a right enjoyed by a dominant 
tenement to have a certain flow of light 
to its windows uninterrupted by the 
servient tenement is a negative servitude. 

Servitudes are acquired by grant, 
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either express or implied, from the 
owner of the servient tenement. But they 
may also be acquired by forty years’ 
positive prescription (see PRESCRIPTION 
[Scots LAw]); indeed, prescription is the 
only method of acquiring negative 
servitudes. 

SET-OFF.—Where a defendant in an 
action in the High Court or County 
Court has a claim against the plaintiff 
for a debt or definitely ascertained sum 
of money, and this claim is in the nature 
of a contra-account against the plaintiff, 


‘it is known as a set-off and may be 


tried at the same time as the original 
action against the defendant, provided 
that notice of the set-off has been given 
to the plaintiff. 

It differs from a counterclaim, in that 
it is a real defence to the action, and if 
the defendant in an action succeeds in 
establishing a set-off as great as, or 
greater than, the plaintiff’s claim, he is 
entitled to all his costs. (See Country 
Court PRocepuRE; HiGH Court Pro- 
CEDURE; PLEADINGS.) 

SETTLED ACCOUNT.—When two 
parties have in writing balanced the 
accounts existing between them and 
accepted that balance as correct, the 
account is said to have been settled. The 
fact that an account has been settled 
is a good defence to an action for an 
account (see Accounts), though, if 
there are grave errors in the account, the ; 
items may be examined and the account 
corrected accordingly. 

SETTLED LAND.—Settled land is 


land held under a settlement. (See 
SETTLEMENT.) 
SETTLEMENT.—Property can be 


settled on a number of people so that 
each enjoys the income from it in 
succession but cannot dispose of the 
property itself. This is called a settlement. 
If an owner of property desires to settle 
it, he may do so by his will, or during his 
lifetime by deed. The method of effecting 
a settlement is to transfer the property 
to trustees upon the various trusts 
desired, e.g. to pay the income to A for 
his life, then to B, and finally to hand over 
the whole property to B’s children. There 
is a limit imposed by law on the time 
during which property may be tied up in 
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this way. Property can be settled for any 
period provided it does not exceed the 
lifetime of a living person and twenty- 
one years afterwards. (See TRUST.) 

Another meaning of the word settle- 
ment is the compromise of an action 
when the parties in it have come to terms. 

SETTLEMENT (MARRIAGE).—Un- 
til comparatively recent times, when a 
woman married, all her property be- 
longed to her husband, and she might be 
left destitute after his death. In order to 
avoid this, it became the custom to enter 
into marriage settlements. 

Bankruptcy.—Considerable protection 
is given to settlements made before 
marriage and in consideration of marriage 
in the event of the bankruptcy of the 
person making the settlement. (See Post- 
NupTIAL SETTLEMENT.) 

SETTLEMENT (POOR LAW).— 
Formerly if a person wished to obtain 
poor relief otherwise than as a casual 
poor person he had to show that he had 
a settlement or domicile in the county or 
borough to whose assistance officer he 
was applying. (See NATIONAL AssistT- 
ANCE.) ~ 

SETTLING DAY.—When a transac- 
tion is entered into on the Stock Ex- 
change, the parties do not usually intend 
that the shares shall be delivered or the 
money paid for them at once, but the 
transaction, unless anything to the con- 
trary is stated, is arranged to be com- 
pleted on the next settling day. There are 
usually two settling days in each month, 
one about the middle and the other 
about the end. (See Stock EXCHANGE.) 

SEVERAL.—When a number of 
persons are liable under some contract or 
other obligation they may be liable 
either jointly or jointly and severally. 
(See JoINT AND SEVERAL.) 

SEXTON.—The sexton is appointed 
by the parochial church council and the 
incumbent acting jointly. The sexton may 
be male or female. Payment is made 
sometimes by fees, sometimes by salary. 
His duties may include the care of the 
graveyard, the care of the church and 
property therein. and the ringing of the 
church bells. 

SHARES.—The capital of a company 
usually consists of shares which entitle 
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the holders of them to receive part of the 
profits when declared as dividends, and 
also to take their proportionate share of 
the property of the company when the 
company is wound up. 

Issue for Less than Face Value.— 
When shares are issued by a company, as 
distinct from when they are sold in the 
market from one shareholder to another, 
they must not be issued at a discount, i.e. 
at less than their face value, and they 
must be issued in exchange for cash. 

It is, however, possible to issue shares 
at a discount if the issue is authorized by 
a resolution of a general meeting of the 
company and is sanctioned by the Court. 

Issue not for Cash.—It is always 
possible to issue shares otherwise than 
for cash so long as certain formalities are 
observed. The agreement to do so must 
be in writing and must be registered with 
the Registrar of Companies within one 
month of the date when it is entered into. 
Shares are frequently issued otherwise 
than for cash in cases where the company 
is purchasing a business, and the sellers 
agree to take so many shares instead of 
money as the purchase price. 

Minimum  Subscription.— See 
MUM SUBSCRIPTION. 

Transfers.—A transfer of shares from 
one shareholder to another is quite a 
different thing from an allotment of 
shares when first issued by the company 
to a person who has applied for them. 
Every shareholder has a right to transfer 
his shares in the form prescribed by the 
company’s Articles. — 

How to Sell Shares.—The transfer of 
shares usually takes place in three Stages. | 
First of all a contract is made for their 
sale. ‘If the shares are dealt in on the 
Stock Exchange this will be made 
through a broker there. The actual 
transfer will be made some days later 
when the formal transfer document is 
signed by the seller and handed to the 
buyer together with the share certificate. 
The next stage is when the buyer sends. 
the share certificate and the transfer form | 
to the company and requests them to 
register him as the shareholder of these | 
shares. The company is bound to insert 
his name on the register and send him _ 
another share certificate made out in his 
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own name within two months. Until 
the transfer has been registered by the 
company, the seller remains the share- 
holder in the eyes of the company. 

Dividend Rights.—It may be that when 
the agreement is made the company has 
declared a dividend on the shares which 
has not yet been paid but will be paid ina 
short time. In such a case, the buyer and 
seller should agree at the time of the sale 
who is to get this dividend. In any event 
it will be paid in the first place by the 
company to the seller, as the share is still 
registered in his name in the books of the 
company. If they decide that the seller 
shall retain it, then the sale is said to be 
“ex dividend;” if the seller when he 
receives it from the company is to hand 
it over to the buyer, the transaction is 
“cum dividend.”” When no_ special 
arrangement is made, the seller is entitled 
to any dividend declared before the date 
of the agreement of sale, even though it 
is not payable until after the transfer. 
If the dividend is declared before the 
transfer is registered the buyer will have 
to call on the seller to hand it over to him. 
(See CAPITAL; COMPANIES; DIVIDEND; 
MINIMUM SUBSCRIPTION; PREFERENCE 
SHARES; QUALIFICATION SHARES; SHARE 
CERTIFICATE; SHARE WARRANT; WINDING 
Up.) 

SHARE CERTIFICATE. — Every 
member of a company has a right to a 
share certificate certifying that he holds 
so many shares in the company, and 
when shares are transferred the purchaser 
is entitled to have a new certificate sent 
to him by the company within 2 months 
of the time when he sends them his 
transfer. If the share certificate is lost, 
the company will issue a new one to the 
shareholder if he can prove that the certi- 
ficate has been lost or destroyed. (See 
CAPITAL; SHARES; SHARE WARRANT.) 

SHARE PUSHING.—in the past a 
great many investors lost their money 
through buying shares which were 
suggested to them by unscrupulous 
finance houses and which had no value 
whatsoever. In order to put a stop to this 
the law has now forbidden anyone to go 
round from house to house offering 
shares either for subscription, i.e. shares 
in a new company, or for sale. It is also 
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forbidden, without going round in 
person, to send any written offer to sell 
shares to anybody unless full particulars 
of the shares are given, with the dividends 
that have been paid, the names of direct- 
ors and very largely the same inform- 
ation as is required to be inserted in a 
prospectus. Further legislation now 
requires dealers in securities who are not 
members of a recognized stock exchange 
or association to be licensed, and pro- 
vides penalties for fraudulently inducing 
persons to invest money or distributing 
circulars relating to investments, except 
in certain circumstances. (See Pro- 
SPECTUS.) 

SHARE WARRANT. — When the 
shares of a company are fully paid, i.e. 
when the full amount of the nominal 
value has been paid by the shareholder 
to the company, the company may issue 


. share warrants instead of shares. A share 


warrant differs from a share in that the 
property in it can be handed from one 
person to another simply by handing 
over the piece of paper which is the 
share warrant certificate and without 
any registration in the company’s books. 
(See CAPITAL; SHARES.) 

SHEEP.—Sheep are domestic animals 
and accordingly can be owned. 

Dogs that worry sheep may be shot by 
the owner of the sheep if it is necessary 
for the protection of the sheep, and the 
owner of a dog that has done damage to 
sheep is liable for any damage it has 
done. (See ANIMAL; CATTLE; CRUELTY 
To ANIMALS; Doa.) 

SHERIFF.—A sheriff is a county 
official. His duties are to carry out the 
orders of the High Court of Justice and 
to make arrangements for the sittings of 
that Court in various parts of the county. 
Thus, he has to supervise the execution 
of judgments, including the carrying out 
of sentences of death. He also has to 
arrange for the attendance of jurors at 
assizes. He has certain duties to perform 
in connection with the attendance of 
judges at assizes. 4 

SHERIFF-COURT (SCOTS LAW). 
—Scotland is divided into a number of 
sheriffdoms, each with one or more 
Sheriff-Courts. The judge who normally 
presides in this Court is not, however, 
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the Sheriff Principal, who is, in most 
cases, an advocate in busy practice in 
Edinburgh, but the Sheriff-Substitute, 
who resides in the district of the Court 
and is a trained lawyer. The Sheriff 
Principal sits only from time to time for 
the purpose of hearing appeals from the 
Sheriff-Substitute in civil cases (there is 
a further right of appeal from the Sheriff 
Principal to the Inner House of the 
Court of Session, though in most cases 
it is competent to appeal direct to the 
Inner House without first going to the 
Sheriff Principal). 

Whereas the English County Court 
has, with some exceptions, a jurisdiction 
limited to claims involving not more than 
£200, the jurisdiction of the Sheriff- 
Court is unlimited in matters concerning 
moveable rights—i.e. actions relating to 
claims for damages either for breach of 
contract or for reparation, landlord and 
tenant, partnership and all mercantile 
transactions. The Court cannot, how- 
ever, try any case relating to status, and 
so such matters as marriage, divorce and 
legitimacy are outside.its jurisdiction. 

In matters relating to heritage (i.e. 
land) the Court has also unlimited 
jurisdiction but if the land exceeds £1,000 
in value or £50 a year in annual value 
either party may have the case removed 
to the Court of Session. 

The Sheriff-Court also has a con- 
siderable criminal jurisdiction, the only 
higher Criminal Court being the High 
Court itself. Indeed, it is in the Sheriff- 
Court that the great majority of criminal 
prosecutions take place, and its criminal 
jurisdiction takes in much of what in 
England is the sphere of the Justices 
of the Peace in both Petty Sessions and 
Quarter Sessions. Though in civil matters 
the Sheriff-Court largely corresponds to 
the English County Court the County 
Court has no criminal jurisdiction. 

SHERIFF’S COURT.—This is a 
Court which is held by the under-sheriff 
for each county and for each city which 
is entitled to a sheriff. 

The Sheriff's Court to-day has no 
original jurisdiction, but it is used in two 
cases in assisting the processes of the 
High Court and County Court. 

In those cases where a plaintiff asks for 
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damages against the defendant and the 
defendant fails to put in an appearance 
or to defend the action, the Judge of the 
Court where the action would have been 
tried sends the action to the under- 
sheriff, whose duty it is to call a jury 
and on an appropriate day to assess the 
amount of damages to which the 
litigant is entitled. 

The Sheriff’s Court is also under a 
duty when called upon to sit in order to 
discover what lands within the .county 
or district belong to a judgment debtor 
against whose lands a writ of execution 
has been issued. (See ExECUTION; WRIT 
OF ELEGIT.) 

SHIPPING.—No ship can be entitled 
to the privileges of a British ship unless 
she is owned wholly by persons of one of 
the following descriptions: 

(a) Natural-born British subjects. 

(6) Persons naturalized as _ British 

subjects. 

(c) Persons made denizens by letters 
of denization (this method of 
becoming a British subject is now 
obsolete). 

(d) Bodies corporate established 
under and subject to the laws of 
some part of the British Domin- 
ions and having their principal 
place of business therein. 

Registration.—Every British ship must, 
unless exempted, be registered and unless 
so registered is not entitled to be recog- 
nized as a British ship. 

Owners.—When the ship is registered 
it is necessary also to register certain 
persons as her owners. No more than 
sixty-four individuals are entitled to be 
registered at the same time as owners of 
any one ship, and for this purpose the 
ship is divided into sixty-four shares. 
No person can be registered as owner of 
less than one share or of any fractional 
part of a share, but any number of 
persons up to five may together be 
registered as joint owners of a ship or of 
any share in her. Such joint owners are 
considered as only one person for the 
purpose of calculating the sixty-four 
persons who may own the ship. 

Transfer.—The only method in which 
a ship or any share in a ship can be trans- 
ferred to a person qualified to own a 
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British ship is by bill of sale. (See BILL 
OF SALE [Suir].) 

Passengers.—The important element 
for determining whether a passenger has 
any claim against the master or owner of 
a ship in respect of anything relating to 
his carriage as a passenger is the contract 
which has been made between him and 
the sbipowner, for it is this which regu- 
lates his rights. A shipowner may be a 
common carrier of goods—that is, he 
may not be entitled to refuse to carry 
any goods of the class he is accustomed 
to carry which are brought to him for 
carriage—but he is not a common carrier 
of passengers and is not obliged to carry 
any. It may be that if he does hold him- 
self out as being willing to carry passen- 
gers he cannot refuse to carry such as 
offer themselves if there is room in the 
ship, and if the passenger is a fit person 
to be carried. 

Liability.—The liability for passengers 
is less than for goods. The shipowner 
does not guarantee as an absolute liability 
that the passengers will be safely carried. 
His position is the same as that of a 
carrier of passengers on land, and he is 
bound merely to use all reasonable care 
in the navigation of the sbip by himself 
and his servants. He is also required to 
provide a ship which is as fit and as sea- 
worthy as proper care can make her. All 
of these requirements may be altered by 
the express terms of the contract, and a 
passenger will be bound by the terms of 
this contract even if they are contained 
in some printed conditions which he has 
not read, so long as reasonable steps are 
taken to bring to his notice the fact that 
the conditions exist. 

The master has absolute control over 
the ship and its passengers, and he can 
require them to obey his orders and even 
to work the ship in an emergency. 

Safety Provisions.—Numerous pro- 
visions have been made by international 
convention for the safety of life at sea. 
The majority of these apply to any 
passenger ship, the keel of which was 
laid on or after 1 July, 1931, or which 
was converted to passenger service 
on or after that date. Lifebuoys and 
buoyant apparatus must be provided in 
adequate numbers, and there must be 
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accommodation in boats for all persons 
on board and in addition buoyant 
apparatus for 25 per cent of the persons 
on board. 

Wireless telegraphy must be provided 
on all passenger steamers of five thousand 
tons gross tonnage or upwards, and 
wireless telegraphy certificates and safety 
certificates must be obtained. 

Load - line. — Every ship must be 
marked with a load-line indicating the 
depth to which she may be submerged 
without danger when fully loaded. (See 
ARTICLES [SHips]; BILL OF SALE [SuHrPs]; 
CARRIAGE BY SEA; SEAMAN.) 

SHIP (SALE OF LIQUOR). —A 
justices’ licence is not required for the 
sale of intoxicating liquor on board 
passenger vessels. A passenger vessel 
licence authorizes the sale of intoxicating 
liquor to passengers for consumption on 
the vessel while it is engaged in carrying 
passengers. While, however, a passenger 
ship is moored or lying at anchor within 
the jurisdiction of a licensing authority, 
it would appear that the permitted hours 
in force within such jurisdiction would 
apply to the ship. (See PERMITTED Hours 
and for other places where justices’ 
licences are not required see CANTEENS; 
INTOXICATING LiQuoR; RESTAURANTS.) 

SHOOTING. — The law relating to 
game is contained in a series of Acts of 
Parliament, and the definition of the 
term ‘“‘game”’ differs in each. (See DEER; 
GAME; GUN LICENCES; RABBITS; SHOT- 
GUN.) 

SHOP.—The law relating to shops, 
apart from provisions remaining from 
war-time as to rationing, prices, etc., is 
concerned mainly with regulations about 
the hours a shop may remain open. 

A shop for the purposes of the Shop 
Acts includes all premises where any 
retail business or trade is carried on, 
any wholesale shop and any warehouse 
occupied for purposes of his trade by any 
retailer, wholesale dealer or merchant. 
Retail trade or business includes the 
business of a barber or hairdresser, the 
sale of intoxicating liquors or refresh- 
ments, and retail sales by auction. It does 
not include the sale of programmes or 
catalogues at places of amusement. 

A Shop Assistant includes any person 
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wholly or mainly employed in a shop in 
connection with serving customers, re- 
ceiving orders, or the despatch of goods. 

The provisions of the Shop Acts do not 
apply to premises where Post Office 
business is carried on exclusively, nor to 
premises used for a trade fair or a bazaar 
devoted to charity. 

Every shop assistant must leave work 
not later than 1.30 p.m. on at least one 
weekday, and specified times are to be 
allowed for meals. A person under 
eighteen may not be employed in a shop 
for more than forty-eight hours, apart 
from overtime, and seats must be 
provided for female assistants in the 
proportion of one seat to three assistants 
in every room. 

Where the hours of employment 
include the hours from 11.30 a.m. to 
2.30 p.m. each assistant must be allowed 
an interval of three-quarters of an hour 
for dinner within those hours if the 
assistant takes the meal on the premises, 
or an interval of a full hour if the meal 
is taken elsewhere. If the assistant is 
employed between the hours of 4 p.m. 
and 7 p.m. then he or she must be allowed 
half an hour for tea during those hours. 

The penalty for non-compliance with 
any of these provisions is £1 for a first 
offence, £5 for a second and £10 for a 
third offence. 

Catering Establishments.—In the case 
of assistants employed in the catering 
trade, including restaurants, dining- 
rooms, cafes, teashops, snack-bars, etc., 
such matters as wages, hours and 
holidays are closely controlled by Wages 
Boards established under the Catering 
Wages Act of 1943. 

Early Closing.—Unless it belongs to an 
exempted class a shop must close on one 
week-day not later than 1 p.m. The 
classes exempted from early closing are 
shops retailing intoxicating liquors, 
refreshments, motor, cycle and aircraft 
supplies and accessories, newspapers and 
periodicals, meat, fish, vegetables and 
other perishable articles, tobacco and 
smokers’ requisites, medicines and medi- 
cal and surgical appliances, and stalls 
at exhibitions and fairs. 

All shops, with certain specified ex- 
ceptions broadly corresponding to the 
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exemptions from early closing detailed 
above, must be closed for the serving of 
customers not later than 8 p.m. except 
on one day of the week known as the 
“late day,’ when they may remain open 
antil 9 p.m. During the period November 
to February, closing hours of 6 p.m. and 
7.30 p.m. respectively are substituted, 
subject to powers of local authorities to 
extend these times, under certain condi- 
tions, to 7 p.m. and 8 p.m. respectively. 

Until 1927 the tenant of business 
premises had no security of tenure at the 
end of his lease or tenancy agreement 
and it was often the case that a shop- 
keeper who had built up a substantial 
“goodwill”? from nothing was at the 
mercy of his landlord when his tenancy 
came to an end. The Landlord and 
Tenant Act of 1927 entitles certain 
tenants of business premises at the end 
of a tenancy of a number of years to 
claim compensation for improvements, 
including goodwill, which add to the 
letting value of the property and even, in 
cases where compensation in money 
would not be an equitable adjustment, to 
claim to be given a further lease. 

Liability to Customers.—The respons- 
ibility of a shop-keeper for the safety of 
persons entering his premises is a 
heavy one as a customer is what the 
law calls an “‘invitee,” i.e. a person who 
comes into the shop upon business in 
which there is a mutual interest between 
that person and the shop-keeper. The 
duty of the shop-keeper to a customer is 
to have the premises reasonably safe 
for him, to take precautions to prevent 
injury to him, and to warn him of any 
unusual dangers of which the shop- 
kéeper is, or should be, aware. 

Similarly, there is a duty to keep the 
premises in a safe condition externally. 
For example, if a passer-by were injured 
through a defect in a hanging sign or 
awning, the shop-keeper would be liable 
in an action for damages. 

Bailment.—In cases where a shop- 
keeper receives goods from a customer 
for repairs there is said to be a ‘“‘bail- 
ment.’ The shop-keeper, while the goods 
are in his possession, is the ‘‘bailee,” 
and the customer the ‘‘bailor.”’ In such 
cases the bailee is under a duty, while 
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the goods are in his charge, to look after 
the goods with reasonable care, but will 
not be liable if the goods are damaged 
or stolen without any fault of his. 

The shop-keeper will also have what is 
called a “lien” on any goods on which 
he has expended work or money, i.e. the 
right not to hand over the goods until 
he has been paid his proper charges. 

SHOP CLUB.—A society formed to 
provide benefits to persons who work in 
a factory, or a shop, or a warehouse. 
These societies are sometimes known as 
“thrift clubs.”? Membership is usually 
confined to persons actually employed in 
a particular factory or shop, but if the 
rules do not forbid it, a workman who 
has left the place of employment con- 
nected with his club may, at his option, 
remain a member of the club, or have 
the amount of his share of the club funds 
paid over to him. 

It is an offence punishable by a fine not 
exceeding £5 for an employer to make it 
a condition of employing a person that he 
or she must join a shop club, unless such 
club is registered and certified by the 
Registrar of Friendly Societies. 

A shop club may be registered if the 
registrar is satisfied that it affords sub- 
stantial benefits to the workmen in the 
form of contributions by the employer 
in addition to those paid by the work- 
men. The registrar must be satisfied that 
three-fourths of the workmen desire the 
club to be registered before he may 
register it. (See FRIENDLY SOCIETY.) 

SHORT CAUSE.—A special list is 
kept in the King’s Bench Division called 
the Short Cause List, and into this list are 
put cases requiring an early trial which 
are not likely to take up very much time. 

In the Chancery Division a case may 
be heard as a short cause if the counsel 
in charge of the case certifies that it is 
proper in his opinion to be so heard. 

SHOT GUN.—Any person who uses 
or even carries a gun outside his own 
house and garden must possess a gun 
licence. A gun for this purpose includes 
any firearm such as an air-gun or a toy 
pistol. 

The only persons who are exempted 
from holding a gun licence are: (1) 
holders of a game licence (q.v.) which is 
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current; (2) persons carrying a gun for 
the holder of a gun licence or game 
licence; (3) an occupier of land using or 
carrying a gun on his land only for the 
purpose of killing vermin or scaring 
birds, or anyone using a gun for that 
purpose by the orders of the occupier, if 
the occupier himself holds either a gun 
licence or a game licence. 

Gun licences are obtainable at a price 
of 10/- from the local post office and 
are current until the next 31 July, when 
they must be renewed. Carrying or using 
a gun without a licence, or refusing to 
show a gun licence when it is demanded 
by a police constable, is an offence 
punishable with a fine not exceeding £10. 
Anyone found guilty of poaching (q.v.) 
forfeits his gun licence. 

In addition to a gun licence, anyone 
who has a firearm on his premises must 
obtain a permit, which can be obtained 
for any good reason from the local police 
station; but none is needed for a smooth- 
bored gun. (See FIREARMS; GAME; 
GAME LICENCES.) 

SICKNESS BENEFIT. — Sickness 
benefit is the weekly sum payable under 
the National Insurance Act to insured 
persons when they are prevented from 
working owing to sickness or disease. 
(See NATIONAL INSURANCE.) 

SILK.—A King’s Counsel is some- 
times referred to as a “‘Silk.’’ This is so 
because he wears a silk gown, while a 
junior barrister wears a stuff one. 

SIMONY.—Simony is the trafficking 
in ecclesiastical dignities or benefices for 
money. Any transaction attended by 
simony is void, and any person who, by 
virtue of such a transaction, has acquired 
any benefice, becomes prohibited by law 
from taking any advantage from it. 

SIMPLE LARCENY.—Larceny may 
be either simple or compound. Simple 
larceny is stealing unaccompanied by 
aggravating circumstances. Compound 
larceny, on the other hand, is stealing 
accompanied by circumstances rendering 
the offence more serious; for example, 
where violence is used in order to effect 
a crime, or where things are stolen from 
special places, such as ships or enclosed 
premises, or where the thing stolen is 
something which the law regards as 
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requiring special ,Protection, such as 
cattle. 

SINE DIE.—This is a Latin expression 
meaning without date fixed. When any 
case or other legal matter is adjourned 
without any date being fixed for the 
resumed hearing, it is said to be 
adjourned sine die. 

SITTINGS.—Until 1873 the legal 
year was divided into terms, but since 
that time the division into sittings has 
been substituted. There are in each year 
four sittings, the Michaelmas (12 October 
to 21 December), Hilary (11 January to 
the Wednesday before Easter), Easter 
(from the Tuesday after Easter week until 
the Friday before Whit Sunday) and 
Trinity (from the Tuesday after Whitsun 
week until 31 July). (See TERMS; VACA- 
TION.) 

SKY SIGNS.—It is unlawful to fix on 
top of any buildings a sky sign (i.e. 
practically any form of advertisement) 
except for a period of not more than 3 
years with the licence of the local 
authority. In London such signs are 
totally prohibited. ~. 

Further restrictions upon advertise- 
ments are contained in the Town and 
Country Planning Act, 1947, and in 
regulations made thereunder by the 
Minister of Town and Country Planning. 
(See TOWN AND COUNTRY PLANNING.) 

SLANDER. — A defamatory state- 
ment is a statement concerning some 
person which has a tendency to dim- 
inish the good opinion which others 
have of that person, and to expose him 
to public ridicule, hatred or contempt. 
A slander is a defamatory statement 
made verbally, or in some other transit- 
ory form, such as gestures. As a general 
rule, a slander is not actionable without 
proof of actual damage, that is to say, 
unless the person complaining of the 
slander is able to prove that he has 
suffered some financial loss as a result of 
the statement. To this rule there are four 
important exceptions: 

(1) Where the slander is a statement 
charging a person with a crime which is 
punishable corporally, i.e. by imprison- 
ment; 

(2) Where the slander imputes un- 
chastity or adultery to any woman; 
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(3) Where the slander imputes that a 
person is suffering from a contagious 
disease; 

(4) Where the slander is made in 
relation to a person’s office, trade or 
profession. (See DEFAMATION.) 

SLANDER OF GOODS.—If one 
person falsely and maliciously depreciates 
the goods or merchandise of another, 
and causes a financial loss to that other, 
the remedy in Jaw which may lie to the 
person wronged is known as an action 
for slander of goods. 

SLANDER OF TITLE.—If one per- 
son makes a false and. malicious 
statement concerning another person’s 
title to goods or property, and that other 
person suffers a financial loss as a result 
of that false statement, such a statement 
is known in law as an injurious false- 
hood and an action for slander of goods 
or slander of title would probably lie. 
(See DEFAMATION; MALicious FALSE- 
HOOD; SLANDER OF Goops.) 

SLANDER (SCOTS LAW). — See 
DEFAMATION (Scots Law). 

SLATE CLUB.—A slate club is a 
society which lives only from year to 
year, and at the end of each year wipes 
its transactions “‘off the slate.’ A small 
amount of the funds may be left over to 
the coming year, but it is not usually 
sufficient to be regarded as a reserve to 
meet any future claims. 

After meeting claims for sickness and 
death which have arisen during the year, 
the remainder of the funds are divided up 
among the members. 

A slate club is a kind of friendly society 
and it may be registered as such, pro- 
vided there is an express provision in the 
rules that all claims are to be met which 
are outstanding before the division takes 
place. A slate club, even when registered, 
is not bound to take any steps to provide 
for possible future claims outside its 
year of business. (See FRIENDLY SOCIETY.) 

SLAUGHTER-HOUSE,—Any build- 
ing used as a slaughter-house must be 
licensed by the local authority. 

Anyone using premises without a 
licence is liable to a fine not exceeding 
£20 for a first offence, or not exceeding 
£100 for a subsequent offence, or to 3 
months’ imprisonment, or to both fine 
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and imprisonment. Slaughter - houses 
must be inspected by an inspector of the 
local authority from time to time, to see 
that they are kept in a clean and proper 
state and that no cruelty in the methods 
of slaughtering is allowed to occur. (See 
KNACKERS; PUBLIC HEALTH.) 

SLUM.—The law does not specifically 
recognize the word ‘‘slum,”’ but it is fully 
aware of the existence of housing con- 
ditions which make up what is called a 
slum. Extensive powers are conferred 
upon local authorities to carry out slum 
clearance under the Housing Act of 
1936, but such operations were neces- 
sarily halted by the outbreak of war in 
1939. The matter forms a major part of 
Town and Country Planning Schemes. 
(See Housinc; Pustic HEALTH; TOWN 
AND COUNTRY PLANNING.) 

SMALL DEBT COURT (SCOTS 
LAW).—This is a Court held by the 
Sheriff-Substitute for the purpose of 
hearing cases in which debts for amounts 
up to £20 are claimed. 

SMUGGLING. — Smuggling is the 
secret importation into the country of 
dutiable or prohibited articles. A customs 
officer may search for undeclared articles 
any ship in any port of the United King- 
dom or the Channel Islands, or any 
person on any such ship or who has 
landed from one. Similar rights exist in 
respect of aircraft. 

If any passenger, on being asked by a 
customs officer whether he has any 
dutiable articles, does not disclose all he 
has in luggage or on his person, he is 
liable to forfeit them and also to pay 
£100 or treble the value of the smuggled 
goods. Similar penalties are applicable 
in any other form of fraudulent evasion 
of customs duties. 

SODOMY.—This is a felony punish- 
able by imprisonment for life. 

SOLDIER.—A soldier of the Regular 
Army is subject to military law during 
the whole period of his engagement but 
can now purchase his discharge by 
paying a lump sum based on his length of 
service and qualifications. Otherwise, if 
he deserts, he is liable to arrest by the 
civil police and to be handed over to the 
military authorities. 

Soldiers are subject to the ordinary law 
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of the land. They may be tried in the 
ordinary criminal Courts for crimes and 
sued in the civil Courts in respect of 
debts or other matters. No soldier may, 
however, be compelled to appear in 
person or be taken away from his unit in 
respect of any debt under £30. Army pay 
cannot be stopped for civil debts. 

When any maintenance or affiliation 
order is made against a soldier, the Army 
Council may direct that he shall be 
subjected to certain stoppages of pay to 
meet the amount of the order. (See 
Mixirary LAw.) 

SOLICITING.—Any common prosti- 
tute who solicits passers-by for immoral 
purposes may be arrested without war- 
rant by any constable. The maximum 
punishment that may be inflicted is a fine 
of forty shillings or imprisonment for 
fourteen days. The offence may be com- 
mitted in any place of public resort. 

SOLICITOR.—tThe legal profession 
in England is divided into two classes, 
solicitors and barristers, each of which 
performs different functions. The dis- 
tinction may be somewhat loosely stated 
by saying that it is the solicitor’s duty to 
concern himself with matters which do 
not go into Court, and to prepare cases 
which he instructs a barrister to present 
in Court, whereas it is the barrister’s duty 
to appear in Court. A solicitor is, above 
all, an officer of the Court, and this 
imposes on him many important duties, 
and in particular the duty on all occasions 
of doing nothing which may mislead the 
Court. 

Admission of Solicitors.—A solicitor is 
admitted after having served under 
articles as an articled clerk and passed 
certain examinations held under the 
management of the Law Society. 

Discipline—The Master of the Rolls 
has appointed a committee, from among 
the members and ex-members of the 
Council of the Law Society, known as the 
Disciplinary Committee, and it is this 
committee which hears any allegations 
made against solicitors. It has power to 
suspend or strike off the rolls any 
solicitor, or, in minor cases, to impose a 
fine. The cases in which a solicitor may 
be struck off the rolls are where he 
has committed any crime or has been 
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guilty of professional misconduct. An 
appeal lies against any order made by 
the committee to the High Court, either 
by the solicitor himself or by the person 
applying to have him struck off. The 
Master of the Rolls has power at any 
time, if he thinks fit, to order the 
registrar to replace on the roll the name 
of a solicitor whose name has been 
struck off or removed from the roll. 
Practising Certificates. — Every 
solicitor who desires to practise must 
obtain a practising certificate, and in 
order to do so must apply to the registrar 
of the Law Society by writing, stating the 
name and place of his business and date 


of his admission, and signed by 
him personally, except in _ special 
circumstances and with the consent 


of the Law Society. The form of 
declaration for obtaining a practising 
certificate must contain a statement 
that the solicitor has complied with 
the Solicitors’ Accounts Rules, or must 
set out either the reasons why he is 
exempted from compliance or the 
respects in which he has not complied 
therewith. 

The Law List, which is a list published 
by the authority of the Law Society, is 
taken as evidence in any Court that the 
persons named therein as solicitors hold- 
ing certificates are in fact solicitors hold- 
ing current certificates. 

Compensation Fund.—In order to pro- 
vide a fund from which compensation is 
paid by the Law Society to victims of 
defalcating solicitors every solicitor is 
now required to pay a contribution to the 
fund before the issue of his practising 
certificate. No contribution is, however, 
payable in respect of a solicitor’s first 
three practising certificates, and £2/10/- 
only in respect of each of the next three. 
Thereafter the amount is £5 annually. 

Rules as to Accounts.—Solicitors are 
subject to stringent requirements as to 
the manner in which they open and keep 
accounts at banks and as to their office 
book-keeping. The principal object of 
the rules is to ensure that solicitors’ own 
moneys are kept entirely separate from 
moneys which they hold on behalf of 
their clients. It is also required that a 
solicitor should have his books audited 
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once a year and produce to the Council 
of the Law Society an accountant’s cer- 
tificate stating that the solicitor has com- 
plied with the rules as to the manner in 
which accounts are to be kept. 

Qualifications and Privileges.—No 
person is entitled to act as a solicitor 
unless his name is on the roll and he has 
also in force a duly stamped practising 
certificate. 

No unqualified person is entitled to act 
as a solicitor or as such to sue out any 
writ OF process, or commence or carry 
on any litigation in the name of any other 
person or in his own name, and if any 
person does so act he is guilty of a mis- 
demeanour and contempt of Court and 
in addition is liable to a penalty of £50, 
recoverable by action. 

Any person who has not in force a 
practising certificate who wilfully pre- 
tends to be, or takes or uses any name, 
title, addition or description implying 
that he is qualified to act as a solicitor is 
liable to a fine of £10. Further, any person 
not being a barrister or solicitor who, for 
any fee or gain or reward, draws or pre- 
pares any document relating to real or 
personal estate or any legal proceedings is 
liable to a fine of £50. This provision does 
not apply to public officers acting in the 
course of their duty or to persons em- 
ployed merely to engross, that is, write 
out, any document. The expression 
““document’’ does not include a Will nor 
an agreement under hand only, i.e. not 
under seal, nor a letter or power of 
attorney nor a transfer of stock which 
does not contain any trust or limitation 
of the stock. Unqualified persons may 
charge fees for drawing these documents 
and may, of course, draw any document 
so long as they do not charge fees. Un- 
qualified persons are also guilty of 
offences if for any fee or gain or reward 
they prepare any instrument of transfer 
or charge for the purposes of the Land 
Registration Act, or make any appli- 
cation or lodge any document for 
registration under that Act, or if they 
prepare any papers on which to found or 
oppose a grant of probate or of letters 
of administration. Where any person 
acts as a solicitor when he is not qualified 
to do so, he is not entitled to recover any 
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costs in respect of anything done by him. 

Remuneration.—The work which a 
solicitor does is divided for the purpose 
of remuneration into contentious and 
non-contentious business. Contentious 
business includes such matters as a 
solicitor does in any Court, whether as a 
solicitor or as an advocate, and generally 
matters connected with litigation. Non- 
contentious business includes any busi- 
ness connected with sales, purchases, 
leases, mortgages, settlements and any 
other matters of conveyancing. 

Agreements.—In either of these cases 
a solicitor may make an agreement with 
bis client with regard to the remuneration 
which he is to receive, and may provide 
that the remuneration shall be a gross 
sum or by salary or otherwise. In the case 
of non-contentious business the remun- 
eration may be by a percentage, but it is 
not permissible for a solicitor to agree to 
be remunerated by a share of any 
property recovered in litigation. The 
agreement must be in writing and signed 
by the client or his agent for that purpose. 
Where the solicitor wishes to recover in 
the case of work done under an agree- 
ment for non-contentious matters, he 
may bring an action in the ordinary way, 
but in the case of agreements for con- 
tentious matters he is not entitled to sue 
but must apply for an order of the Court 
directing the money to be paid. Any 
provision in such an agreement that the 
solicitor shall not be liable for negligence 
is void. 

The Court, before enforcing the agree- 
ment, will consider whether it is fair and 
reasonable, and if they do not consider it 
such may declare it to be void. Where 
the business covered by the agreement is 
business done in an action, the solicitor 
shall not be entitled to receive the amount 
due until the agreement has been exam- 
ined and been allowed by a taxing officer 
of the Court. Where the amount agreed 
for under the agreement has been paid to 
the solicitor, the person making the pay- 
ment may at any time within twelve 
months apply to the Court, and if he can 
shew that there are special circumstances 
requiring the agreement to be re-opened, 
the Court will re-open the agreement and 
it will then be necessary to consider 
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whether or not it is fair and reasonable 
and the amounts under it properly 
incurred by reference to taxation. 

Any agreement by a solicitor which 
involves any purchase by him of any 
interest in any contentious matter, or any 
agreement by which a solicitor agrees to 
carry on any action for payment only in 
the event of success, is invalid. 

Where no Agreement.—Where there is 
no special agreement, the solicitor must 
deliver a detailed bill of costs. No action 
can be brought by a solicitor to recover 
any costs due to him until a month after 
the bill has been delivered. The bill must 
be signed by the solicitor or a partner and 
delivered to the party who is to be 
charged therewith either personally or by 
post. If the party disputes the amount of 
the bill, he may apply within one month 
to the Court to have the bill taxed, i.e. 
each item considered by an official called 
a taxing master, and for an order that no 
action be commenced until the taxation 
is complete. Even if no application is 
made within a month, the Court has still 
a discretion to order the taxation of the 
bill; but if application is made within the 
month, the order for taxation will follow 
automatically. If, however, twelve months 
have expired from the delivery of the bill 
or if the bill has been paid, no order for 
taxation will be made except in special 
cases, and in no event can any order be 
made more than twelve months after the 
bill has been paid. ‘y 

Scales of Remuneration: Non-conten- 
tious Work—Conveyancing Matters.— 
The fees to which solicitors are entitled 
for conveyancing matters are fixed by a 
scale established in 1882, and altered 
from time to time. At the present time a 
solicitor is entitled to the scale charges 
and also to an additional 50%. 

Solicitor may choose Payment by Time 
and Labour instead of Scale Charges.— 
When the business which the solicitor 
is conducting is one which falls 
within some of the definite fees included 
in the scale charges, calculated on the 
value of the property, the solicitor may, 
before undertaking the business, com- 
municate with the client and elect that he 
shall be paid on the basis of fees calcu- 
lated by time and folio. Unless, however, 
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the solicitor gives the client this intima- 
tion he can charge only according to the 
fixed scales. 

Where a solicitor has elected to be paid 
by a gtoss sum instead of detailed charges, 
the client at any time within twelve 
months after delivery of the charges, or 
within one month after payment, may 
require a detailed bill of charges. 

Contentious Business.—It has been 
noticed above that a solicitor may make 
a special agreement as to contentious 
business, which must be in writing signed 


by the client, and that this agreement - 


must be approved by a taxing officer 
before it can be enforced. It is very diffi- 
cult, if not impossible, to determine 
beforehand what the costs are likely to be 
in any litigation. 

Where there is no such agreement, 
the solicitor must present his bill 
calculated in accordance with a pre- 
scribed scale. A scale fee has been 
prescribed for almost every act which 
the solicitor will be called upon to do 
during the course of an action. All the 
above items are now subject to an 
increase of 50%. 

Duty to Client.—The solicitor is bound 
to exercise proper care in carrying out all 
matters on behalf of his client, and if he 
fails to do so he will be liable for damages 
for negligence. He cannot by any agree- 
ment provide that he is not to be liable 
for negligence. If, however, he chooses on 
the client’s instruction to take the advice 
of a barrister on a matter, he cannot be 
made liable for damages for acting on 
that advice even though it should turn 
out to be wrong advice. The barrister is 
not liable for negligence in any event. 

Lien.—A solicitor is entitled to retain 
all papers belonging to his clients until 
the money due to him for costs is paid. 
This is known as his lien. He may also 
obtain a charging order from the Court, 
which charges any property recovered or 
preserved through the solicitor’s instru- 
mentality and entitles the solicitor to be 
paid his costs out of that property. 

SOLICITOR-GENERAL.—The Soli- 
citor-General is one of the two law 
officers of the Crown. He is junior to the 
Attorney-General, and is subject to his 
direction. He is always a King’s Counsel, 
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and is usually a Member of Parliament. 
His duties are similar to those of the 
Attorney-General (q.v.). 

SOLICITOR (SCOTS LAW).—The 
control and discipline of solicitors in 
Scotland is now vested in the Law 
Society of Scotland, which is also the 
body responsible for the administraiion 
of the new Legal Aid scheme. 

SOMERSET HOUSE.—This is a 
large building in the Strand, London, in 
which are many public offices—in par- 
ticular the Inland Revenue Office, 
Principal Probate and Divorce Registers, 
and the office at which are kept the 
registers of births, deaths and marriages. 

SPEAKER. — The Speaker is the 
Member of Parliament who presides 
over debates in the House of Commons. 
The Speaker is elected by members of 
that House from among their own 
number. Perhaps the most important 
legal duty of the Speaker is that of 
declaring, under the provisions of the 
Parliament Act, what are or are not 
money bills. 

SPECIAL CASE.—HFither the prose- 
cutor or the defendant may appeal on a 
point of law from a decision of a Court of 
Summary Jurisdiction by way of special 
case. The procedure is for the justices to 
state their findings of fact, and to ask for 
the decision of the High Court of Justice 
as to whether on those findings their 
decision was correct in law. The legal 
questions so raised are then argued before 
a Divisional Court of the King’s Bench 
Division and a decision given. A similar 
method of appeal exists in the case of 
decisions of Quarter Sessions on appeals 
from Courts of Summary Jurisdiction. 

SPECIAL CONSTABLE.—When on 
duty a special constable exercises powers 
similar to those of any other constable. 
Resisting a special constable renders the 
offender liable to a fine of £20. It is also 
an offence without authority to wear the 
dress of, or pose as, a special constable, 
(See Pottce.) 

SPECIAL DAMAGES.—Where 
a person is bringing an action and 
claiming damages, these may be either 
general or special. Special damages are 
the actual financial loss which the 
plaintiff has sustained. He must prove 


588 


SPECIAL DEFAULT SUMMONS 


each item of these damages. 

General damages, on the other hand, 
are matters which do not amount to any 
definite financial loss, and therefore 
cannot be proved in detail, but which 
have to be calculated to some extent 
by guesswork by the Court. (See 
DAMAGES.) 

SPECIAL DEFAULT SUMMONS.— 
Where a plaintiff in a County Court 
action has a claim against a defendant 
for a debt or ascertained sum of money, 
he may, at the time of entering the plaint, 
file an affidavit setting out briefly the 
facts upon which he relies as constituting 
his claim, and issue a special default 
summons instead of an _ ordinary 
summons. 

If the defendant does not within 10 
days after service of the special default 
summons file an affidavit stating that he 
intends to defend the action, the plaintiff 
may sign judgment against him forth- 
with. A default action may not be 
brought by an assignee or money- 
lender, or in respect of a mortgage, or 
against a person under disability, or 
against a workingman or his wife 
unless the claim exceeds £5 or it relates 
to a trade or business formerly carried 
on by him. (See County CourT PRo- 
CEDURE.) 

SPECIAL EXEMPTION ORDER.— 
This is an order which allows the holder 
of an on-licence to keep his premises 
open after permitted hours on any special 
occasion or occasions. It can be obtained 
from a Petty Sessions Court, or, in the 
Metropolis, from the Commissioner of 
Police. It cannot be obtained by the 
holder of an off-licence. As to what is a 
special occasion, that is a matter for the 
Court or Commissioner. A ball or dinner 
is the usual occasion, and Christmas and 
Christmas Eve have both been held to be 
special occasions, though summer time 
has not. (See GENERAL EXEMPTION 
ORDER; PERMITTED Hours.) 

SPECIAL JURY.—See Jury. 

SPECIAL LICENCE.—The Arch- 
bishop of Canterbury has the right of 
granting a special licence for a marriage 
to take place anywhere in England. A 
marriage by special licence may be 
solemnized in any building named, 
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even though it is not a church or chapel, 
and without the publication of banns. 
A special licence cannot, of course, 
legalize a marriage between persons who 
cannot lawfully marry each other. 

SPECIALLY ENDORSED WRIT.— 
Where the plaintiff in an action con- 
siders that there is no defence to the 
action, he may obtain judgment very 
speedily by means of what is known as a 
specially endorsed writ. If the defendant 
enters an appearance to the writ, the 
plaintiff may take out a summons re- 
quiring the defendant to disclose on 
affidavit what his defence is. The 
summons is then heard by a Judge called 
a master who, unless he is satisfied that 
the defendant has disclosed some 
defence to the action, will give judgment 
for the plaintiff. 

The master does not try the case, but 
merely assumes for the purpose of the 
summons that the facts alleged by the 
defendant in his affidavit are true. If the 
master is of the opinion that on those 
facts the defendant might succeed in his 
defence, he will not give judgment, but 
will direct the case to be tried in the 
ordinary way. 

Almost any claim may be included ina 
specially endorsed writ in this way 
except claims for libel or slander, 
malicious prosecution, false imprison- 
ment, seduction, breach of promise, or 
actions in which the plaintiff alleges 
fraud. In all these cases the plaintiff 
cannot proceed by this speedy method, 
but must issue his writ with an ordinary 
endorsement. 

SPECIALTY DEBT.—Where a sum 
of money is due under a document under 


seal, i.e. a deed, it is called a specialty 


debt. Such is not barred under the Limita- 
tion Act until twenty years have elapsed. 

SPECIFIC PERFORMANCE. — 
Where a party to a contract refuses to 
carry out his promises the party wronged 
may bring an action in the Court for an 
order for specific performance, i,e. for an 
order by the Court that the party in 
default shall carry out his promises. 

In order that he may be entitled to 
specific performance, the party wronged 
must be in a position to shew that the 
granting of mere money damages would 
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not be a sufficient compensation for the 
failure to fulfil the contract. Thus, if A 
agrees to sell B a house at No. 26, Acacia 
Avenue, and then fails or refuses to do 
so, B cannot buy this particular house, 
which is the one which he wants, from 
anyone else. Accordingly, damages for 
breach of contract would not be sufficient 
compensation, and in a case of this 
nature, B would be entitled to an order 
for specific performance. (See BREACH 
OF CONTRACT.) 

SPIES.—The present law governing 
spying in Great Britain is contained 
mainly in the Official Secrets Acts of 
1911, 1920 and 1939. These Acts lay 
down very severe penalties for any 
spying prejudicial to the safety or 
interests of the State, and grant to the 
police extensive powers in the detention 
of spies. 

Certain places are, by the Acts, created 
prohibited places, and the mere approach 
to, or being in the neighbourhood of, any 
prohibited place for any purpose prejud- 
icial to the safety or interests of the 
State is a felony, punishable with im- 
prisonment for not more than fourteen 
years Prohibited places include all 
arsenals, camps, dockyards or similar 
establishments belonging to or occupied 
by the Crown, and all places used by the 
Crown for the manufacture or storage of 
munitions of war, or of plans or similar 
documents relating thereto. A similar 
offence is committed by anyone who, for 
the purpose of spying, makes any sketch 
or note which might be directly or 
indirectly useful to an enemy; or who 
collects or communicates to any other 
person, by speech or writing, any secret 
official code word, or any model or 
document, or any information which 
might be directly or indirectly useful to 
an enemy. 

The Acts provide facilities for proving 
these offences. If anyone is charged with 
any of these offences it is not necessary 
for the prosecution to prove the com- 
mission of any particular act tending to 
shew a purpose prejudicial to the safety 
and interests of the State; but if, from 
the circumstances of the case or the 
conduct of the accused, or his known 
character, it appears that such was his 
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purpose, he may be convicted. Further, 
once it is shewn that a person has, with- 
out lawful authority, done any of the 
acts set out above, it is for him, and not 
for the prosecution, to prove the purpose 
for which it was done. 

SPRING GUNS.—No person is per- 
mitted, even on his own land, to set any 
spring gun or other trap with the in- 
tention of injuring any person coming in 
contact with it. 

It is not, however, illegal to set traps of 
the kind which are used for the purpose 
of destroying vermin, provided the in- 
tention is merely the destruction of 
vermin, and not injury to human beings. 
Again, it is permissible to set spring 
guns or man-traps inside a dwelling- 
house provided that they are solely for 
the protection of the dwelling-house, and 
are not set during the day-time. 

SQUATTER.—This is a person who 
occupies land without permission and 
remains in undisputed possession. After 
12 years the title of the true owner is 
extinguished unless he was under a dis- 
ability when his right of action began or 
there was fraudulent concealment or 
mistake. It is very seldom that a squatter 
acquires a title except where there is 
encroachment on neighbouring land. 
For Crown land, the period is 30 years. 

STAMP DUTIES.—When dealing 
with documents that are intended to have 
any legal effect, it is important to 
remember that the stamping of docu- 
ments hes been adopted as a method of 
obtaining revenue. Almost every type of 
legal document met with in everyday 
practice is liable to duty, and must bear 
an adhesive or impressed stamp to shew 
that the duty has been paid. A common 
illustration is a cheque. A cheque is a 
bill of exchange that is payable on 
demand. Such bills are made liable to 
duty by the Stamp Acts. A cheque there- 
fore has a twopenny revenue stamp im- 
pressed on it. 

The adhesive stamps used for postal 
purposes may be used for a stamp duty 
of an amount not exceeding two shillings 
and sixpence when stamping instruments 
of certain classes. In particular, they may 
be used on the following:—Bills of 
exchange for the payment of money on 
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demand, copies or extracts from a 
register, leases or agreements for a 
definite term not exceeding one year at a 
rent not exceeding £40, receipts. Where 
the amount of the duty is more than two 
shillings and sixpence, adhesive stamps 
issued only for revenue purposes must be 
used. 

Penalties.—The Stamp Acts introduce 
three ways of compelling persons to 
stamp the instruments which they 
execute. (1) Fines are imposed on 
persons who execute certain instruments, 
when they have not been previously 
stamped in the proper way. (2) A money 
penalty much greater than the original 
duty must be paid if it is sought to stamp 
an instrument after execution. (3) An 
unstamped document cannot be used in 
evidence in any Court until the amount 
of the unpaid duty and the appropriate 
penalty have been paid (in practice an 
undertaking by the solicitor in the case 
that the amounts will be paid, is accepted). 
It is the duty of the Judge to take notice 
of the fact that a document tendered in 
evidence is unstamped, and it is im- 
material that both parties are willing to 
allow it to be used. As might be ex- 
pected, this provision does not apply to 
criminal proceedings, where unstamped 
documents may be used in evidence. 

Exemptions.—Certain instruments are 
exempted from stamp duty if they fall 
within certain specific exemptions. Ex- 
emptions are of two important classes, 
general and special. Instruments covered 
by general exemptions are exempt from 
all stamp duty. A special exemption 
arises when a particular instrument of a 
class is exempted by statute from a duty 
that is imposed upon the class of instru- 
ments as a whole. The main general 
exemptions are:—Transfer of shares in 
government stock or funds, instruments 
for the disposition of a ship or share or 
interest in a ship, and testamentary dis- 
positions. 

Affidavits and Statutory Declarations. 
—These are liable to a duty of 2s. 6d. 
If, however, they are made for the 
purpose of being used in any Court or 
before any official of any Court they are 
exempt. Other exemptions are (1) When 
they are required by law; (2) When they 
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are accompanying an application for a 
patent. 

Agreement or Memorandum of Agree- 
ment.—These are liable to a duty of 6d. 
if they do not come under some other 
heading that renders them liable to a 
specific charge. A 6d. postage stamp may 
be used and should be cancelled by 
signature over it. The words “agreement 
or memorandum of agreement’? do not 
cover every document that may refer to, 
or be evidence of, a contract. A stamp is 
only needed when the parties to a con- 
tract draw up a document that is 
intended to be one containing substan- 
tially all the terms by which they are to 
be bound. They may have reached an 
agreement previously or only at the time 
when the document is drawn up. On the 
other hand, when a document is really a 
mere preposal made by one party to the 
other that may or may not be accepted, 
it is not covered by the above words. 
Once, however, there is a firm contract, 
any document that is drawn up and con- 
tains material terms will be chargeable. 
When an agreement is only reached after 
correspondence written by both parties, 
only one letter need be stamped. A 
receipt or acknowledgment of a debt is 
not liable to be stamped under this head 
unless it really embodies the terms of an 
agreement. Agreements are exempt from 
stamp duty in the following cases:— 
(1) When the value of the subject-matter 
is less than £5. (2) An agreement for the 
hire of any labourer or servant (as to the 
definition of servant, see MASTER AND 
SERVANT). (3) An agreement made for 
or relating to the sale of goods or mer- 
chandise. This exemption does not apply 
to agreements for work and labour (see 
ContTRACT), or io hire-purchase agree- 
ments. 

Lease.—(1) For any definite term not 
exceeding a year of a dwelling-house at a 
rent of not more than £40 a year—2d. 
(2) A lease of any furnished dwelling- 
house or apartment for a definite term 
less than a year at a rent of more than 
£25 for the term—10s. Od. (3) Any other 
type of lease where a rent is paid: 
Not exceeding £25 per annum, for every 
£5 and fraction of £5—1s. 0d. 

Exceeding £25 but not exceeding £100 
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per annum, for every £25 and fraction of 
£25—5s. Od. , 

Exceeding £100, for every £50 and 
fraction of £50—£1. 

The table given above applies when the 
term does not exceed 35 years, or is for an 
indefinite period. When the term exceeds 
35 but not 100 years the rates of duty 
will read, instead of the above, 12s., £3 
and £6 respectively, and these rates in 
turn are doubled where the term exceeds 
100 years. Agreements for a lease for a 
term of not more than thirty-five years or 
any indefinite term are charged with the 
same duty as an actual lease for a similar 
period. Then if a lease is entered into 
after the agreement, it is only chargeable 
with a duty of sixpence if the terms of the 
lease are the same as those of the agree- 
ment. 

Letter of Allotment.—A letter of 
allotment of any shares of any proposed 
company is liable to a duty of one 
shilling when the nominal amount which 
is allotted is not less than five pounds; 
otherwise twopence. 

Licence for Marriage.—Special licence 
—£5 Os. Od. 

Ordinary licence—10s. Od. 

Power of Attorney.—Where this is 
solely for the purpose of voting at a 
meeting by proxy, a duty of one penny 
is payable. Where made for the receipt of 
dividends or the interest of any stock, if 
for one payment only the duty is 1s. 
and in any other case 5s. Where made 
for the receipt of any sum of money or 
any bill of exchange or promissory note 
for any sum of money not exceeding 
£20, or any periodical payments not 
exceeding the annual sum of £10, the 
duty is 5s. Otherwise there is a general 
provision imposing a duty of ten 
shillings. 

Receipts.— here is a duty of twopence 
on a receipt for amounts of £2 and 
upwards. The duty is payable, even 
though there is no formal receipt given, 
if some note or memorandum is handed 
over and is retained by the person paying 
the money. The stamp on the receipt 
should be cancelled by the person giving 
the receipt before he hands it over. A 
receipt that is given unstamped may be 
stamped with an impressed stamp on the 
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following terms: (1) Within 14 days on 
payment of the duty and a penalty of £5; 
(2) Within one month on payment of the 
duty and a penalty of £10. A fine of £10 
will be incurred by any person who (1) 
Gives an unstamped receipt; (2) Refuses 
to give a stamped receipt; (3) Divides 
the amount payable, with intent to 
evade the duty. 

STATEMENT OF AFFAIRS.—When 
a debtor has filed a petition to have 
himself made bankrupt or when he is 
made bankrupt on a creditor’s petition, a 
receiving order is made; and the debtor 
must make out and submit in two copies 
to the Official Receiver a statement of 
affairs. This must be done within 3 days 
if the debtor is the petitioner, or 7 days 
if the petition is by a creditor, but this 
time may be extended by the Official 
Receiver. If the debtor is unable to make 
out his own statement of affairs, the 
Official Receiver will give him assistance. 
The statement of affairs must be in the 
form prescribed and the debtor must 
swear an affidavit that the statements in 
it are true. It sets out the debtor’s assets, 
debts and liabilities, the names, resi- 
dences and occupations of his creditors, 
what security they have, if any, and the 
times when the securities were given. If 
the debtor neglects without any reason- 
able excuse to file this statement of 
affairs, he may at once be adjudicated 
bankrupt. A similar statement must be 
prepared by the directors of a company 
which is being wound up. (See BANK- 
RUPTCY; WINDING UP.) 

STATEMENT OF CLAIM.—State- 
ment of claim is a document in which 
the plaintiff in an action in the High 
Court sets out the facts upon which he 
relies as constituting his claim and the 
relief or remedy which he asks the Court 
to grant him at trial. (See High Court 
PROCEDURE; PLEADINGS.) 





STATUTE.—A statute is an Act of 
Parliament (q.v.). Things done by 
express provision of a statute are 


described as statutory. 

STATUTORY OWNER.—Parliament 
has provided that no matter how many 
persons may have interests in the same 
piece of land, how it may be settled, or 
who may be the owner of it, there must 


392 





STAY OF EXECUTION 


always be somebody with power to sell 
the legal ownership. This person is 
called the estate owner. He may be one 
of six different classes: 

An absolute legal fee simple owner; 

A legal fee simple owner whose estate 

is encumbered with equitable in- 
terests; 

A mortgagor; 

A tenant for life under a settlement; 

Trustees for sale; 

A statutory owner. 

The last named is the person who, 
whenever a minor under the age of 
twenty-one is entitled to land, becomes 
the owner of that land for all purposes of 
management and sale. He is, of course, a 
trustee for the minor. In the case of a 
sale to a minor, the vendor becomes the 
statutory owner; in a settlement, the 
trustees of the settlement; and under a 
will, the personal representatives of the 
deceased. 

STAY OF EXECUTION.—In the 
normal way in an action in the High 
Court execution may issue immediately 
judgment has been entered; and in the 
County Court after the expiry of 14 days 
after entry of judgment, subject in each 
case to the provisions of the Courts 
(Emergency Powers) Act. It is open, 
however, to the judgment debtor to 
apply for a stay of execution either at 
the trial, after delivery of judgment, or 
upon application by summons at any 
time after the trial. 

The usual grounds for applying for 
a stay of execution are when the judg- 
ment debtor intends to appeal, for the 
mere fact of giving a notice of appeal 
does not operate as a stay. Another 
ground in the County Court may be 
where the judgment debtor wishes to be 
granted a right to pay the debt by 
instalments. 

Applications after trial for the granting 
of a stay of execution are made in the 
County Court direct to the Judge after 
obtaining a summons from the regis- 
trar’s office, and in the High Court to 
the Court which gave the judgment. (See 
APPEAL FROM COUNTY COURT; APPEAL 
FROM HicH Court; EXECUTION.) 

STEALING.—See LARCENY. 

STEP-CHILDREN.—A man is liable 
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to maintain his step-children until they 
reach the age of sixteen or until the 
death of their mother, whichever is the 
earlier date; if the step-father dies, the 
mother is liable to maintain them. The 
duties and rights of a step-favher towards 
his step-children are practically the same 
as those of a father towards his children 
born in wedlock, e.g. he must see that 
they are educated, and must provide 
adequate food, clothing and medical aid. 
(See FATHER; MOTHER.) 

STILL-BORN INFANT.—A J still- 
born infant is one born after the twenty- 
eighth week of pregnancy, and which 
did not shew any sign of life as part of 
a separate existence. A still-born infant 
must be registered just as any infant 
born alive, and must not be buried until 
the registrar’s certificate has been given. 

STIPENDIARY MAGISTRATE.— 
In London and certain of the big towns, 
most of the duties of the justices of the 
peace are performed by paid‘ magistrates. 
These are whole time appointments and 
are held by barristers. In London such 
magistrates are called Metropolitan 
Police Magistrates. In boroughs outside 
London they are described as Stipendiary 
Magistrates. Such magistrates have all 
the powers exercised by ordinary unpaid 
magistrates in Petty Sessions. 

STOCK.—When shares have been 
fully paid they may be converted into 
stock. The only advantage of stock over 
shares is that whereas it is only possible 
to deal in units of a certain number of 
shares (e.g. 100 or 1,000), stock may be 
split up into any smaller amounts 
desired, e.g. it is possible to buy £4 5s. Od. 
worth of stock. Stock may be either 
registered in the books of the company 
(in which case it is like ordinary shares) 
or it may be payable to bearer, in which 
case it resembles share warrants. (See 
SHARES.) 

STOCK EXCHANGE.—The Stock 
Exchange is a building in Throgmorton 
Street in London where the members 
meet for the purpose of dealing in shares. 
The public are not admitted. The Stock 
Exchange is owned by the persons who 
hold shares in it. who must all be mem- 
bers. It is governed by a committee 
elected annually by the members. The 
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committee has very wide powers of 
regulating business transactions and is 
responsible generally for the maintenance 
of good order. It has set up rules and 
insists that all dealings between members 
shall be according to these rules. It may 
expel or suspend any member violating 
the rules, or for other improper conduct. 
It also adjudicates between members on 
disputes arising. Any member of the 
public may complain to the committee 
of the conduct of any member, and the 
committee may then hold a formal 
investigation. 

The committee also publish an official 
list of the price of shares made up from 
the bargains in the shares which have 
taken place, and no share can be quoted 
on the Stock Exchange in the official 
list unless it complies with certain 
requirements of the committee designed 
to protect the public and to ensure, as 
far as possible, that the concern is 
genuine. 

Members may be either brokers or 
jobbers. A broker acts on behalf of 
members of the public as their agent 
and receives for his trouble a commission 
on the amount of the transaction. The 
broker deals with a jobber. The jobber 
does not deal as an agent for anybody 
but on his own behalf, and usually the 
jobber specializes in one particular 
market or class of shares in the Stock 
Exchange. Jobbers can deal only with 
brokers or with other jobbers, but they 
are, of course, entitled to make bargains 
with members of the public who are 
not members of the Stock Exchange so 
long as these bargains are not made in 
the House itself. When a jobber quotes 
a price of shares he usually gives two 
figures, a higher one at which he is 
prepared to sell and a lower one at which 
he is prepared to buy. Thus he may 
quote at 1024 to 1023. This means that 
he is prepared to buy at 1024 but will 
only sell at 102%. He takes his profit 
from the difference between those prices. 

The Course of Business.—Although a 
broker is acting only as agent, he is yet 
considered to be liable personally so far 
as the Stock Exchange is concerned and, 
therefore, if his principal is unable to 
pay the broker will himself be liable. 
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Bargains, unless otherwise stated, are 
made and intended to be carried out 
on the settling day of the current account, 
and the parties must be ready to com- 
plete their bargains on that day. If the 
buyer or seller is unwilling to do so, he 
may be able to carry over or postpone 
the carrying out of his obligations until 
the next settling day by what is known 
as ‘‘carrying over.’ This is done on the 
first day of each settlement (known as 
“contango”’ day) and is at the making-up 
price, that is, at the price of the particular 
security arrived at according to the rules 
of the house at the time of the carrying 
over. Unless the making-up price is 
exactly the same as the original contract 
price, one of the parties must pay to the 
other the difference between the two 
prices, and these differences are paid on 
settling day. 

Transfer.—The transaction on the 
Stock Exchange is only the contract for 
the purchase of shares and does not 
affect the transfer of the property in the 
shares themselves. In order to do this, 
it is necessary for the seller to execute a 
transfer in favour of the buyer. (See 
SHARES.) 

Default.—If the broker who has been 
employed by a client is unable to meet 
his obligations, the client’s bargains are 
not affected and he will be able to 
enforce the transaction against the jobber 
with whom the broker has contracted 
on his behalf. Where a jobber defaults 
the client has no remedy against the 
broker. 

Speculating.— Many persons enter into 
transactions on the Stock Exchange 
which are of a speculative nature. Thus, 
they may buy shares which they know 
quite well they will not be able to pay 
for in the expectation that the value of 
the shares will rise before the settling 
day, when they will be required to pay, 
and that they will, therefore, be able to 
sell the shares again at a higher price 
than they paid for them before the 
settling day arrives. 

Transactions of this kind are perfectly 
legal and enforceable, and are distin- 
guished from gaming and wagering 
contracts, which are not enforceable and 
are void. The distinction is that in 
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gaming and wegering contracts neither 
party is bound legally or enters into any 
binding legal obligation to take or 
deliver the shares. The intention of the 
parties does not matter, and the mere 
fact that one of them does not intend 
to fulfil his bargain, but intends to sell 
the shares again before settling day 
arrives, will not make the transaction 
one of gaming and wagering so long as 
the party is legally bound or has made a 
contract, the effect of which is to bind 
him to take up the shares and pay for 
them if required to do so. It is practically 
impossible to make a contract on the 
Stock Exchange which is void as being 
a gaming or wagering contract, for such 
a contract would not be made in accord- 
ance with the rules of the Stock 
Exchange. 

Rigging the Market.—Rigging the 
market consists in arranging, by one 
method or another, for transactions and 
dealings to be carried out in the shares 
at a price which is not genuine. A very 
simple form of this is for a person who 
is interested in a company to instruct 
one broker to sell certain shares in it 
at a particular price and to instruct 
another broker to buy the same number 
of shares at the same price. The result 
will be that the first broker offers the 
shares in the market at that price where 
they are bought by jobbers who resell 
to the other broker, and there thus 
appears to be a genuine dealing in the 
shares which, of course, would appear 
on the official Stock Exchange list and 
might induce persons to believe that this 
was the true price of the shares. Where 
a person has been induced to buy shares 
by reading a false market price of this 
kind he may bring an action for fraud, 
and the person who has sold him the 
shares and rigged the market is guilty 
of obtaining money by false pretences. 
Where several persons are engaged in 
such a scheme they would all be guilty 
of conspiracy. 

It should be noticed that there is 
nothing illegal in persons pooling shares 
and then instructing a broker to sell 
them at not less than a certain price 
and to buy all that are offered at that 
price. This also has the effect of arti- 
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ficially raising the price of a share. (See 
JOBBER; SHARES.) 

STOLEN PROPERTY.—See 
LARCENY; RECEIVING STOLEN PROPERTY 3, 
RESTITUTION OF PROPERTY. 

STONE-THROWING.—Any person 
who wantonly throws any stone or other 
missile in any street or any public place 
in a town may, on summary conviction, 
be required to pay a fine of forty shillings. 

STOP ORDER.—Where money or 
stock has been paid into Court and is 
standing in the name of the Paymaster- 
General, any person wishing to prevent 
transfers of the money or stock without 
notice to himself may obtain a stop 
order. 

STOPPAGE IN TRANSITU.— 
Where goods have been sold and where 
the property, i.e. ownership in them, has 
passed to the buyer, but where they are 
still in the possession of some carrier— 
e.g. a railway—who is taking them from 
the seller to the buyer, the seller may, 
if the buyer becomes insolvent, stop the 
goods while they are in transit and take 
possession of them. 

It is only an unpaid seller who can 
exercise this right and a seller is not 
considered unpaid if he has accepted a 
bill of exchange which is not yet due, 
or if the whole of the price has been 
paid or tendered to him. For the purpose 
of stoppage in transitu the buyer is 
considered to be insolvent when he has 
either ceased to pay his debts in the 
ordinary course of business or cannot 
pay his debts as they become due. It is. 
immaterial whether or not he has com- 
mitted an act of bankruptcy or has been 
made a bankrupt. 

Transit.—Goods are deemed to be in 
course of transit from the time when 
they are delivered to a carrier for the 
purpose of transmission to the buyer 
until the buyer takes delivery of them 
from the carrier. (See SALE OF GoopDs.) 

STRAY ANIMALS.—The owner of 
any cattle or similar animals found 
straying or lying about a highway is 
liable to a penalty not exceeding 5s. for 
every animal, up to a total of 30s., 
recoverable summarily in addition to 
the cost of removing the animals. 

STREET.—The word “street” by 
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statute may include roads, lanes and 
paths which are not fronted by houses, 
and also roads, courts, alleys and squares 
which are private property and over 
which the public has no right or passage. 

STREET BETTING.—It is illegal for 
persons to loiter in streets or other public 
places for the purpose of taking or paying 
bets. This applies not only to public 
highways, but to any public park, or 
any ground which the public have a 
right to enter. It does not, however, 
apply to any race-course on any day 
on which racing is taking place thereat. 

Any person who is found making bets 
in any public placé may be arrested by 
any police constable without warrant, 
and any document found in his posses- 
sion relating to betting may be seized 
and forfeited by him. The offence is 
triable in a summary manner and is 
punishable by a fine. A third conviction 
for this offence may be punished by 
imprisonment without the option of a 
fine. 

STREET COLLECTIONS.—Police 
authorities may make regulations govern- 
ing street collections and ‘‘flag days’’ for 
charitable purposes. It is usual for the 
police to require a permit to be granted 
for each collection of this kind and only 
to grant this where the collection is not 
likely to cause an obstruction to the 
highway or footpath or any annoyance 
to passers-by. 

STREET MUSIC.—Street music 
produced by organ-grinders and similar 
persons is controlled by local bye-laws. 
Boroughs may prohibit the playing of 
music in the streets to the nuisance of 
residents and may render it an offence 
for any musician to continue playing 
after a resident or police constable has 
required him, to desist. Contravention of 
such a bye-law may be punished by a 
fine of £5. 

STREET TRADING.—Trading in the 
streets is subject to various bye-laws and, 
in general, street traders require a licence 
from the local authority. Local authori- 
‘ties have power to allow certain streets 
to be used as markets and to allot 
positions to traders for their stalls. 

STRIKE.—A strike is the name given 
to the action of workmen who agree 
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together not to continue working for 
their employer and, in pursuance of that 
agreement, cease work simultaneously. 
A workman is lawfully entitled to strike 
at the end of the period for which he 
has agreed to work, and there is nothing 
illegal about the actions of any person 
who persuades men to determine their 
contracts of employment by giving 
proper notice, and to refuse to undertake 
a further term of employment except on 
certain conditions. If, however, a' work- 
man strikes or leaves his employment 
before the end of his contract, then 
he has committed a breach of contract 
and may be sued by his employer for 
damages. 

There are certain provisions of the 
law relating to strikes which are applic- 
able only to certain classes of workmen. 

If a person employed by a local 
authority or company having the duty 
of supplying gas, water or electricity to 
a city, borough or place, wilfully breaks 
his contract of service with such local 
authority, knowing that the consequence 
of his doing so, whether alone or to- 
gether with his fellow-workers, will be 
to deprive the inhabitants of their supply 
of gas or water, he commits an offence. 
The penalty upon conviction is a fine 
not exceeding £20 or prison for a 
maximum period of three months. Such 
workers are liable to the same penalty if 
they break their contracts knowing that 
their action in so doing is likely to 
endanger human life, or expose valuable 
property to the risk of damage. 

Strike Rules.—A trade union may 
have among its rules provision for the 
maintenance of strikers and the funds 
may be applied for such a purpose 
provided it is a lawful strike. It is illegal 
and in breach of trust to apply trade 
union funds for the support of strikers 
who have ceased work in breach of their 
contracts, and anyone having an interest 
in the funds may apply to the Court for 
an injunction restraining the trustees 
from so using the funds. 

A trade union rule which enables the 
committee to compel membets to strike, 
or penalize them for not striking, is an 
illegal rule, for it goes too far in restraint 
of trade by depriving a man entirely of 
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his freedom of choice as to how he will 
dispose of his labour. ; 

Non-Strikers.—A person refusing to 
take part in an illegal strike cannot be 
expelled from his trade union or made 
to pay any penalty, or be deprived of 
his right to a benefit or placed at a 
disadvantage as compared with his 
fellow-members. 

The Courts are not debarred from 
enforcing the member’s rights by reason 
of the fact that his rights arise under one 
of the agreements declared by law to be 
unenforceable by the Courts. 

The Court may, instead of ordering an 
expelled member to be restored to 
membership, order that he be paid 
compensation or damages out of the 
trade union funds. (See TRADE DISPUTE; 
TRADE UNION.) 

STRIKING OFF THE ROLL.— 
A solicitor is liable to be struck off the 
roll of solicitors either by the High Court 
or by the Disciplinary Committee of the 
Law Society if he is guilty of a criminal 
offence or of professional misconduct. 
(See SoLictror.) 

STUFF GOWN.—While a King’s 
Counsel wears a silk gown in Court, a 
junior counsel wears one made of stuff; 
hence the expression “stuff gownsman”’ 
applied to the latter. 

SUB-LEASE.—Where a person who 
is himself a lessee or tenant of land 
grants to another a lease, which must 
be a less interest than his own, no matter 
how small the difference, such interest 
is called a sub- or under-lease. (See 
LANDLORD AND TENANT.) 

SUBORNATION.—tThe procuring of 
another to commit perjury. Anyone 
guilty of this offence may be proceeded 
against and punished in the same way 
as the person who actually gives the 
perjured evidence. (See PERJURY.) 

- SUBPGENA.—A subpena is an order 
directing the person on whom it is 
served to attend at a specified Court for 
the purpose of giving evidence or pro- 
ducing documents. At the time of serving 
a subpeena, sufficient money, called con- 
duct money, should be handed to the 
witness to cover his or her expenses in 
reaching the Court. It is contempt of 
Court for a person on whom a subpeena 
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has been properly served to fail to 
attend. 

SUBROGATION.—Where one party 
has agreed to indemnify another in a 
certain event against loss and is called 
on, when the event happens, to make 
good the indemnity, he is entitled to all 
rights of action against other persons 
which the person indemnified may have 
in respect of the loss; and in order to 
enable him to enforce these rights of 
action, is entitled to be substituted for 
the person indemnified in respect of 
them. This substitution is known as 
subrogation. 

Subrogation most usually arises in 


the case of insurance policies. (See 
INSURANCE.) 
SUBSTITUTED SERVICE.—Where 


it is impracticable for a writ of summons, 
or any other summons, or a petition 
in the Probate, Admiralty and Divorce 
Division, to be served personally upon a 
party in the ordinary way, application 
may be made to the Court for an order 
for substituted service. The Court must 
be satisfied by affidavit that an attempt 
has been made to serve the defendant 
personally and that such service has 
been impossible to effect. A common 
way of satisfying the Court upon this 
point is to show that three appointments 
have been made with the defendant and 
that he has failed to keep any of them. 
The usual method of substituted serv- 
ice ordered by the Court is the sending 
of the writ or summons to the defendant’s 
usual address by registered post; but if 
his address is unknown, service may be 
made with the Court’s permission by 
means of advertisements in the papers, 
etc. (See COUNTY COURT PROCEDURE; 
HicH CourT PROCEDURE; WRIT OF 
SUMMONS.) 2 
SUCCESSION.—See INTESTACY. 
SUCCESSION DUTY.—Formerly, 
freehold or leasehold property was liable 
to succession duty when it passed on death 
from one person to another except where 
it was liable to legacy duty (q.v.). It did 
not matter that the person receiving 
the property (called the “‘successor”) 
did not receive it immediately on the 
death of the person who left it to him 
(the “‘predecessor’’). E.g., if money was 
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left to a man’s widow until she married 
again, and then was to go to his child, 
the child would have to pay duty when 
the widow married again, even though 
it were twenty years later. The duty was 
payable when the property passed by 
reason of an intestacy no less than when 
by a will. But the property had to pass 
gratuitously; if Smith had agreed with 
Robinson that, if Robinson would give 
him five pounds, he (Smith) would leave 
him his house in his will, no duty would 
be payable on that house when, on 
Smith’s death, it passed by Smith’s will 
to Robinson. 

The duty fell due as soon as the 
successor actually received the property, 
and this, as has been mentioned above, 
might be years after the death of the 
predecessor. The successor was personally 
liable for the duty. 

By the Finance Act of 1949, succession 
duty and legacy duty were abolished, and 
at the same time a general increase was 
made in the rates of estate duty. This 
readjustment was estimated by the 
Chancellor of the Exchequer to provide 
an additional £20,000,000 a year for the 
national revenue. 

The new rates of estate duty, as well as 
the rates which were formerly applicable 
for legacy duty and succession duty, are 
shown in the article commencing on 
p. 218 under the heading Estate Duty. 
(See Estate Duty; Lecacy Duty.) 

SUFFRAGAN.—A suffragan Bishop 
assists the diocesan Bishop in his diocese. 
He is consecrated, but has no temporal 
power. He is ‘“‘the Bishop” not “the 
Lord Bishop” of X. He has, in conse- 
quence, no right to a seat in the House 
of Lords. 

SUI JURIS.—In English law this 
expression is applied to a person who 
is independent of any authority limiting 
his legal rights. Of course, at the present 
time most persons of full age are ‘‘sui 
juris.” The wife is no longer dependent 
upon her husband for her legal rights. 
Persons of unsound mind and convicts, 
however, can sue only through the 
medium of a representative appointed 
to look after their interests. The same 
applies to all persons under 21. 

SUICIDE.—Self-murder. This is a 
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felony, but for obvious reasons it is never 
punished, the offender being of necessity 
dead. An attempt to commit suicide is a 
misdemeanour, punishable by imprison- 
ment. If two or more people agree to 
commit suicide together at the same 
time, and one of them for any reason 
survives, he may be convicted of murder. 
Cases of this kind are popularly de- 
scribed as “‘suicide pacts.” 

SUICIDE CLAUSE.—Policies of life 
insurance frequently provide that nothing 
shall be payable under them if the death 
of the person insured is caused by his 
own suicide. In some cases, however, it 
is provided that payment will be made 
even in the case of suicide so long as 
the suicide does not take place within a 
specified period from the commencement 
of the policy, e.g. a year or thirteen 
months. (See Lire INSURANCE.) 

SUMMARY JURISDICTION.— 
The criminal jurisdiction of England and 
Wales is of two kinds. There is the juris- 
diction of the higher Court which tries 
serious cases by means of juries. Cases 
of this kind are said to be tried on 
indictment. Minor offences are tried by 
magistrates who do not have the assist- 
ance of juries in Courts of summary 
jurisdiction. There are certain offences 
which must be tried on indictment. 
Magistrates, however, have the power 
to try certain of them with the consent 
of the accused person, if they think that 
such a course is proper having regard 
to the nature of the charge and the 
antecedents of the prisoner. 

SUMMARY ORDER IN LUNACY. 
—This is a special order which may be 
made for the detention of lunatics who 
are paupers or who have been discovered 
wandering at large. (See DETENTION OF 
LUNATICS.) 

SUMMER TIME.—Summer time is 
one hour in advance of Greenwich mean 
time and commences and ends on dates 
fixed by Parliament. 

SUMMING UP.—Whenever a case is 
tried by a Judge and jury, it is the duty of 
the Judge, at the conclusion of the 
evidence and after the addresses of 
counsel on both sides, to sum up to the 
jury. In his summing up, the Judge 
should tell the jury what is the law 
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applicable to the case, and what are 
the issues which they have to decide. 
He should then summarize the evidence 
on both sides, and the bearing of one 
portion of evidence on another. In 
summing ‘up, a Judge is bound to be 
impartial, and although he may com- 
municate to the jury his own view in 
regard to any particular fact, he should 
make it clear to them that while he has 
to decide questions of law, it is entirely 
for the jury to decide any questions 
of fact. 

SUMMONS.—A summons is the 
general term applied to any document 
addressed by a Court to a litigant calling 
upon him to appear before the Court to 
answer a claim made against him. (See 
County CourT PROCEDURE; HIGH 
CourRT PROCEDURE; WRIT OF SUM- 
MONS.) 

SUNDAY.—In early times the legisla- 
ture attempted to enforce the use of 
Sunday as a day of rest. Under the Act 
of Uniformity, 1552, members of the 
Church of England are still required by 
law to attend divine service on Sundays 
and under a number of Lord’s Day 
Observance Acts it is still illegal to work 
or take part in certain pastimes on 
Sunday. 

The most important of these Acts, 
the Sunday Observance Act, 1677, for- 
bids tradesmen, workmen, drovers and 
others from carrying on their business 
on Sunday under pain of a fine of 5/- 
or two hours in the stocks. A later Act, 
however, has provided that no prosecu- 
tion may be brought under this Act 
without the consent of a police official 
or magistrate. Consequently, the Act is 
virtually dead and Sunday trading 
generally is now seldom interfered with. 
The Act itself allows the sale of milk 
between certain hours and of food in 
inns and cookshops, while other statutes 
make it legal for bakers to work till 
1.30 p.m. 

Under the Factories and Workshops 
Acts it is illegal to employ women or 
children on Sundays except in creameries 
or where the workers are Jews observing 
a different Sabbath. 

With regard to Sunday entertainment, 
an Act of 1780 made it illegal to use a 
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house for public entertainment on Sun- 
day and offenders were liable to pay 
up to £200 to anyone who cared to sue 
for it, the person suing being known as a 
“common informer.” This Act, however, 
was virtually killed by another which 
gave the Crown power to remit any 
penalty imposed by it, but it still remains 
law, with modifications. The chief 
modification was made by the Sunday 
Entertainments Act, 1932. This Act 
enables local councils, if their electors 
do not object, to license Sunday cine- 
matograph entertainments. The Act 
provides that the employees must be 
given some other whole day’s holiday 
in place of Sunday, while a percentage 
of the profits must be devoted to charity 
and to the Cinematograph Fund. Similar 
powers are given for licensing Sunday 
musical entertainments, and the Sunday 
opening of museums, galleries, gardens, 
lectures and debates is legalized. 

Under the Game Act, only rabbits may 
be shot on Sunday. 

The hours of sale for alcohol are 
restricted on Sunday to five instead of 
the usual eight. There is no Sunday 
opening of public houses at all in Wales. 

For all Court proceedings and for 
public bodies Sunday is a dies non, that 
is to say, a day on which no transactions 
may be carried out. On that day no 
legal process can be served nor any 
arrest made except in cases of treason, 
felony and breach of the peace, though 
magistrates may, on Sunday, issue 
warrants for arrest or search. 

Sunday is reckoned from midnight to 
midnight. Where the law provides for 
something to be done within a period 
of less than six days, a Sunday does not 
count as one of them. 

SUPER TAX.—See INcomE TAx. 

SUPREME COURT OF JUDICA- 
TURE.—This is the official name given 
to all those Courts which sit in the Royal 
Courts of Justice, Strand, and in the 
Assize Courts throughout the country, 
and to the final Court of Appeal in 
England and Scotland, the House of 
Lords. All actions without limit of size 
or nature with certain exceptions may 
be tried, appealed against and finally 
decided upon in one of the branches of 
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the Supreme Court of Judicature. (See 
CouRT OF APPEAL; Courts; HIGH 
CourtT OF JUSTICE; House OF LorDs.) 

SURETY.—Where a person is to be 
released on bail (see BaiL), he is usually 
required to find one or more persons as 
sureties for his appearance when required. 
A surety is required to enter into a bond 
called a recognizance whereby he agrees 
to forfeit the amount for which he goes 
bail if the person for whom he pledges 
himself does not appear. In addition to 
the case of bail, sureties are required 
where persons are bound over to keep 
the peace, or to be of good behaviour, 
or for similar purposes. 

SURRENDER.—Where a _ tenant 
wishes to escape from the obligations 
of a lease it is possible for him to arrange 
to surrender the lease to the landlord. 
This can only be done with the landlord’s 
consent, for once the surrender has taken 
place the tenant’s liability under the lease 
ceases. Where a tenant wishes to leave 
a house before the end of his lease it is 
a great advantage if he can induce the 
landlord to accept a--surrender of the 
old lease and grant a new lease to some 
other person who may be found by the 
tenant. If the tenant merely assigns his 
old lease to the person who is to take 
his place his liability under the lease does 
not cease, for he may be called upon to 
carry out the obligations contained in 
the lease should the person to whom it 
has been transferred fail to do so. 

Insurance.—In insurance the word has 
another meaning. Life insurance policies 
usually provide that the person insured 
may terminate his liability under the 
policy and also that of the insurance 
company by surrendering his policy for 
a fixed sum of money. Unless there is 
a provision in the policy for surrender, 
the insured will not be entitled to claim 
to surrender. 

Policies usually have no surrender 
value until a certain number of years’ 
premiums have been paid. The amount 
received on the surrender of a policy will 
be less than the amount of premiums 
paid. Some companies not only allow 
surrender but also include in their 
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policies fixed sums at which they will 
be prepared to accept the surrender of 
the policies in each year. In such a case 
the surrender values are said to be 
guaranteed. (See LANDLORD AND TENANT; 
Lire INSURANCE.) 

SURROGATE.—A surrogate is a 
substitute appointed by the Chancellor 
of a diocese to hold Consistory Courts 
in his absence. (See CoNSISTORY COURT; 
DIOCESE.) 

SURTAX.—See INCOME TAx. 

SURVIVOR.—Where more persons 
than one are killed in the same disaster 
and there is no evidence which survived 
the other or others the deaths will be 
presumed to have taken place in des- 
cending order of ages, i.e. the eldest 
will be deemed to have died first. (See 
PRESUMPTION OF DEATH.) 

SWEEPSTAKES.—There is really no 
distinction in principle between a sweep- 
stake and a lottery. (See LoTTERy.) The 
Betting and Lotteries Act, 1934, lays 
down that all lotteries are illegal except 
for certain small lotteries incidental to 
bazaars, fétes, etc. and private lotteries 
where the sale of tickets or chances is 
confined to members of an association. 
Even in the case of these excepted 
lotteries the Act lays down stringent 
provisions as to the manner in which 
they are to be conducted. (See Gam- 
BLING.) 

SWEETS.—This is the name given to 
any liquor made from fruit and sugar 
which has undergone a process of 
fermentation in its manufacture. 

It is most usually applied to British 
wines. (See INTOXICATING LiQuoR.) 

SYNAGOGUE.—A synagogue should 
be certified in writing to the Registrar 
General, but there is no obligation so 
to do. Certain advantages, however, 
accrue from certification which make 
such a course advisable. 

In particular, the secretary of a syna- 
gogue has statutory powers and duties 
as to marriage register, books, etc., 
provided that he has been confirmed in 
his office by a certificate issued by the 
President of the London Committee 
of Deputies of the British Jews. 
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ABLE ‘‘A.’?—A model form of 

Articles of Association (q.v.)—i.e. 

internal regulations—which may be 
adopted by companies who do not wish 
to go to the trouble of preparing special 
Articles of their own is prescribed by the 
Companies Acts, and is called Table 
“A.” This is not suitable for private 
companies (q.v.) because it does not 
contain the necessary limitation on their 
powers, but can be and often is used 
by such companies with modifications. 
(See ARTICLES OF ASSOCIATION; COM- 
PANIES.) 

TACKING.—The right to tack is a 
right which can be exercised in certain 
circumstances by a man who has lent 
two separate sums of money at different 
times on the security of mortgages of 
the same property. Prima facie mortgages 
are entitled to be paid off out of the 
proceeds of sale of the mortgaged pro- 
perty in the order in which they were 
created. Tacking alters this order. It is 
a right to treat the second advance as 
if it had been made at the same time 
as the first in order that, if the borrower 
should prove insolvent and the mort- 
gaged property had to be sold, both 
the advances might be paid off in full 
before any intermediate advance by any 
other person were considered. It can only 
apply where there have been at least three 
advances on the security of the same 
property, two of which have been made 
by the same person but at different dates, 
while the third has been made by a 
different person at some time in between 
the other advances. If A lends money 
on a mortgage of Blackacre to B, then 
C lends money on a mortgage of the 
same property, and lastly A lends a 
further sum also on a mortgage of the 
same property, A may be able to get 
both his loans paid in full before C is 
entitled to be paid anything. 

This right to tack can be exercised only 
in the following cases: 

(i) If C consented at the time when A 
made his second loan. 

(ii) If A was bound by the terms on 
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which the original loan was made to 
make the further advance. 

(iii) If, at the time when A made his 
second loan, he had no knowledge that 
there had been any intervening mortgage 
to C. But if C had registered his mortgage 
in the Registry at Lincoln’s Inn Fields 
by that date, A cannot usually say that 
he had no knowledge of it. In the case 
of mortgages to banks, however, and 
other mortgages which are stated to be 
made for the purpose of providing 
security for further advances, the fact 
that the intervening mortgage (C’s in 
the example) was registered before the 
further advance was made does not of 
itself prove that A had knowledge of it. 
In such cases it is necessary to shew 


_ that he had actual knowledge. 
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TAIL.—An estate tail was originally 
an estate in land which descended from 
father to son in the direct line, and in 
the event of a complete failure of issue 
reverted to the original owner. 

Later it became possible for the person 
actually in possession of the land to 
“bar” the entail, either during his life- 
time or by his will, and thereby convert 
the estate into an absolute ownership. 
Since 1926 the legal estate tail has been 
abolished, but it is still possible to create 
a corresponding estate in equity. (See 
ENTAIL.) 

TAVERNS.—See 
Liquor; PuBLic Houses. 

TAXATION OF COSTS.—Where a 
solicitor makes a special agreement with 
his client as to the amount of remunera- 
tion which is to be paid to him, the 
agreement is valid, but the client in 
certain cases may apply to the Court to 
have the amount payable reduced. 
Where there is no agreement, the solicitor 
makes the claim for his costs by delivering 
a bill, and the client is then entitled to 
object to the items in the bill and claim 
to have the costs taxed. The client must 
make his claim within a month of the 
delivery of the bill, and if he claims within 
this period the Court will order the 
taxation. In the taxation the solicitor will 
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have to justify the charges he has made, 
will have to prove that they actually 
were incurred, and that the amounts are 
reasonable. The official before whom the 
taxing takes place, who is the registrar 
in the County Courts and a taxing master 
in the High Court, will allow or disallow 
each item. 

If the client fails to apply for taxation 
within a month of delivery of the bill, an 
application may still be made by either 
the solicitor or the client, and the Court 
has power to order taxation. If, how- 
ever, twelve months have expired from 
delivery of the bill, or if the bill has been 
paid, no order will be made on the 
application of the client except in special 
circumstances, and in no event will any 
order be made after the expiration of 
twelve months from the payment of the 
bill. 

A client should be cautious before he 
applies for taxation, because unless he 
manages to reduce the bill by as much as 
one-sixth of the total amount he will 
have to bear the costs of the taxation, 
although, of course, he will not have to 
pay more than the reduced amount on 
the bill. 

When the certificate of a taxing officer 
has been obtained, it is, unless it is set 
aside or altered by the Court, final as to 
the amount of costs due. 

Principles of Taxation.—Costs may 
be taxed on any one of three principles. 
First, as between party and party; 
secondly, as between solicitor and client; 
and thirdly, as indemnity costs. Taxation 
between party and party takes place 
when one party is called upon to pay the 
costs incurred by the other party in 
litigation. In a taxation of this kind the 
taxing master is very careful only to 
allow what is reasonable, and to cut 
down all fees‘and disbursements to the 
lowest possible amount. For example, if 
the victorious party has briefed a very 
expensive barrister to whom he has paid a 
hundred guineas, the taxing master will 
probably not allow that amount in 
taxation between party and party, but 
might reduce it, say, to thirty guineas. 
The result would be that the defeated 
party would have to pay thirty guineas 
of this item while the successful party 
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would have to provide the other seventy 
guineas. In taxation between solicitor 
and client, the taxing master is less strict 
to disallow items on the ground that the 
charges are excessive, and would not, for 
example, in the case given above reduce 
the amount of the barrister’s fee unless 
it was grossly improper. Indemnity costs 
include all expenses to which the client 
has been put by reason of litigation. 

Where a litigant succeeds the usual 
order for the costs will be that his 
Opponent must pay him costs taxed as 
between party and party. In certain 
cases, however, the costs which the 
opponent is ordered to pay may be those 
taxed either on a solicitor and client 
basis, or on an indemnity basis. An 
order for taxation on these scales will, 
however, only be made in cases where the 
proceedings were unwarranted, or where 
the unsuccessful party has been guilty of 
some misconduct. (See Costs IN COUNTY 
CourT; Costs IN HIGH Court; 
SOLICITOR.) 

TAXES.—The money required for the 
national expenditure is obtained by 
taxes. Taxes may be either local or 
national. Local taxation consists solely 
of rates. National taxation takes many 
forms. It may be direct or indirect. 
Direct taxation is imposed on the person 
who is required to pay it; an illustration 
of this is income tax. Indirect taxes are 
imposed on some person in the expecta- 
tion that he will be able to pass the 
burden of paying in whole or in part to 
some other person. Thus, the tax on 
tobacco is paid in the first place by the 
importer or manufacturer, but it is in- 
tended that he should not bear the 
burden of the tax himself, but should 
pass it on to some other person. (See 
INCOME TAx.) 

TAXI-CABS.—A taxi-cab is subject to 
police regulation and control. It is an 
offence for any driver of a taxi-cab to 
refuse without reasonable excuse to take 
a hirer to any place within the district 
in which he is plying for hire. A taxi- 
driver travelling “with his flag up” is not 
plying for hire, and is entitled to ignore 
or refuse a request to stop and accept a 
fare. If, however, he is Stationary at a 
Place designated for vehicles plying for 
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public hire, or at the kerb after dis- 
charging a fare, he is bound to accept a 
hirer who demands his services. If it has 
conveyed any persons suffering from an 
infectious disease, the driver or owner of 
the cab must at once cause it to be dis- 
infected. A driver may refuse to carry 
any person suffering from such an 
infectious disease unless he has paid 
the cost of disinfection. It is a criminal 
offence for any person who has hired a 
taxi-cab to refuse to pay the authorized 
fare, just as it is for the taxi-driver to 
demand more than the authorized fare. 
If the hirer and the driver agree that 
more is to be paid, this agreement is not 
binding, and the hirer is entitled to 
recover from the driver anything that he 
has paid him over and above what is 
proper. (See HACKNEY CARRIAGES.) 

TEACHER.—Grants are made by the 
Minister of Education to Universities 
and Colleges to provide for the training 
of teachers. Grants are also made to 
intending teachers to enable them to 
undergo training at such institutions. 
The intending teacher must undertake 
in consideration of the grant to follow 
the profession of teacher for a specified 
period, and on failure to do so must 
repay the amount of the grant. The 
amount may be recovered through the 
Court as a debt due to the Crown, and 
the undertaking is binding on the in- 
tending teacher even though he is an 
infant and therefore not liable as a 
general rule in his contracts. 

The Contract of Employment.—In 
general, the contract of employment 
between teachers and those employing 
them is governed by the rules applying 
to the relation of master and servant 
(q.v.), but there are certain exceptional 
rules applying to teachers. 

In County schools the appointment of 
teachers is under the control of the 
local education authority except as may 
be otherwise provided by the rules of 
management or articles of government, 
but no teacher may be dismissed except 
by the authority. In the case of voluntary 
schools the functions of the local educa- 
tion authority and the managers oF 
governors as to the appointment and 
dismissal of teachers are regulated by 
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the rules of management or articles of 
government. 

No woman is disqualified for appoint- 
ment as a teacher in any county or 
voluntary school, or may be dismissed, 
by reason only of marriage. 

Teachers and Pupils.—There is a 
general duty on the teacher to use care 
in his relations with his pupils. The 
relation between the teacher and his 
employers is that of master and servant, 
so that not only will the teacher be 
liable for negligence towards his pupils, 
but his employers also will be liable for 
the teacher’s negligence if committed in 
the course of his employment. 

Punishment.—The duty of a school- 
master to his pupils is that of a careful 
father to whom the parent delegates his 
authority and control in so far as is 
necessary for the welfare of the pupil. 
The master may therefore inflict moder- 
ate and reasonable punishment, but if 
it prove excessive, the master may be 
liable to an action for damages and to 
criminal proceedings. This power of 
moderate and reasonable punishment 
may be reasonably delegated to assistant 
teachers, prefects and monitors. The 
authority to punish extends not only 
to offences committed by the pupil on 
the school premises, but also to acts 
by the pupil to and from school, e.g. 
smoking on his way to school. 

Salaries and Pensions.—The Minister 
of Education has approved two com- 
mittees for the purpose of considering 
the remuneration of teachers, namely 
the Burnham Main Committee with 
respect to teachers in primary and 
secondary schools, and the Burnham 
Technical Committee with respect to 
teachers in Technical Schools and 
Institutes, Art Colleges and Schools. 
In August, 1945, these committees re- 
commended scales of remuneration to 
apply for 3 years from 1 April, 1945, 
and these scales were approved by the 
Minister, and have since been extended. 

In the case of pensions there is a 
statutory scheme now in existence under 
which pensions and allowances are paid 
to teachers in respect of the following 
services: 

(a) Recognized Service (R. Service), 
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i.e. service as a teacher before the 


Teachers Superannuation Act, 
1925, as recognized by the Board of 
Education. 


(6) Contributory Service (C. Service), 
i.e. service as a teacher after 1925 
which the Board determined to be 
full-time service. 

Superannuation allowances are 
granted to teachers who have attained 
the age of 60, and have been employed 
for the requisite periods in R. or C. 
Service or who, having been employed 
for 10 years in R. or C. Service, have, 
before reaching the age of 65 years, 
become permanently incapable, in mind 
or body, of teaching. 

The allowances granted are as follows: 

(a) An annuity for life, together with a 
lump sum, both based on salary 
and length of service. 

(5) Short-service gratuities in the case 
of a teacher who has not qualified 
for superannuation. 

(c) Death gratuities when the teacher 
has served five years in R. or C. 
Service and has died in service. 

The allowance is payable quarterly, 
and no allowance or gratuity can be 
disposed of in favour of others or taken 
in bankruptcy. The grant, however, may 
be refused or reduced if the teachers 
have been dismissed in consequence of 
their own misconduct. 

The teacher in C. Service must pay 5% 
of his salary for the time being and the 
employer must pay the same sum. Where 
a teacher ceases to be employed in C. or 
R. Service for one year, he is entitled 
to be repaid the balance of his con- 
tributions. (See CONTRACT; EDUCATION; 
LocaL GOVERNMENT; MASTER AND SERV- 
ANT; NEGLIGENCE; TRUST.) 

TELEGRAPH.—For the purposes of 
the law a telephone is a telegraph, and 
the rules which apply to them are 
identical. The Postmaster-General has a 
monopoly (except as to companies 
existing before 1869, which, however, he 
can purchase under compulsory powers) 
of the collection, transmission and 
delivery of telegrams within the United 
Kingdom, and between it and the 
Channel Islands, the Isle of Man and 
Eire; this monopoly does not extend to 
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foreign or Imperial telegrams outside 
these boundaries. 

Private lines are permissible if they are 
used only or generally for the private or 
business purposes of their owner; they 
may be used on occasion by strangers 
without infringing the law, provided no 
charge of any sort is made, but such lines 
must be used for the private or business 
purposes of one person only. A line 
between doctor and chemist, ticket 
agency and theatre, householders, police 
and local authorities would infringe the 
monopoly, but a line between house and 
office, a head office and branch would 
not. 

The Postmaster-General may also 
grant licences to private persons or 
companies to work a private telegraphic 
or telephonic line. Where wireless is 
relayed on a commercial basis (i.e. for 
a charge), if more than one house is 
supplied, or if any of the lines cross a 
public street the same rules apply, and it 
is necessary to get special permission 
from the Postmaster-General (in addition 
to the ordinary wireless licences for the 
set and each separate extension). But 
special permission is not necessary if the 
distribution is confined to one house or 
block of flats, no matter how big. ' 

The Postmaster-General has special 
Statutory powers to “place and maintain 
telegraphs (including telephones) and 
posts under, in, upon, over, along or 
across private land or buildings.” The 
consent of the owner or occupier must 
first be obtained. If this is not given 
within two months, provision is made 
for the decision of the dispute by a 
special tribunal. Even where nothing jis 
to be placed on a man’s land his consent 
is sometimes necessary before any work 
may legally be done. Thus, the consent 
of the owner, tenant or occupier is 
necessary before a wire may be put less 
than six feet over a dwelling-house or 
over a drive or approach, or a post 
placed within ten yards of a dwelling- 
house, or in such a way as to obstruct 
the owner’s means of access to his 
property unless it is erected in a street, 
and the local authority has already con- 
sented to the work being done. If, after 
any telegraphic apparatus has been 
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placed on or over his land, a landowner 
wishes to make alterations to his 
property, he may apply to the Post- 
master-General and require the latter to 
move the apparatus so far as may be 
necessary within fourteen days. 

Offences under the Telegraph Acts.— 
In order to protect Post Office property 
a number of things have been declared 
offences under the Telegraph Acts. 
Amongst them are: causing wilful or 
malicious damage to telegraph posts or 
other apparatus (an extra heavy penalty 
of £20 a day is provided if this results in 
an interruption of telegraphic communi- 
cation); obstructing Post Office officials 
in their work, or fixing unauthorized 
notices to telegraph posts, exchanges, etc. 
The apparatus which is installed when a 
private telephone is fitted remains the 
property of the Post Office, and it is an 
offence wilfully or maliciously to damage 
it. If the damage is accidental, the 
subscriber is liable to pay to the Post 
Office the cost of putting it in order, and 
he is generally required to make a deposit 
to cover such contingencies in addition 
to paying a yearly rental. To take away 
or sell any telephone apparatus, whether 
fitted in a house or not, would, of course, 
be theft. Since such apparatus is the 
property of the Government it is not 
subject to distress, and cannot be seized 
by a landlord or judgment creditor. 

There is another class of offences 
which are created to protect the interests 
of those who use the telegraphic or 
telephonic services. It is an offence for 
any employee of the Post Office to 
disclose the contents of any telegram, or 
wilfully or negligently to omit or delay 
delivery; and for any person, whether an 
employee or not, to forge or alter a 
telegram, or to deliver it with knowledge 
that it is forged, or indeed to deliver 
asa telegram any message or communica- 
tion which is not, in fact, a telegram. The 
Post Office keep all inland telegrams for 
three months, but may only produce 
them to the sender or addressee unless 
served with a subpena to produce them 
in Court. 

The sender of a telegram may have it 
re-telegraphed back from the delivery 
office on payment of an additional fee, 
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but he cannot get a copy of the repeated 
telegram; the addressee may always have 
a telegram repeated without charge at 
any time within three months of the date 
on which it was sent. ’ 

The Postmaster-General is not liable 
for any loss or damage which may be 
caused by the delay or non-delivery of a 
telegram, or for any mistakes in trans- 
mission. In the case of telegrams to 
foreign countries and cables the position 
is rather different, as these may pass over 
the lines of private companies; if this is. 
the case, the company can be sued by 
both the sender and the receiver. Such 
companies, however, generally limit 
their liability to repeated telegrams and. 
a maximum sum. Telegrams may be in 
any language or in code, but the Post 
Office will not accept indecent or 
obscene messages, or very offensive ones. 
The sender of a defamatory statement by 
telegraph is deemed to “‘publish’”’ it to. 
the Post Office officials, the libel being. 
the original telegram as handed in for 
transmission. (See Post OFFICE.) 

TELEPHONE.—Since the law on this 
subject is for the most part the same as 
the law about telegraphs, it is discussed 
under that head (q.v.), but there are one 
or two special rules relating to the 
telephone. 

Subscribers who are more than two 
miles from an exchange may be required 
to contribute towards the cost of con- 
necting them up with it, and some pay- 
ment is usually required for alterations. 
and removals. In addition to the annual 
rent, a subscriber is required to make a 
deposit of two-thirds of the estimated 
amount of a quarter’s fees and charges. 
No charge is made for disconnecting a 
subscriber temporarily, but a charge of 
five shillings is made if this is done 
because the account has not been paid. 
A subscriber is not legally liable to pay 
for more than the calls actually made 
from his instrument, but the Post Office 
have installed machines to check and 
count calls, and if there appears to be an 
inaccuracy it is seldom of much use to 
contest it unless it is a glaring one. All 
the apparatus installed remains the 
property of the Postmaster-General and 
the subscriber is bound to replace it at 
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his own cost if it is broken or injured in 
any way, whether intentionally (which 
would be an offence) or accidentally (as 
by fire). No alterations or attachments to 
telephonic apparatus may be made 
without the consent of the Postmaster- 
General. 

For particulars of the services and 
facilities offered, see the Post Office 
guide or a telephone directory. (See Post 
OFFICE; TELEGRAPH.) 

TEMPORARY PATIENT. —It is 
now possible for a person who is suffering 
from some mental disease to be received 
into a mental institution for treatment 
without being certified as a lunatic. This 
not only prevents the stigma of “‘lunatic”’ 
from attaching, but also enables the 
patient to receive treatment at an early 
stage in his illness when the treatment 
may lead to prevention or cure. Where 
the patient is in sufficiently good health 
mentally to make up his own mind, he 
can decide for himself to go into the 
institution, and will be known as a 
voluntary patient (q.v.). Where, however, 
the patient is not in a fit state mentally 
to make up his mind to go into the 
institution of his own free will, he may be 
sent there for a short time without his 
consent, and will then be known as a 
temporary patient. (See LuNaTics; 
VOLUNTARY PATIENT.) 

TENANT. — See 
TENANT. 

TENANTABLE REPAIR.—A tenant 
under a lease often agrees to keep the 
premises in “‘tenantable”’ repair or “‘good 
tenantable” repair. The exact extent of 
this obligation is that he must keep the 
premises in such repair as, having regard 
to the age, character and locality of the 
house, will make them reasonably fit for 
the occupation of a reasonable tenant of 
the class who would be likely to take 
them. (See LANDLORD AND TENANT.) 

TENANT IN COMMON.—Tenants 
in common were, prior to 1926, persons 
who owned the same land at the same 
time, and were deemed in law each to be 
the owner of an as yet undivided share 
of the land; until division they were all 
entitled to use the whole of the land. 
Since 1926 such an interest in land can 
occur only as an “equitable interest,” 
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ie. by the creation of a trust under 
which the land is held for the benefit of 
the persons who would formerly have 
been tenants in common. (See JoINT 
TENANTS.) 

TENANT RIGHTS.—A great deal 
was done in 1927 to remedy the harshness 
of English law bearing on the tenant of 
business premises, and in the case of 
agricultural buildings similar provisions 
are consolidated in the Agricultural 
Holding Act, 1948, and in the Agricul- 
ture Act, 1947. 

In business premises which are not 
agricultural, the tenant is now entitled to 
compensation when he leaves the tenancy 
in respect of any improvements made by 
him or his predecessors in title, which he 
is not entitled to remove as fixtures, but 
which are considered to add to the letting 
value of the holding. (See ImprRove- 
MENTS.) 

Compensation for Goodwill.—Where a 
tenant has been carrying on a business 
for not less than five years, and where by 
reason of his having so carried on the 
business goodwill has become attached 
to the premises so that they could be let 
at a higher rent than they would have 
realized otherwise, the tenant at the end 
of his tenancy may claim compensation 
for this goodwill (q.v.). 

New Lease.—Where a tenant, who is 
entitled to compensation for goodwill as 
above, alleges that the amount of com- 
pensation would not compensate him 
for the loss he may, in certain cases, 
demand from the landlord a new lease of 
the premises instead of compensation. 
(See Fixtures; GOoDWwILL; IMPROVE- 
MENTS; LANDLORD AND TENANT.) 

TENDER.—Where a person who has 
undertaken to carry out some obligation 
or pay money under a contract offers to 
do so, but where the other party refuses 
to accept the performance of the contract 
tendered, the party tendering, if he is 
later sued for not having carried out his 
obligations, may successfully defend the 
proceedings by proving that he offered 
to do so. This defence is known as tender, 
and special notice must be given of it 
when it is raised in the County Court. 

Tender of Money.—Where the obliga- 
tion is one to pay money, the full amount 
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due must be produced and offered 
unconditionally, unless the person to 
whom the money is due dispenses with 
the production of it—e.g. by saying he 
would not accept it if it were offered. The 
money due must be tendered with legal 
tender, ie. gold up to any amount, 
silver up to forty shillings, copper up to 
a shilling and Bank of England notes up 
to any amount. The amount tendered 
must be the exact amount due—i.e. no 
change must be necessary or demanded. 
Tender by cheque is good in most cases 
if the only objection made by the creditor 
is that the amount is insufficient. 

Where a debtor has tendered money 
which has been refused and is afterwards 
sued, he should pay the money into 
Court and plead tender. The creditor will 
thereafter obtain the money in the action 
but will have to pay the costs. 

Tender in other Cases.—Where the 
obligation is not to pay money but to do 
some act, and the person liable to do the 
act—e.g. to deliver goods—takes the 
goods for delivery to the purchaser, who 
refuses to accept them, saying they are 
not in accordance with the contract, the 
seller, if he is later sued for failure to 
deliver the goods, may plead that he 
tendered them and offered to deliver 
them, and that will be a defence to the 
action if it be proved that the goods were 
in accordance with the contract and 
should have been accepted. In addition, 
the seller may sue the purchaser for any 
loss he has suffered through the failure 
to accept the goods. 

Tender of Amends.—Where a public 
authority is sued for damages for any 
act done in pursuance or intended 
execution of any public duty, or for any 
neglect in the execution of such duty, the 
authority may tender amends — i.e. 
reasonable compensation—before the 
commencement of the action. If this 
compensation is refused, and the action 
is then brought and the plaintiff does 
not recover more than the sum tendered, 
he is deprived of costs; and the defendant 
is entitled to the costs to be taxed as 
between solicitor and client, i.e. on a 
scale very much in favour of the defend- 
ant. Even if no amends have been 
tendered, the Court may award costs to 
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the defendant on the basis of solicitor and 
client, if it is of the opinion that the 
plaintiff did not give the defendant a 
sufficient opportunity of tendering 
amends before commencing the action. 
(See LEGAL TENDER.) 

TENEMENT.—The word tenement 
means any property held by a tenant in 
land, whether dwellings or vacant land. 

TENURE.—As a result of the influence 
of the feudal system upon the English 
land law, it has always been firmly 
established that every owner of land 
holds it by some form of tenure from the 
King. In practical life this tenure is of no 
importance whatsoever. 

In feudal times there were many 
different kinds of tenure, but the only 
ones which survived for long were copy- 
hold and socage. 

Copyhold was abolished in 1925, and 
the only one which now remains is 
socage. (See COoPYHOLD.) 

TERCE (SCOTS LAW) .—See 
LEGAL RicutTs (Scots Law). 

TERM (LAW).—This is the former 
name for what are now called law 
sittings. (See SITTINGS.) 

TERM OF YEARS.—In the law of 
real property this means an estate or 
interest in land to be enjoyed for a fixed 
period. Thus a lease for a period of time 
is a term of years. A term of years is one 
of the two estates in land which are now 
capable of existing as legal estates, and 
not merely as equitable interests. The 
other estate in land is an estate in fee 
simple. (See LANDLORD AND TENANT.) 

TERM (SCOTS LAW).—The terms 
are the dates on which rent is due or on 
which a tenant is obliged to leave 
premises at the end of his let. As regards 
payment of rent, the usual term days are 
Candlemas (2 February), Whitsunday 
(15 May), Lammas (1 August) and 
Martinmas (11 November). Landlord 
and tenant, as a rule, expressly agree that 


rent shall be payable on particular 
dates, and in that case the dates 
are called conventional terms (the 


expression ‘“‘conventional” in this con- 
nection meaning simply ‘‘by convention 
or agreement”). But when the matter 
under consideration is the date of 
removal of a tenant from a house or a 
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shop at the end of his lease, or the date of 
his entry thereto under the lease, then 
unless the parties have agreed otherwise 
Whitsunday means noon on 28 May and 
Martinmas means noon on 28 November 
(or if in either case that is a Sunday, then 
noon on the following day). These latter 
dates, known as the removal terms, apply 
only to tenancies of houses and shops; in 
other cases, e.g. the lease of a farm, the 
legal term and the removal term are the 
same. In the case of a lease expiring at 
Whitsunday or Martinmas, when notice 
of termination is given the period of 
notice is reckoned as such-and-such a 
time before 15 May or 11 November as 
the case may be—not 28 May or 28 
November; and this is so even though the 
removal term in a particular case be the 
28th of the month. (See LANDLORD AND 
TENANT [Scots LAw].) 

TERRITORIAL ARMY. The 
Territorial Force was created in 1907, its 
name being changed to the Territorial 
Army in 1921. Establishment and 
organization are in the hands of the 
County Associations, but training and 
command are the province of the 
military authorities. 

Soldiers of the Territorial Army are 
required to attend a prescribed number 
of drills, and undergo a minimum period 
of training annually, unless exempted by 
superior authority. 

In time of war or other national 
emergency the Crown may cause the 
Territorial Army to be embodied, and 
all members are then required to join 
and serve with their units. When so 
embodied, the legal position of the 
Territorial Army is similar in most 
respects to that of the Regular Army. 

TERRITORIAL WATERS.—The sea 
is not part of any State, but in inter- 
national law‘the right of States to control 
the sea within three miles of their coasts 
is recognized. Those portions of the sea 
so controlled are known as territorial 
waters. es 

TESTAMENTARY GUARDIAN.—A 
testamentary guardian is a guardian 
appointed by a parent for his children by 
his will. The guardian may refuse to 
accept the office, but having accepted it 
must continue with it. A testamentary 
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guardian may be removed by the Court 
at any time. 

TESTAMENTARY WRITING.— 
This has the same meaning as a will. It 
should be noted, however, that any 
testamentary writing must be executed 
with the same formalities as a will if it is 
to be valid. Formerly the word ‘‘testa- 
ment” was used to indicate a disposition 
of personal property by will, and the 
word will was used in the case of real 
property. To-day, however, the word 
“will” is used in both cases. (See WILL.) 

THEATRES. — All places, except 
booths or portable theatres, kept for the 
public performance of stage plays require 
a licence, or authority by “‘letters patent,” 
and anyone keeping sucha place without 
a licence—there are very few patent 
theatres —commits an offence, and 
renders himself liable to a fine of £20 for 
every day upon which it is kept open 
without authority. One performance is 
sufficient to make a person liable. Also 
any person who for hire allows, or 
presents, or takes part in a play (and 
where any money or reward is taken for 
admission any actor therein is deemed to 
be acting for hire) in an unlicensed place, 
is liable to be convicted and fined £10 for 
every day upon which he offends. 

A theatre licence is granted in London, 
Windsor and Brighton by the Lord 
Chamberlain, and also in places in which 
the King occasionally resides, but in the 
last case only while he is in residence, the 
ordinary licence then being suspended. 
In places outside these areas the licensing 
authority is the county or borough 
council who, however, may delegate their 
authority to the local justices. In the case 
of a theatre duly licensed, a justices’ 
licence is not necessary for the sale by 
retail of intoxicating liquor. But, of 
course, theatre licences are sometimes 
refused unless an undertaking is given 
not to retail intoxicants. Where there is 
not such an undertaking, intoxicating 
liquor must not be sold except while the 
theatre is open and being used as a place 
of entertainment. Even while being so 
used intoxicating liquor can only be sold 
to bona fide users, and then only during 
the permitted hours. 

The manager of a theatre may refuse 
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to sell a ticket for any performance to any 
individual. The purchaser of a ticket is 
entitled to room in the portion of the 
theatre for which he has paid; if there is 
no such room his money must be 
refunded. The holder of a ticket may be 
removed if he behaves improperly. 
Spontaneous expressions of approval or 
disapproval of the performance do not 
constitute improper conduct, provided 
they do not interfere with the enjoyment 
of the performance by other members of 
the audience. (See THEATRICAL Em- 
PLOYERS.) 

THEATRICAL EMPLOYERS. — 
Every theatrical employer must register 
with the local authority and provide 
certain prescribed particulars. Before 
registering, the employer must insert in 
two different issues of a London news- 
paper devoted to the Stage a notice of 
his intention to register, and any member 
of the public may raise an objection to 
the licence being granted. On registration 
the employer receives a certificate of 
registration. 

Any theatrical employer commits an 
offence who, during the course of an 
engagement, abandons his performers, or 
who carries on his business without 
registration, or who supplies incorrect 
particulars on applying for registration. 
These offences may be punished by 
imprisonment for a period not exceeding 
three months and also by a fine of not 
more than £50. In addition, the Court 
may order that any registration certificate 
he may possess shall be revoked. 

These provisions do not apply to 
persons who do not employ more than 
two performers at a time. 

THEFT.—This is a popular expression 
used to cover all forms of larceny. (See 
LARCENY.) 

THIRD PARTY INSURANCE (Bank- 
ruptcy and Winding-up).—By a very wise 
rule of the law it is now provided that 
where a person is injured, and in con- 
sequence has a claim against an indi- 
vidual debtor or a limited company in 
respect of which the debtor or company 
has taken out a policy of insurance, the 
injured person, if the debtor becomes 
bankrupt or the company is wound up, is 
not required to claim against the 
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insolvent estate of the debtor or company 
but can claim the money due direct from 
the insurance company. Before this 
change in the law was made in 1930, the 
insurance company, who were bound 
only to indemnify the person they had 
insured (that is, the bankrupt or com- 
pany, not the injured person), would pay 
the money to the trustee in bankruptcy 
or liquidator, who would not pay it out 
to the injured person, but would use it 
as the ordinary assets of the estate for 
the benefit of all the creditors. Thus, the 
injured person when claiming for the 
amount to which he was entitled might 
receive no more than a few shillings in 
the pound. 

The Road Traffic Acts require that the 
driver of a motor vehicle must hold a 
valid policy of third-party insurance, and 
where this provision of the Acts is com- 
plied with a person injured by the 
negligent driving of a motor vehicle is 
reasonably sure of recovering damages 
from the insurance company concerned. 
Where, however, the motorist in spite of 
the Acts was not insured, or if the 
insurance company were entitled, e.g. 
by some breach of the conditions in the 
policy on the part of the motorist, to 
escape liability, the chance of recovering 
damages was often nil. 

Since 1 July, 1946, this position has 
been remedied by the existence of the 
Motor Insurers’ Bureau which, by agree- 
ment with the Minister of Transport, 
undertakes to pay to third-party victims 
of road accidents caused by motorists 
any damages awarded by the Courts 
which they are unable to recover from 
motorists. Even in the case of “‘tip-and- 
run” motorists, ic. where a person is 
injured in circumstances that make it 
reasonably certain that a motorist was 
responsible but neither the vehicle nor 
its owner nor driver can be traced, the 
Bureau will in proper cases make an 
ex gratia payment to the victim, or, in the 
event of death, to his dependents. (See 
TRUSTEE IN BANKRUPTCY; WINDING-UP.) 

THIRD PARTY PROCEDURE. — 
Where a defendant in an action in the 
High Court or in the County Court 
claims that he is entitled to a contribu- 
tion or an indemnity from a third person 
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not already a party to the action, in 
respect of the claim made against him, 
or where in the High Court, but not in 
the County Court, he claims that the 
subject matter in dispute is substantially 
the same as a dispute which has arisen 
between him and a third person, he is 
entitled to make the third person a party 
to the action, and to have the question of 
the contribution or indemnity, etc., 
decided at the same time as the action by 
the plaintiff against him. 

This process is known as third party 
procedure. The defendant, upon applica- 
tion to a Master in the High Court, or 
upon notice to the Registrar in the 
County Court, is entitled to serve upon 
the third person a third party notice 
setting out the nature of the defendant’s 
claim against the third party. If the 
third party wishes to dispute the defend- 
ant’s claim against him, he must take 
steps similar to those which he would 
have taken if the third party notice were 
a writ of summons or County Court 
summons, and at the trial of the action 
the issue between the defendant and the 
third party will be tried and judgment 
given in much the same way as if it were 
an ordinary separate action. (See COUNTY 
CourT PROCEDURE; HIGH CouRT PRo- 
CEDURE.) y 

THREATS.—A threat, if unlawful, 
may render the person who makes it 
subject to criminal proceedings. The most 
serious form of threat is one used in an 
endeavour to extort money. This is, of 
course, blackmail (q.v.), which in certain 
forms may be punished by imprisonment 
for life. Other serious forms of threat are 
sending letters threatening to murder or 
to burn houses. Offences of this kind are 
felonies punishable by imprisonment 
for ten years. 

Threats falling short of these grave 
crimes may be made the subject of 
complaint in a Police Court and a 
summary remedy obtained. Anyone who 
on reasonable grounds is in bodily fear 
from threats that he or his family will be 
physically ill-treated may complain to 
justices. On being satisfied that the fear 
is real and well grounded, the justices 
must require the person guilty of the 
threats to enter into a recognizance (q.v.) 
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to keep the peace and behave properly 
towards the complainant. 

In addition to constituting a crime, 
unlawful threats may render any contract 
entered into under the effect of them 
unenforceable in law. Threats of physical 
injury or false imprisonment would 
certainly have this effect and be held as 
constituting duress. 

On the other hand, it must be remem- 
bered that many threats are perfectly 
lawful, being merely the exercise of a 
legal right, e.g. the foreclosure of a 
mortgage or the termination of a tenancy. 

TICHBORNE CLAIMANT.—The so- 
called ‘“‘Tichborne Case’ is one of the 
most famous and longest drawn out 
cases in the history of English law. In 
1854 Roger Tichborne, the heir to the 
Tichborne estates, sailed from Rio for 
Jamaica in a ship which foundered at sea. 

Eleven years later a man who was 
afterwards proved to be Arthur Orton, 
the son of a Wapping butcher, arrived in 
England from Australia claiming to be 
the missing Roger Tichborne, and 
pursued his claim to the Tichborne 
property in an action which lasted for 
over 100 days. The jury rejected his 
claim and he was immediately arrested 
and tried for perjury and forgery. After 
a trial lasting 188 days he was convicted 
and sentenced to two consecutive terms 
of 7 years’ penal servitude. 

TICKET. — Tickets are frequently 
issued for travel, cloak rooms or garages 
subject to special conditions which are 
not always printed on the ticket itself, 
but to which reference is made on the 
ticket by some statement such as “‘issued 
subject to conditions” in time tables, etc. 
The person taking the ticket is usually 
bound by these conditions, and that is so 
even if he has not read them. (See 
CLOAK RooM; RAILWAY PASSENGERS.) 

TICKET OF LEAVE.—This is a 
popular expression, used in connection 
with the release on licence of convicts of 
good behaviour before the expiration of 
their sentences. This licence contains 
conditions as to their behaviour and may 
be revoked or forfeited on breach of 
those conditions. 

TIME.—When a fixed time in days is 
allowed for anything to be done, the day 
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from which the period starts is not 
generally counted, though the last day is. 
In the absence of any special provision 
governing the particular rule or contract, 
Sundays and holidays count as other 
days. Fractions of days are ignored in the 
computation of time for most legal 
purposes. 

TIME IMMEMORIAL.—In the 12th 
and 13th centuries it was the practice of 
Parliament to enact at more or less 
regular intervals that no action should be 
brought about facts which were of more 
than a certain age. Instead of doing what 
is now the practice under the Limitation 
Act, 1939, and providing that after a 
definite number of years a right of action 
was to be lost, a date, such as the acces- 
sion or death of a king, was fixed upon, 
and it was provided that no action might 
be brought for anything which happened 
before this date. 

The Acts of Parliament were said to 
fix the date of legal memory, because the 
Act directed the Judges not to remember 
anything which had happened before the 
date named in them. The last one to be 
passed fixed 1189, the date of the acces- 
sion of Richard IJ. It was later repealed 
and a new Act passed, but by then the 
limits of legal memory had become fixed 
at 1189. 

Any right which can be shewn to have 
been exercised from before this date is 
said to have been exercised from time 
immemorial, and proof that it has been 
so exercised conclusively establishes that 
it is lawful. 

This curious rule is still of importance 
whenever attempts are made to prove 
that a custom exists in any particular 
locality varying the general law of the 
land. The success of the attempt to 
establish that the custom is lawful will 
depend on whether it can be traced back 
to time immemorial. 

It is also important in the law of 
prescription (q.v.). 

TIME TABLE.—Railways and other 
. catriers of passengers publish time 
tables which indicate the times at which 
trains or other vehicles are expected to 
arrive or depart. It is usually stated, 
however, in the time table that the 
arrival or departure of the trains at the 
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times indicated is not guaranteed, and 
where there is such provision a passenger 
who suffers loss through being delayed 
in his journey by a train being late 
cannot recover damages. 

TIPSTAFF.—This is the name applied 
to an officer of the Court whose duty it is 
to take into custody any persons com- 
mitted by the Court for contempt. 

TITHE.—Tithes gained their origin 
from the idea that one-tenth of the fruits 
of the earth should be paid to the 
ministers of the Church for their support. 
In the course of centuries many land 
holdings became freed from the burden 
of yielding tithes, and many tithes passed 
into the hands of persons unconnected 
with the Church’s ministrations. 

Subsequently where tithes were payable 
at all, they took the form of a tithe rent 
charges The amount of the rent charge 
originally depended upon the price of 
wheat, barley and oats, and varied 
annually with the fluctuating prices. The 
Tithe Act of 1925 stabilized the sums 
payable at £105 for every £100 of tithe 
rent charge, but unfortunately the 
stabilization was followed by a general 
depression in agriculture and a fall in 
corn prices which resulted in a consider- 
able hardship to farmers, and constant 
friction between tithepayer and tithe- 
owner when collection of payment was 
attempted. To remedy this state of 
affairs, the Tithe Act, 1936, severed the 
connection between tithepayer and tithe- 
owner completely by providing for the 
abolition of tithe rent charge on 2 Octo- 
ber, 1936, on the basis that titheowners 
were to be compensated with government 
stock issued for the purpose, against 
which the government were to be repaid 
by annuities charged on the land con- 
cerned for the period of 60 years. 
Provision was also made for the ascer- 
tainment and payment of arrears of tithe 
rent charge outstanding. 

TITLE DEEDS.—The title deeds of a 
property are the deeds by means of which 
it has been transferred or otherwise dealt 
with in the past. The deeds are treated 
almost as part of the property, and they 
pass along with it to any person to whom 
it is sold, given or left. 

So much are they part of the property 
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that at one time it was impossible to steal 
them, for one could not, in law, steal 
real property. It is now a crime to take 
title deeds unlawfully. 

A very common way of making mort- 
gages in order to borrow money is to 
deposit the title deeds of a property 
with the lender. This constitutes an 
equitable mortgage. A mere deposit of 
the deeds, however, without any intention 
of creating a mortgage—as for instance 
a deposit in the strong room of a bank 
ora solicitor—will not affect the property. 

TOBACCO.—Tobacco is, on import- 
ation into the United Kingdom, subject 
to customs duties at rates varying 
according to the form in which it is 
imported. On re-export, the duty on 
manufactured tobacco may be claimed 
back; this is known as “‘drawback.” 

Growers and curers of tobacco in the 
United Kingdom must obtain an annual 
licence (five shillings), and excise duties 
are payable on tobacco so grown subject 
to small exemptions in the case of private 
growers. 

Manufacturers of tobacco must take 
out a licence, the fee for which depends 
upon the amount of tobacco received by 
the applicant for manufacture in the 
previous year. No manufacturer may 
have on his premises any earths, leaves 
wood or other substitutes for tobacco, 
nor any tobacco containing more than 
32% moisture. 

Sellers of tobacco must, under penalty 
of £50, take out licences (which expire on 
5 July in each year) in respect of their 
premises (fee 5/3). Tobacco must not be 
hawked. 

Sellers of tobacco must, under penalty 
of £20, place signboards not more than 
three feet above the principal entrance to 
their premises, on which, in letters 
publicly visible and at least one inch long, 
the full name of the seller, and a state- 
ment that he is licensed to sell tobacco, 
must be painted. 

TOLLS.—The charges made by docks 
and canals for traffic conveyed by them 
are called tolls. The word was originally 
applied to the money which had to be 
paid by persons using turnpike roads, 
_and this money was paid at toll bars. 
The word is also used to indicate the 
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money which may be paid to the owner 
of a market by persons using the market. 

TORT.—This is a legal expression 
covering all classes of wrongs to indi- 
viduals other than those arising out of 
personal relationship or a contract. 

Breach of contract is not a tort, nor is 
any wrong arising out of the relationship 
of husband and wife a tort. Any other 
infringements of individuals’ rights by 
another is a tort. For instance, libel, 
assault, trespass, nuisance, are all defined 
as torts. 

A person who commits a tort is 
described as a “‘tortfeasor.”” Any act 
constituting a tort is described as a 
“tortious act.” 

TOWN CLERK.—Each borough has 
an official called a Town Clerk as its 
chief officer. He carries into effect the 
decisions of the borough council and 
acts as its representative, and also acts 
increasingly as an official of central 
government by the delegation to him of 
certain of the powers of Ministers of the 
Crown. The appointment is a wholetime 
one. The practice is to appoint solicitors, 
as Town Clerks have much legal business 
to transact, and also act as legal advisers 
to the governing body of the borough. 
(See LocAL GOVERNMENT.) 

TOWN COUNCIL.—The term “town 
council” is applied to urban district 
councils and to borough councils. (See 
BorouGH COUNCIL; LOCAL GOVERN- 
MENT; URBAN DISTRICT COUNCIL.) 

TOWN AND COUNTRY PLAN- 
NING.—The first attempt to control and 
co-ordinate the provision of residential 
accommodation was made in the Hous- 
ing and Town Planning Act of 1909. 
This was a permissive Act only under 
which local authorities were enabled to 
make schemes for undeveloped areas, 
and it was not until 1932 that such 
authorities could first be compelled to 
prepare plans by the Town and Country 
Planning Act of that year. 

The havoc wrought by aerial bom- 
bardment, especially in large cities, 
during the early 1940’s threw the 
importance of reconstruction into sharp 
focus and led to the establishment, even 
while the war was in progress, of a 
separate Ministry of Town and Country 
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Planning and a mass of interim legisla- 
tion culminating in the Act of 1944. This 
Act was not successful largely because 
the powers and financial assistance given 
to local authorities proved in most cases 
incommensurate with the magnitude of 
the task involved, and the substantive 
law on the subject is now to be found 
mainly in the Town and Country Plan- 
ning Act, 1947, and the regulations made 
under it. This Act, which was described 
in its passage through Parliament as 
“one of the most complex pieces of 
legislation ever presented,” effects far- 
reaching changes in the rights of land- 
Owners, large and small, throughout 
the United Kingdom. 

Central Land Board.—This body, 
consisting of a chairman and not more 
than nine other members, acts on behalf 
of the Crown under the general control 
of the Minister of Town and Country 
Planning. The Board’s main functions 
are to act as a central planning authority, 
to assess and pay compensation to 
property owners who suffer loss by the 
implementation of planning schemes, 
and similarly to assess and levy pay- 
ment of development charges where 
planning results in a betterment increase 
in the value of land. Compensation is 
payable in the form of Government 
stock, for which purpose a £300,000,000 
fund has been created. 

The Central Land Board is required to 
present a report to Parliament annually 
and this report is published and made 
available to members of the public. 

Local Planning Authorities.— Normally 
these are county councils and borough 
councils for their respective areas, but 
the Minister of Town and Country 
Planning has power to establish a joint 
board for the areas of two or more of 
either or both of these bodies. 

Preparation and Approval of Plans.— 
Every local planning authority is required 
within three years to submit to the 
Minister a report of a survey of their 
area and a plan for the use of land in 
that area. The plan may include pro- 
posals for roads, buildings and works, 
airfields, parks, pleasure grounds and 
open spaces, and may allocate zones for 
agricultural, residential, industrial, or 
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other purposes. The Minister has power 
to extend the time for preparing plans, 
but if no satisfactory proposals have been 
submitted the Minister may himself make 
a plan for the area or arrange for this to 
be done by an adjacent planning 
authority, in either event at the expense of 
the authority in default. 

The Minister of Town and Country 
Planning may approve any plan sub- 
mitted to him, with or without modifi- 
cations, but if the plan involves property 
of the National Trust, local authorities, 
or public utility undertakings, special 
Parliamentary procedure is necessary. 
At least every five years after approval 
of a plan the local planning authority 
must make a fresh survey and report to 
the Minister with any suggestions for 
modification or extension of the original 
plan, thereby ensuring that planning and 
progress advance together. 

Regulations provide that there must 
be published in The London Gazette and 
at least one newspaper circulating in the 
area affected notice of the submission to 
the Minister of any plan and of where a 
copy of the plan can be inspected. Before 
a plan is approved by the Minister any 
objections and representations must be 
heard and local enquiries or other 
hearings held. 

Immediately after the Minister of 
Town and Country Planning has ap- 
proved a plan the local planning 
authority must publish a notice to that 
effect and the plan operates from the 
date of publication of such notice. 
Within six weeks from that date any 
person may apply to the High Court 
and challenge the validity of the plan on 
the ground that it is ultra vires or 
irregular, and if satisfied to that effect the 
Court has power to quash the plan or 
any part thereof. 

Designated Land.—Planning on such 
an extensive scale necessarily involves 
provision for the compulsory purchase 
of land. It is required, therefore, that 
with certain exceptions land which is 
likely to be acquired shall be designated 
in the plan as subject to purchase. The 
Minister of Town and Country Planning 
will not, however, approve the designa- 
tion of any land which is not estimated 
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to be required within ten years, or seven 
years in the case of agricultural land. If 
at the end of twelve years from the date 
of approval of a plan (eight years in the 
case of agricultural land) designated 
land has not been acquired the owner 
may serve notice on the local planning 
authority requiring them to purchase it, 
and unless this notice is acted upon 
within six months thereafter the land 
becomes free from designation. 

Development.—The term ‘“‘develop- 
ment” includes not only altering land by 
building or other physical operation but 
also a change in the purpose for which 
the land or any buildings on it are used, 
and permission of a local planning 
authority is needed for any such develop- 
ment. Such permission may be given 
generally or subject to conditions, e.g. 
for a limited period only. Appeal lies to 
the Minister of Town and Country 
Planning from a _ local planning 
authority’s refusal. In the case of an 
application to erect industrial buildings 
it is necessary also to obtain a certificate 
fromthe Board of “Trade that the 
development is consistent with a proper 
distribution of industry. 

Normally compensation is not payable 
for refusal of permission to develop, but 
in certain cases where the owner can 
shew that the land is no longer capable 
of proper use in its existing state he may 
require the local authority to purchase 
his interest. 

Development Charges.—Formerly the 
result of development was usually to 
increase the value of the land developed 
and in many cases such _ increase 
benefited the landowner without any 
outlay or exertion on his part, e.g. where 
an arterial road had been built by public 
enterprise in,close proximity to his land. 
Now no development may take place 
without permission of a local planning 
authority and where development is so 
permitted any increase in the value of 
the land is collected by the Central 
Land Board as a development charge. 

The Board has complete power to fix 
the amount of this charge, which it may 
require to be paid immediately or by 
instalments or to be secured by a mort- 
gage on the land. Until the Board has 
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issued a certificate that the development 
charge has been paid or secured to its 
satisfaction no development may be 
commenced on pain of penalties up to 
double the amount of the charge. 

Advertisements. — The Minister of 
Town and Country Planning has wide 
powers to safeguard public amenities 
and in particular to control the display 
of advertisements. Certain rural areas 
are known as “‘areas of special control” 
and in those areas all display advertising 
may be prohibited. 

The penalty for displaying an advertise- 
ment contrary to regulations is a fine of 
up to £50 on conviction before a Court 
of Summary Jurisdiction, and, in the 
case of a subsequent conviction, 40s. 
for each day that the offence continues. 
An injunction may also be obtained. (See 
BUILDING SCHEME; HousINnG; LOCAL 
GOVERNMENT.) 

TRADE DISPUTE.—A trade dispute 
is any dispute between employers and 
workmen, or between workmen and 
workmen, about: 

(1) The employment or non-employ- 

ment, 

(2) the terms of the employment, or 

(3) the conditions of labour, of any 

person. 

A dispute between employers and 
employers is not a trade dispute. 

A dispute between union and non- 
union workmen is a trade dispute, and 
so is a dispute between two unions as to 
the employment by an employer of a 
person not in one of the unions. 

The dispute must be about something 
fairly definite, and not a mere personal 
quarrel, or grumbling or agitation. It is 
always a question of fact which must be 
decided by the jury whether there was a 
trade dispute in existence or imminent at 
the time of the doing of an act about 
which an action may be brought. 

When there is a Trade Dispute.—If a 
person does an act which causes damage 
to another, or induces another to do an 
act which causes damage to a third per- 
son, in the ordinary way he is liable to 
pay damages to the person injured. (See 
Tort.) If, however, the act was done in 
furtherance or contemplation of a trade 
dispute, then it is not actionable, and the 
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person doing it may escape liability for 
the harmful consequences of his act 
which caused the damage. 

The same immunity is extended to a 
combination of persons -agreeing to- 
gether to do some act which causes harm 
to a person, provided that the act was 
done in contemplation or furtherance of 
a trade dispute, and even if the motive 
for doing the act was the malicious one 
of ruining the person acted against 
rather than the furthering or protection 
of their own interests. This immunity was 
conferred by the Trade Disputes Act, 
1906. If, however, the doing of the act by 
either an individual or a combination is 
accompanied by threats or violence, then 
the protection given by the Act is with- 
drawn, and an action will be maintain- 
able since an injury has been done over 
and above the kind of injury which is 
protected by the Act. 

When there is no Trade Dispute.—An 
individual is liable for the consequences 
of his tortious acts unless he is a member 
or an Official of a trade union, and the 
act was committed on behalf of a trade 
union. (See TRADE UNION.) 

An act which would be actionable at 
law if committed by an individual is 
naturally actionable if done by a number 
of persons combining together. 

If a number of persons combine to do 
an act which would be perfectly lawful if 
done by an individual, such act of the 
combination may nevertheless be action- 
able at the instance of a person damaged 
by it. The reason for this is that the 
greater extent of the injury which may be 
done to a person by the combination of a 
number of persons of itself gives him a 
right of action. 

The law regards an interference with a 
man in his trade as prima facie action- 
able, and requires that persons com- 
bining to do so should justify their 
action. This they may do by shewing that 
their action was taken to protect their 
own trade interests and not to injure the 
person who has in fact been damaged. If 
the injured person can prove that the 
action of the combination was simply for 
the malicious purpose of ruining him, 
and not for the furtherance of any trade 
object, then he is entitled to succeed in an 
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action for damages against the combina- 
tion. (See BLAcK List; CONSPIRACY; 
STRIKE; TorT.) 

TRADE FIXTURES.—The ordinary 
rule of law as regards fixtures, i.e. 
chattels or goods affixed to premises, is 
that they belong to the landlord and 
cannot be removed by the tenant at the 
end of his tenancy. To this rule there are 
many exceptions, one of which is that 
where the fixture has been brought on to 
the premises by the tenant for the pur- 
poses of some trade carried on by him 
there, the fixtures may be removed if the 
removal will not injure the premises. 
Where fixtures cannot be removed in this 
way, the tenant may now claim com- 
pensation for them on the ground that 
they are improvements. (See FIXTURES; 
IMPROVEMENTS.) 

TRADE MARKS.—The Trade Marks 
Act, 1938, defines a trade mark as ‘“‘a 
mark other than a certification trade 
mark, used or proposed to be used in 
relation to goods for the purpose of 
indicating, or so as to indicate, a con- 
nection in the course of trade between 
the goods and some person having the 
right, either as proprietor or as registered 
user, to use the mark, whether with or 
without any indication of the identity of 
that person.” A certification trade mark 
is a special mark adopted in relation to 
any goods to distinguish in the course of 
trade goods certified by any person in 
respect of origin, material, mode of 
manufacture, quality, accuracy or other 
characteristic, from goods not so certi- 
fied. The registration of certification 
trade marks is confined to non-trading 
bodies, as distinct from ordinary trade 
marks which are used by manufacturers, 
importers, wholesalers and others on 
whose judgment in buying their cus- 
tomers rely, and which may be used 
simply to shew that the goods were sold 
by a particular trader or store. 

Unregistered Trade Marks.—Trade 
marks can be acquired either by use or 
by registration. An unregistered trade 
mark is known as a common law trade 
mark and is any mark which has been 
so extensively used on or in connection 
with a certain class or classes of goods 
that the public recognize goods bearing 
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such a mark as emanating from the 
owner of the mark. 

Unregistered trade marks can only be 
protected by means of the common law 
action of “‘passing off.” This may be 
brought against anyone who attempts to 
pass off his goods as the goods of the 
person who brings the action. No man is 
entitled to steal another’s trade by de- 
ceiving customers into thinking that they 
are buying the latter’s goods. It is 
immaterial whether he achieves the 
deception by copying a trade mark, by 
making up his goods in a particular way 
or by trading under a deceptive name; 
there have even been cases in which a 
man has been guilty of passing off when 
trading in his own name, but in such 
cases it has of course to be clearly shewn 
that there is an intention of deceiving the 
public, and in all actions for passing off 
it has to be proved that the public have 
in fact been deceived. 

Registered Trade Marks.—Where a 
trade mark has been registered the rights 
of the proprietor are much wider and 
more simple of ascertainment. 

Apart from special registers kept for 
the cutlery and textile trades at Sheffield 
and Manchester respectively, the Registers 
of Trade Marks are kept by a Registrar 
at the Patent Office, 25, Southampton 
Buildings, London, W.C.2. 

Registers.—There are two registers of 
trade marks in the Patent Office, the A 
register and the B register. In order to be 
capable of registration in the A register a 
mark must consist of one of the following 
things: 

(i) The name of a real person, com- 
pany or firm, treated in some 
special manner. The name alone 
in ordinary letters would not be 
sufficient. The reason for this is 
the hardship that registration of a 
mame might cause to other per- 
sons of the same name. 

(ii) A signature. 

(iii) An invented word or words. 
Words which are descriptive of 
the goods in connection with 
which the mark is to be used, such 
as “perfection,” ‘“‘quick-firing,” 
“the best,” can never be registered 
because it would not be fair to give 


616 


TRADE MARKS 


to one trader a monopoly of them. 
If, however, he invents a word to 
describe his goods there can be no 
objection to this provided that 
the word is a genuine invention 
and is not just a combination of 
two or more words or a phon- 
etic spelling of an ordinary word. 
Names which have been coined by 
the inventor of a patented article 
to describe it cannot be registered, 
and will become public property 
when the patent expires. 

Registration of foreign words is 
not permitted if in their natural 
meaning they are descriptive of 
the goods. 

A word or words having no direct 
reference to the character or 
quality. 

No objection can be raised to 
the registration of words which 
are not in any sense descriptive 
because this could not affect the 
rights of any other trader. For 
instance, the word ‘“‘sailing”’ 
would probably be accepted for 
registration in connection with 
matches, but perhaps not for 
bicycles, and certainly not for 
model yachts. 

Geographical names and sur- 

names cannot be registered under 
this head, though they are some- 
times admissible under one of the 
others. ' 
Any other distinctive mark, in- 
cluding a geographical name. 
Under this head fall the numerous 
pictorial marks which are now so 
common. Almost any device, 
drawing or reproduction is regis- 
trable, but if it is a drawing of 
the articles in connection with 
which the mark is to be used, 
there must be some distinctive 
feature about it either in the 
arrangement of the articles or in 
the other parts of the picture. 

The importance of registration in Part 
A of the register is that such registration 
gives to the proprietor the exclusive right 
to the use of the trade mark, and the use 
of such a mark by any other person, or a 
mark so closeiy resembling it as to be 
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likely to deceive or cause confusion, is in 
itself an actionable infringement. 

In the case of registration in Part B of 
the register a mark may be registered if 
it can be shown that it is capable of dis- 
tinguishing the goods in question from 
goods with which the proprietor has no 
connection, either generally or, where 
the mark is registered subject to limita- 
tions, within the extent of the registra- 
tion. The rights given by registration in 
Part B are similar to those given by 
registration in Part A except that in 
proceedings for infringement no relief 
will be granted to the proprietor if the 
defendant can show that the use com- 
plained of is not likely to deceive or 
cause confusion or be taken as indicating 
a connection in the course of trade be- 
tween the goods and the proprietor or 
registered user of the trade mark. 

The Registrar has a discretion whether 
or not to allow any particular application 
for registration, but in exercising it he 
must keep within certain definite bounds. 
The grounds for refusing to permit 
registration are three: 

(a) That the application is scandalous; 
that is, objectionable or ridicu- 
lous. 

(6) That it is contrary to morality or 
law. 

(c) That it resembles another mark 
which is already registered for the 
same class of goods. 

There are fifty different classes of goods 
in the Trade Mark Register, among 
which are distributed every possible kind 
of article. When applying for registration 
the applicant states on which articles he 
intends to use the mark, and when it is 
registered he will be protected only as to 
goods of that sort. The fact that a mark 
has been registered for goods in one of 
the fifty classes does not mean that pro- 
tection will be gained for its use on all 
other articles in the same class. This is 
important, because it follows that an 
application by a different person to 
register a similar mark for different goods 
in the same class will not necessarily fail. 

In determining whether a mark pro- 
posed for registration resembles one 
which is already registered, the Registrar 
will look at the general idea of the mark. 
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He will not examine the two marks for 
minute differences, but will take into con- 
sideration the general effect of each. He 
will consider the circumstances in which 
the marks will be used in actual trading 
and the types of customer who are 
accustomed to buy the goods in question. 
Trade customers and those in expensive 
trades are usually credited with greater 
intelligence, and it is assumed that slight 
similarities between two marks will not 
deceive them. But illiterate, native or very 
poor customers are easily misled, and the 
Registrar will be quick to refuse a mark 
which might confuse them if it is to be 
used on goods which they buy. Regard is 
paid not only to the appearance of the 
mark in draft and in actual use, but also 
to its effect upon the ear. 

It is possible to register a mark in 
colour, but the rule is that the mark must 
be of such a nature that it would be dis- 
tinctive even though it was colourless. In 
determining whether one coloured mark 
too closely resembles another, little 
attention is therefore paid to the actual 
colours. 

Before refusing to register a mark, the 
Registrar must give the applicant an 
opportunity of being heard in support of 
his application. 

An appeal lies from any decision of the 
Registrar either to the Board of Trade or 
to the Court. The applicant may elect 
which of these he will appeal to; both of 
them have power, in appropriate cases, to 
make an order granting registration, with 
or without limitations. 

The fact that any particular mark is not 
capable of registration, or is refused by 
the Registrar, does not necessarily affect 
the right to bring an action for passing 
off. 

How to Apply.—Applications for regi- 
stration should be made to the Registrar, 
Stating the goods in connection with 
which the mark is to be used. He will 
institute an official search to make sure 
that the mark does not resemble any 
other registered for the same or similar 
goods. There is no guarantee that this 
search is accurate. 

The proprietor of a registered mark 
may apply for the separate registration of 
individual parts of it, or of other marks 
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which resemble it. These will be regis- 
tered as associated marks, but they can 
only be owned together with the principal 
mark. Where part of a mark is not 
registrable, the Registrar may require the 
applicant as a condition of registration to 
disclaim that part. In order to register 
“motorine” or “absorbine” applicants 
have been forced to disclaim the exclusive 
right to the use of the words ‘“‘motor” 
and ‘“‘absorb.”’ The same principles 
would apply where part of a new mark 
resembled a mark already registered. 
Disclaimer of that part would be re- 
quired. In certain circumstances, as, for 
instance, where marks have been used 
only in particular districts, the Registrar 
may require a disclaimer of any intention 
to use the marks in other districts. A dis- 
claimer is entered on the register and 
prevents any action being brought for the 
infringement of the mark in respect of the 
use or imitation of the disclaimed part or 
its use in a disclaimed district. It does not, 
however, affect any right the proprietor 
may have to bring an action for passing 
off. S 

The only persons who may apply for 
registration are those who used the mark 
in the past to distinguish their goods or 
have invented a new mark which they 
intend to use after registration. They may 
apply through agents. 

Where two or more persons apply for 
the same mark for the same goods, the 
Registrar may refer the whole matter to 
the Court; but if he is satisfied that there 
has been bona fide user of the mark by 
both or all of them, he may register them 
as concurrent proprietors. If they desire 
to use the mark on different kinds of 
goods no difficulty will arise. 

Objections.—On receipt of the applica- 
tion for registration, the Registrar causes 
it to be advertised in the Trade Marks 
Journal. Any person who desires to 
object may do so by giving notice to 
the Registrar setting out his reasons. The 
grounds of objection are: 

(i) That the mark ought not to be 
registered for one of the reasons 
set out above. 

(ii) That the mark is an infringement 
of some right of the objector. 

Objections will be allowed from any 


TRADE MARKS 


person who shews that he is the pro- 
prietor of a similar mark which is 
registered for similar goods, or that he 
uses a Similar mark but has not registered 
it and that the new mark will cause con- 
fusion. 

An application may also be made at 
any time by any person interested to 
remove a mark from the register on the 
ground that the proprietor had no inten- 
tion of using it when he registered it, or 
that he has not made a bona fide use of it 
since then. 

Effect of Registration.—The effect of 
registration varies slightly according as 
to whether it is in Part A or B. If it is in 
Part A, then, subject only to the fact that 
the registration itself may be attacked on 
the ground that the mark was never 
suitable, proof of registration alone 
establishes the exclusive right to the use 
of the mark on the goods in question; 
whereas, if in Part B, registration only 
affords prima facie proof that the person 
registered is entitled to the exclusive use 
of the mark, and it will still be open to an 
opponent to prove in any way he can 
(and not merely by shewing that the 
mark was not suitable for registration) 
that the registered owner is not in fact 
so entitled. 

Any one registration now lasts for 
seven years from the date of the applica- 
tion and may be renewed indefinitely for 
further periods of fourteen years on pay- 
ment of small renewal fees. 

If the proprietor dies or his title de- 
volves on another, notice should be given 
to the Registrar, who will make the 
requisite alterations. 

Trade marks can be assigned or sold 
even though the mark consists of the 
original owner’s signature or name, but 
any such transfer must be registered by 
the transferee before the transferee can 
uphold his rights in Court. 

The registered proprietor of a trade 
mark is entitled to the exclusive use of 
the mark in connection with the goods 
for which it was registered. If a com- 
petitor uses the same or a similar mark 
the proprietor has the following remedies: 

He may apply to the Court for an 
injunction to restrain the infringer from 
using the mark in the future; it is not 
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necessary to shew that the defendant 
knew he was infringing the plaintiff’s 
mark, but the Court will only grant an 
injunction if it considers that further 
infringements are possible. The Court 
will also order that all infringing marks 
be destroyed and that the infringer shall 
hand over to the proprietor all stamps, 
dies, etc., employed to make them. 

If the proprietor can shew that the 
infringer knew he was infringing a 
registered mark, he will be entitled to 
claim damages. These will be estimated, 
at his election, either by determining 
the amount of the damage which he has 
himself suffered through loss of trade, 
etc., or by investigating the profits which 
the defendant made out of his use of the 
mark and ordering him to account for 
them to the proprietor. 

In addition to the possible grounds of 
defence already referred to, a defendant 
can always establish a good defence and 
set up his right to the use of the mark if 
he can shew that he was using it hirnself 
before the proprietor’s mark was regis- 
tered and has continued to use it ever 
since. 

TRADE UNION. What is a Trade 
Union?—The words “trade union” 
signify to the majority of people an 
organization representative of the work- 
ers in a particular branch of industry— 
e.g. the National Union of Railwaymen 
—and many people think of a trade 
union as a body of persons mainly con- 
cerned with political activities. 

Legal Meaning.—In law the term 
“trade union’? means any combination 
of persons, whether temporary or per- 
manent, which has for its principal 
objects the following activities: 

(1) The regulation of the relations 
between workmen and employers, 
between workmen and workmen, 
and between employers and em- 


ployers. 
(2) The fixing of conditions for, and 
the imposition of restrictions 


upon, the method of conducting 
any trade or business. 
(3) The provision of benefits to mem- 
bers. 
Statutory Objects.—These three main 
activities are called the statutory objects, 


619 


TRADE UNION 


because they are laid down in the Trade 
Union Act Amendment Act, 1876, as 
being lawful objects for the furtherance 
of which a combination of persons may 
be formed. 

Trade Unions before the year 1871.— 
Before the passing of the Trade Union 
Act, 1871, a combination of persons for 
the purpose of imposing restrictive con- 
ditions upon the conduct of a trade or 
business or of interfering in the relations 
between workmen and master was an 
unlawful combination, since its activities 
were held to be in restraint of trade. 
Trade unions existed, but they were 
mainly concerned with the provision of 
benefits to members and the payment of 
strike pay, such objects not being re- 
garded by law as being in restraint of 
trade. 

The difference made by the passing of 
the Trade Union Acts, 1871 and 1876.— 
Trade unions formed for the purpose of 
furthering any of the three main objects 
set out above acquired a recognized 
status in the eyes of the law, provided 
they conformed to certain statutory re- 
quirements (see below), and, in conse- 
quence, they were freed from many of 
the disabilities under which they had 
previously worked. Registered trade 
unions can now own property, prosecute 
servants for embezzling funds, enforce 
most contracts made with them, and in 
certain cases sue in their registered name, 
e.g. for libel. 

Contracts and Agreements which a 
Trade Union cannot enforce in a Law 
Court.—The following agreements can 
lawfully be made by trade unions, but 
the Courts of law will not interfere in any 
action which may be brought to enforce 
the agreements or obtain damages for 
the breach of them: 

(1) Any agreement between members 
of a union concerning the condi- 
tions on which any members for 
the time being shall or shall not 
sell their goods, transact business, 
employ or be employed. 

(2) Any agreement for the payment 
by any person of any subscription 
or penalty to a union. 

(3) Any agreement for the applying of 
the funds of a union to provide 
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benefits to members, that is to say, 
sick, accident or strike pay. 

Note.—This means that a member 
cannot sue a trade union for any benefit 
which is due to him. He can, however, 
get the Court to declare that by the rules 
of the union he is entitled to a benefit. 

(4) Any agreement for the use of the 
funds of the union to provide con- 
tributions to any employer or 
workman not a member of the 
union in return for his under- 
taking to obey the rules and reso- 
lutions of the union. 

(5) Any agreement for the application 
of the funds of a union to pay a 
fine imposed upon anyone by a 
Court of law. 

(6) Any agreement made between one 
union and another. 

(7) Any bond to secure the perform- 
ance of any of these agreements 
which are so declared to be unen- 
forceable. 

Important. — These agreements are 
unenforceable by either side, i.e. the party 
other than the trade union is debarred 
from enforcing them in a law Court, just 
in the same way as a trade union is 
debarred. : 

How is a Trade Union formed?—Seven 
or more members of an organization who 
subscribe their names to its rules may 
register the union. Whilst registration is 
not compulsory in order to form a lawful 
trade union, a registered trade union 
acquires privileges which are not open to 
unregistered trade unions. 

Application to register a trade union 
must be sent, together with a printed 
copy of the rules and a list of the titles 
and names of the officers, to the Chief 
Registrar of Friendly Societies, whose 
address is at‘17, North Audley Street, 
London, W.1. 

The Registrar, upon being satisfied 
that the union has complied with the 
regulations relating to registration, must 
register the union and the rules. The 


Registrar may not register a trade union © 


unless in his opinion the principal objects 
of the union are “statutory objects.” 
Certificate of Registration.—When the 
Registrar registers a trade union he issues 
a certificate, which is conclusive evidence 
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that the regulations regarding registry 
have been complied with. A trade union 
which does not desire to be registered 
may apply to the Registrar for a certifi- 
cate declaring that it is, by reason of its 
rules and objects, a trade union within 
the meaning of the Trade Union Act, 
1913. If the Registrar refuses to grant a 
certificate to an unregistered trade union 
applying for the same, or refuses to 
register a trade union, then an appeal 
may be made to the High Court against 
his decision. 

A certificate may be withdrawn or 
cancelled by the Registrar either at the 
request of the trade union itself, or if in 
his opinion the rules and constitution of 
the union have been so altered that the 
principal objects of the union are no 
longer “‘statutory objects.” 

The rules of every registered trade 
union must contain the following: 

(1) NamMe.—The name of the union 
and its place of meeting for 
business. 

(2) Opyects.—The whole of the ob- 
jects for which the union is to be 
formed, the purposes for which its 
funds are to be used, the condi- 
tions which entitle a member to 
receive benefits, and the fines and 
forfeitures to be imposed on any 
one of its members. 

(3) RuLes.—The manner of making, 
altering, amending or deleting the 
rules themselves. 

(4) ComMITTEE AND TRUSTEES.—Pro- 
vision for the appointment and 
removal of a general committee of 


management, of a trustee or 
trustees, of a treasurer and other 
officers. 


(5) THe Funps.—Provision for the 
investment of the funds of the 
union and for an annual audit of 
the accounts. 

(6) THs Booxs.—Provision for the 
inspection of the books and list of 
members of the union by every 
person having an interest in the 
funds. : 

(7) DissoLViNG THE UNION.—Pro- 
vision for the way in which the 
union is to be dissolved. 

A copy of the rules must be delivered 
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to any person requesting it on payment 
of a maximum sum of one shilling. It is 
an offence to give to any member or 
intending member of a registered trade 
union a copy of the rules other than those 
in existence for the time being, pretending 
that these are the existing rules or that 
there are no other rules. 

Membership.—A person becomes a 
member of a trade union when his 
entrance fee and subscription are accepted 
by the union and when he receives a card 
of membership. 

An infant under the age of sixteen 
years may not be a member of a trade 
union. A member of a Police Force may 
not become a member of a trade union, 
but if he was a member before he joined 
the Force he may, with the consent of a 
Chief Officer of Police, continue to be a 
member of his union. 

A member cannot be expelled from 
membership unless the rules so provide, 
and if there is a power of expulsion con- 
tained in the rules, then he must be given 
a hearing before expulsion. (See TRADE 
DISPUTE.) 

Trade Union Property.—A registered 
trade union may hold an unlimited 
amount of personal property, e.g. money, 
stocks and shares, but it may only pur- 
chase or lease land to a maximum extent 
of one acre, and such property must be 
for purposes connected with the admini- 
stration of the business of the union, e.g. 
for an office or headquarters. 

All the real and personal estate of a 
registered trade union is vested in the 
trustees of the union, and they hold it on 
behalf of, and for the benefit of, the 
union and its members. 

A trustee is only liable to account for 
money actually received by him on 
behalf of the union, and is not liable for 
any deficiency which may arise in the 
general funds of the union. 

The Main Objects of a Trade Union.— 
A trade union usually has two main 
spheres of activity (a) Political; (6) Non- 
political. 

A. Political Objects.—Political objects 
were not included in the original Trade 
Union Acts of 1871 and 1876, which 
defined the statutory objects of trade 
unions; but, by the Trade Union Act, 
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1913, the funds of a trade union were 
permitted to be used for certain political 
objects subject to some special safe- 
guards. 

Money belonging to the union may be 
expended upon: 

(1) Payment of expenses incurred 
directly or indirectly by a candi- 
date or prospective candidate for 
election to Parliament or to any 
public office, before, during or 
after the election in connection 
with his candidature or election. 

(2) The holding of any meeting or the 
distribution of any literature in 
support of any such candidate or 
prospective candidate. 

(3) The maintenance of any person 
who is a Member of Parliament or 
of any person who holds public 
Office. 

(4) Registration of electors or the 
selection of a candidate for Parlia- 
ment or any public office. 

(5) Holding of political meetings or 
on the distribution of political 
literature or political documents 
of any kind. 

A trade union may not apply its funds 
in the furtherance of any of these 
political objects, unless such furtherance 
has been approved as an object of the 
union by a resolution passed on a ballot 
of members. 

Political Fund.—The rules of a trade 
union which desires to apply its funds 
towards the furtherance of any of the 
political objects enumerated above must 
provide for the creation of a separate 
political fund. 

It must be a rule of a trade union that 
any member may be exempt from con- 
tributions to its political fund by giving 
written notice of his objection to con- 
tribute. 

A member must not be excluded from 
any benefits, nor subjected directly or 
indirectly to any disadvantage as com- 
pared with the other members of the 
union, by reason of his unwillingness to 
contribute to the political fund of his 
trade union. 

The Osborne Case decided that it was 
not within the powers of a trade union to 
levy a compulsory contribution from its 


TRADE UNION 


members for the purpose of supporting 
representatives in Parliament. 

B. Non-Political Objects.—The non- 
political activities are mainly covered by 
the “‘statutory objects,” that is to say, 
they include such subjects as the protec- 
tion of the interests of members in 
questions relating to wages, conditions of 
working, payment of sick and accident 
benefit, and maintenance during strikes. 
(See FRIENDLY SOCIETY; STRIKES; TRADE 
DISPUTE.) 

Such activities of trade unions are not 
allowed to be unrestricted by the law, 
and, in the event of the actions of mem- 
bers of a union being held to have been 
done in pursuance of a conspiracy 
maliciously to ruin a person in his trade 
rather than in pursuance of a legitimate 
trade object, then the members com- 
mitting the acts are not freed from lia- 
bility because they are members of a 
union and did the acts on its behalf or 
for its benefit. (See CONSPIRACY ; STRIKES; 
TRADE DISPUTE.) 

Where L was a butcher and M was one 
of his best customers, Q~intimidated M 
into ceasing to deal with L because L 
employed non-union labour. It was 
decided that the words “trade dispute 
between employer and workmen” in 
Section 3 of the Trade Disputes Act, 
1906, do not include a dispute between 
members of a trade union and an em- 
ployer of non-union workmen; and that 
the action of Q was not done in further- 
ance of a trade dispute, but was part of a 
conspiracy to ruin L. 

Law Suits by or against Trade Unions. 
—A registered trade union may, except 
in one case (see below), sue or be sued in 
its registered name, and a trade union, 
whether it is registered or unregistered, 
may sue or be sued in a representative 
action if the parties are fairly repre- 
sentative of the union. (See PARTIES.) 

The trustees of a registered trade union 
may bring or defend any action concern- 
ing the property of the union, but they 
must sue and be sued in their own names, 
adding thereunto the title of their office, 
e.g. “A. B. Jones, trustee of the Amalga- 
mated Society of ............. ‘ & 

In a claim for damages against a trade 
union the trustees should be sued; they 
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are entitled to be repaid out of the funds 
of the union. 

A Trade Union cannot be Sued for a 
Tort.—This is the exception referred to 
above. 

No action may be brought against a 
trade union in its registered name in 
respect of a tort alleged to have been 
committed by or on behalf of the union 
or one of its branches. (See TorT.) 

This complete immunity from actions 
in tort was conferred upon trade unions 
by the Trade Disputes Act, 1906, but it 
makes no difference to the immunity that 
the act was done when there was no trade 
dispute either in existence or in con- 
templation. 

The meaning of this freedom of a trade 
union is that a trade union cannot be 
sued for damages, e.g. for a trespass or a 
libel in its registered name. The trustees 
may be sued for damages, provided the 
tort was not committed by a person on 
behalf of the union in contemplation, or 
in furtherance of a trade dispute. (See 
TRADE DISPUTE.) 

Liability of a Trade Union for the acts 
of its Officials.—The officials of a trade 
union can only make the union liable for 
the consequences of their acts if they had 
authority to do the particular act or acts. 
It follows that an official has no authority 
to do something which his union may 
not lawfully do. 

Where Brown was the district delegate 
of a union it was held that he was not the 
agent of the union to make it liable for 
his acts in the absence of evidence that 
direct authority had expressly been given 
to him. (See BLAcK List; CONSPIRACY; 
FRIENDLY SOciETY; STRIKES; TorT; 
TRADE DISPUTE.) 

TRANSCRIPT.—When a shorthand 
note is taken of the proceedings of a trial, 
the document containing the typewritten 
record is called the transcript. In criminal 
cases tried at assizes or quarter sessions a 
transcript of the evidence and summing 
up can be obtained on payment. 

TRANSFER OF JUSTICES’ 
LICENCES.—In certain specified events 
it is permissible to transfer a justices’ 
licence from one person to another. This 
is done at the Transfer Sessions, held up 
to eight times a year. The permission of 
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the justices must be obtained to transfer 
a justices’ licence. (See INTOXICATING 
LiquoR; PROTECTION ORDER.) 

TRANSPORT TRIBUNAL. — The 
Transport Tribunal is a body created by 
the Transport Act, 1947, having powers 
co-equal to those of the High Court in 
England and the Court of Session in 
Scotland. It replaces from 1 January, 
1948, and assumes the entire jurisdiction 
of, the former Railway Rates Tribunal 
and the former Appeal Tribunal consti- 
tuted under the Road and Rail Traffic 
Act, 1933, practically the entire former 
jurisdiction of the Railway and Canal 
Commission, and even the jurisdiction of 
the High Court and Court of Session in 
respect of certain enactments relating to 
equality of tolls. 

Its responsibilities also include the 
fixing of charges for transport of passen- 
gers and goods by railway, road or inland 
waterways and adjudication on appeals 
in respect of the granting of licences for 
the carriage of goods. 

The tribunal consists of three per- 
manent members, with power to add to 
their number from two panels of 
additional members totalling forty-eight 
in all. The permanent members, one of 
whom must be a person of experience 
in commercial affairs, one a person of 
experience in transport business, and one, 
who is to be the president of the Tribunal, 
an experienced lawyer, are appointed on 
the joint recommendation of the Lord 
Chancellor, the President of the Board of 
Trade and the Minister of Transport. 
The additional members are appointed 
in fixed proportions by the President of 
the Board of Trade, the Minister of 
Labour, the Minister of Agriculture and 
Fisheries and the Minister of Transport. 

The Transport Tribunal determines all 
matters of law and fact and has all the 
powers of the High Court in England 
and of the Court of Session in Scotland 
to require the attendance of witnesses, 
production and inspection of documents 
and to enforce its orders. 

TREASON.—The only kind of treason 
now properly so called is high treason. 
(See HiGH TREASON.) 

TREASON FELONY.—This is an 
offence similar to high treason, though 
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not so serious in its character or punish- 
ment. Any person who plans or incites 
others to depose the King, or to levy 
war against him, or to intimidate 
Parliament, can be convicted of treason- 
felony and be sentenced to imprisonment 
for life. (See HiGH TREASON.) 

TREASURE TROVE.— When 
precious metals in bullion or other form 
are found hidden anywhere they are 
called treasure trove. If the owner cannot 
be found, treasure trove becomes the 
property of the Crown. It is confined to 
articles that have been hidden by some 
person and not articles that have been 
merely mislaid or lost. If they have been 
actually hidden, then they are treasure 
trove even though they are in a private 
house or on other private property. It is 
an offence for any person who finds 
treasure trove to fail to report what he 
has found to the coroner of the district 
in which he found it. It is the duty of 
the coroner, if there is any doubt as to 
whether the articles found are treasure 
trove or not, to hold an inquest on 
the point. 

TREASURY SOLICITOR.—A 
permanent public official whose duties 
include acting as solicitor to various 
government departments and providing 
legal representation to protect the inter- 
ests of the public in certain cases. The 
person holding the office of Treasury 
Solicitor also holds that of King’s 
Proctor. 

TREES, OVERHANGING.—A 
person who allows a tree from his garden 
to overhang that of his neighbour is 
technically guilty of a nuisance, but no 
action can be brought unless the neigh- 
bour can shew some actual financial loss 
caused by the overhanging tree, which 
is unlikely. The neighbour, however, is 
entitled to cut away the branches that 
overhang, although it is probably not 
advisable for him to do so without first 
requesting the occupier of the land to 
cut the branches himself. If trees which 
overhang property collapse and do 
damage, the occupier of the land will 
only be liable if he has in some way been 
negligent, e.g. if he ought to have known 
that the trees were insecure and had 
done nothing to prevent their falling. 
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Where dangerous trees, such as yew 
trees, project into the property of 
another, and cattle eat the leaves and 
die, the person occupying the land on 
which the trees are may be liable to pay 
damages. 

TRESPASS.—In English law trespass 
has a much wider meaning than in ord- 
inary speech, for it includes not only tres- 
pass to land but also trespass to chattels 
or goods, and trespass to the person. 
Thus, an assault is, technically, trespass 
to the person. In the case of land, any 
person trespasses who goes on the land 
occupied by some other person or re- 
mains upon the land or places any 
material object on it without justification. 
Trespass is an offence against possession, 
and it is immaterial who is the owner 
of the land on which the trespass 
takes place. Thus, a landlord may be 
guilty of trespassing on the property 
which he has let to his tenant while the 
tenant is lawfully in possession. 

It is not necessary that actual damage 
should have been suffered before an 
action for trespass can be.brought. Thus, 
if A walks across B’s land even though 
he keeps to a path, B is entitled to bring 
an action against A claiming damages. 
The damages would be very small, but 
the trespasser might be required to pay 
the costs of the action. 

Trespass to Goods.—Trespass to goods 
consists of committing without lawful 
justification any act of direct physical 
interference with a chattel in the posses- 
sion of another person. The act need not 
cause damage to the chattel, for it is 
trespass to remove a chattel even though 
damage is not done. Trespass to goods, 
like trespass to land, is an offence 
against possession and not against 
ownership and therefore a person who 
has possession of goods, even though 
he is not the owner, may sue for trespass 
to them. Thus, if A hires a car which B 
takes away without A’s authority A may 
sue for trespass. This is the case even 
though B is the owner of the car. 

“TRESPASSERS WILL BE PRO- 
SECUTED.’’—This notice, which is so 
frequently seen on boards in woods and 
private land, has been called by a Judge a 
“wooden lie,”’ for no prosecution (which 
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is a criminal proceeding) can in general 
be brought against a trespasser. The 
position is different when the person 
trespassing does so in pursuit of game, 
or where the land is of some special kind, 
e.g. in the occupation of a railway author- 
ity. Trespass on allotments or on land on 
which any crop is growing, resulting in 
damage to the crop, can be punished on 
summary conviction by a fine up to £50. 
Otherwise the only remedy for trespass is 
to bring an action claiming damages ina 
civil Court (not a rfrosecution) against 
the trespasser, but in an ordinary case 
the damages recovered would be nominal, 
e.g. a farthing. The usual object of these 
notices threatening a prosecution for 
trespass is not to prevent persons from 
coming on the land, but to prevent them 
from establishing a right to come on 
the land by creating a right of way. 

The Right of Way Act, 1932, enables 
owners of land to make it clear that 
they are not granting new rights of way 
to the public, by filing declarations to 
this effect at stated intervals. (See Hicu- 
WAYS; RIGHT OF Way.) 

TRINITY MASTERS.—The Trinity 
Masters constitute Trinity House and 
are a company of masters of ships on 
whom are imposed many duties relating 
to the sea. Trinity House was originally 
incorporated in the reign of Henry VIII, 
in 1514, 

Trinity House exercises control over 
lighthouses and over pilots. Where there 
is no local piloting authority the pilots 
are appointed by Trinity House. 

TROVER.—The action of trover lies 
for conversion of personal chattels. 
Conversion consists in an act of wilful 
interference with the chattel without 
lawful justification whereby any person 
entitled to the chattel is deprived of it. 
Conversion may take place either by the 
wrongful taking of a chattel or by de- 
taining it wrongfully or by disposing of 
it wrongfully. It is not necessary that 
the person converting should know that 
he is acting wrongly by so doing. Thus, 
if the hire purchaser of a motor car sells 
the car when he is not entitled to do so 
to X, who takes it in all innocence and 
pays for it and later sells the car to Y, 
X (and also Y) is guilty of conversion 
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in selling the car, and may be called 
upon to pay damages to the person to 
whom the car belongs, namely, the other 
party to the hire purchase agreement. 

TRUCK.—The name given to the 
system of paying wages for service by 
goods rather than by cash. As a system 
it had been in operation for many 
centuries, and the evils of its operation 
as regards the workman had been ob- 
served as far back as the fifteenth century 
in a statute of 1464. The legal position 
is now governed by the Truck Acts of 
1831, 1887 and 1896, which impose 
restrictions upon the methods in which 
wages may be paid. These statutes pro- 
hibit the payment of wages to certain 
defined workmen in any form other 
than cash, which must be current coin 
of the realm. Bank notes or cheques 
drawn upon a bank within fifteen miles 
of the place of payment satisfy the 
requirements and are regarded as current 
coin. 

The Truck Acts apply to any workman 
who comes under the following heads: 
A labourer, servant in husbandry, 
journeyman, artificer, handicraftsman, 
miner or a person otherwise engaged in 
manual labour. The definition does not 
_ include a domestic or menial servant, 
and the provisions of the Acts do not 
therefore apply to them. 

The Acts provide that the whole of the 
wages earned by a workman are to be 
paid over to him in cash, but this pro- 
vision does not prevent certain deduc- 
tions being made which are permitted 
by statute. Thus, deductions may be 
made in respect of fuel, medicine, medical 
attendance, and also for the payment 
of the education fees of the workman’s 
child. (See Factory.) 

The penalty for a contravention of the 
provisions of the Truck Act is a fine not 
exceeding £10 for the first offence, and 
not less than £10 and not exceeding £20 
for a second offence. 

If an offence is committed without the 
knowledge of an employer, he may be 
exempted from penalty upon the con- 
viction of the actual offender. (See 
FACTORY.) 

TRUE BILL.—It was the practice for 
a grand jury, whenever they presented 
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a case for trial, to return what was 
described as a “ true bill.”” Grand juries, 
however, have now been abolished. 

TRUST.—This is the legal term given 
to the holding of property by one person 
for the benefit of another. The person so 
holding property is called a trustee and 
the person for whose benefit the property 
is held is called a beneficiary or cestui 
que trust. 

Trusts are of two kinds, express and 
implied. An express trust arises upon an 
express declaration of trust by the owner 
of any property, as where A declares 
himself a trustee of some property for 
B, or transfers the property to C with a 
direction that C shall hold it upon trust 
for B. An implied trust arises when a 
person acquires or holds property in 
such circumstances that the law requires 
him to hold it in trust for some other 
person, as where the objects for which 
a trust was created fail, for example, by 
the death of all the beneficiaries without 
issue (in which case the law requires the 
trustee to hold the property in trust for 
the person who originally created the 
trust), or where a trustee obtains a 
renewal in his own name of a lease held 
by him as a trustee and the law requires 
him to hold the new lease in trust for 
the beneficiaries of the old lease. 

Creation of an Express Trust.—In 
order to create a valid express trust six 
conditions must be fulfilled: 

(i) The person creating the trust must 
be capable in law of alienating 
(i.e. parting with and transferring) 
the property, the subject of the 
proposed trust, to the extent 
necessary to fulfil the expressed 
object of the trust. 

(ii) The beneficiary or cestui que trust 
must be capable in law of holding 
the property to the extent to which 
it is being held in trust for him. 

(iii) A declaration of trust which 
sufficiently indicates the creator’s 
intention. 

(iv) A declaration sufficiently defining 
the subject matter of the trust. 

(v) A declaration sufficiently defining 
the object or the person or persons 
to be benefited by the trust. 

(vi) In the case of land or of any interest 


625 


TRUST 


therein, the Law of Property Act, 
1925, provides that ‘‘a declaration 
of trust respecting any land or any 
interest therein must be manifested 
and proved by some writing signed 
by some person who is able to 
declare such trust or by his will.” 
The statute lays down a rule of 
evidence, and it is not necessary 
that the trust should be declared 
in writing in the first instance; 
it is sufficient if there be some 
writing signed by the proper party 
in existence when an action is 
brought to enforce the trust. 

Limitation of Trusts.—Private owner- 
ship of property necessarily carries with 
it the right of the owner to dispose of 
the whole interest in his property either 
inter vivos (i.e. during his lifetime) or on 
death. Public policy, however, requires 
that this power of disposition should not 
be abused and from early times the law 
has discouraged dispositions of property 
which unreasonably fetter the future 
devolution or enjoyment of that property. 

The most important Jimitation of the 
right to dispose freely of property by the 
creation of a trust is the so-called rule 
against perpetuities. Under this rule 
every future estate or interest in any 
kind of property must vest in the bene- 
ficiary or beneficiaries during the life of 
a person, or the survivor of any number 
of persons in being named in the trust 
instrument, and twenty-one years from 
the termination of such life; if no such 
person is named in the trust instrument, 
the estate or interest must vest within 
twenty-one years of the time of its 
creation. For the purposes of this rule, 
a child en ventre de sa mere at the time 
of the creation of an estate or interest is 
deemed to be a person in being. The 
time of creation of an estate or interest 
is the time of execution of the instrument 
creating it, except in the creation of an 
estate or interest by will, when the time 
of the death of the testator is deemed 
the time of creation. 

Any estate or interest which at the 
time of its creation does not necessarily 
satisfy and continue to satisfy the above 
rule is void from its creation. 

The rule against perpetuities applies 
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to all private property, the right of 
ownership of which is governed by 
English law, with the following excep- 
tions: 

(i) Certain perpetual interests 
created to take effect immediate- 
ly, such as easements and profits 
a prendre (q.v.); rent charges; 
covenants and conditions bind- 


ing land; customary rights; 
charities; and interests held by 
corporations. t 


(ii) Vested interests, including those 
which come into possession at 
a future date. 
Certain estates or interests other- 
wise too remote, a right of des- 
truction of which is given to the 
owner of another estate by 
operation of law; for example, a 
remainder after an estate tail. 
(iv) Certain charitable gifts arising in 
futuro; for example, a gift over, 
otherwise too remote, from 
one charity to another. But other 
future gifts to charities and gifts 
over to persons after gifts to 
charities are subject to the rule. 
(v) Personal contracts. 
(vi) Interests given by operation of 
law; e.g., rights of escheat. 
(vii) Certain rights of entry and of 
re-entry in leases which are 
necessarily co-extensive with legal 
estates and interests not them- 
selves subject to the operation 
of the rule. 

(viii) Interests which, though in expres- 
sion too remote, must in fact vest 
within the perpetuity period. 

The general effect of a void limitation 
is that the instrument takes effect as if 
the void limitation had been omitted 
altogether, and every limitation that is 
dependent upon the void limitation is 
itself void. 

Enforcement of Trusts.—A trust is 
completely constituted when the trust 
property has been vested in trustees for 
the benefit of the beneficiaries; until this 
has been done the trust is incompletely 
constituted. This distinction is import- 
ant from the point of view of the enforce- 
ment of trusts, since a completely 
constituted trust is enforceable whether 
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any valuable consideration has been 
given for its creation or not; whereas an 
incompletely constituted trust will only 
be enforced if value has been given. 

Revocation of Trusts.—Unless a 
power of revocation is inserted in the 
trust instrument, a completely con- 
stituted trust can be revoked only if it 
was obtained by fraud or undue 
influence, or if it was executed under a 
fundamental mistake or misapprehension 
as to its effect. To the above rule, how- 
ever, there is an exception in the case of 
a conveyance by a debtor to a trustee 
upon trust for his creditors. Such a 
conveyance is sometimes treated as an 
arrangement made by the debtor for his 
Own personal convenience and accom- 
modation—for the payment of his own 
debts in an order prescribed by himself. 
Such a trust is sometimes spoken of as 
“illusory.”” There are, however, four 
cases in which such a conveyance does 
create an enforceable trust in favour of 
the creditors or some of them : 

(i) Where any creditor is a party to 
the deed of conveyance and 
executes it, the deed will be irre- 
vocable as to that creditor, and 
enforceable by him. 

(ii) If the trust is communicated to the 
creditors or any of them and they 
assent thereto and either act there- 
on or are thereby induced to for- 
bear to enforce their ordinary 
remedies, the deed is irrevocable 
as to, and enforceable by, them. 

(iii) If it appears from the trust instru- 
ment that the intention of the 
debtor is to create a trust and not 
merely a convenient method of 
paying his debts, the trust will be 
enforceable by the creditors. 

(iv) If the trust is created for the pay- 
ment of the debts after the death 
of the debtor, and the debtor dies 
without revoking the trust, it will 
be enforceable by the creditors. 

Rectification of Trusts.—If, by mis- 

take, the trust instrument does not 
express the intention of the creator, the 
Court according to the circumstances 
will rectify or cancel the trust. 

Termination of Trust.—A trust ceases 

when the trustee no longer holds any 
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property for the benefit of another and 
his duties and liabilities in his capacity 
as trustee have also ceased. A trustee’s 
duties and liabilities do not necessarily 
cease because he no longer holds 
property for the benefit of another, 
because he may have disposed of pro- 
perty wrongfully, in which case he 
remains liable to the beneficiaries for 
his breach of trust, and so far as it is 
possible to identify or follow the proceeds 
of the wrongful disposition the benefic- 
iaries are entitled thereto. The conditions 
under which a person ceases to be a 
trustee are dealt with under the heading 
TRUSTEE. 

TRUSTEE.—A person who _ holds 
property for the benefit of another is 
said to be the trustee of that property 
for the other. The capacity of a person 
to be a trustee is co-extensive with the 
capacity to hold property. A person may 
be one of the trustees and one of the 
beneficiaries of the same property, but 
he cannot be both the sole trustee and 
the sole beneficiary. 

Appointment of Trustees.—Trustees 
may be appointed: 

(i) By being named in the trust in- 
strument. 

(ii) By some person who has a power 
to appoint new trustees, either 
under the trust instrument or 
under the Trustee Act, 1925. 

(iii) By the beneficiaries if they are all 
of age and between them entitled 
to the whole beneficial interest. 

(iv) By the Court. The High Court has 
extensive powers of appointing a 
new trustee or new trustees either 
in substitution for, or in addition 
to, any existing trustee or trustees, 
or although there is no existing 
trustee. The appointment can be 
made whenever it is found in- 
expedient, difficult, or impractic- 
able to appoint a new trustee 
without the help of the Court; 
as where a trustee is convicted of 
felony, or is a lunatic or defective, 
or is bankrupt, or is a corporation 
which is in liquidation or has 
been dissolved. 

The number of trustees of a settlement 
of land or of a trust for sale of land is 
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limited. If on 1 January, 1926, there 
were more than four trustees, no new 
trustees can be appointed until the 
number is reduced to less than four. 
If the settlement or trust is made after 
that date the number must not, in any 
case, exceed four, and if more than four 
are appointed, the first four named who 
are able and willing to act will alone 
be the trustees. 

A person is legally constituted a trustee 
who (1) has been duly appointed by one 
or other of the above modes, and (2) has 
accepted the trust either expressly or by 
acting in the execution of it. A person 
who has not been legally constituted a 
trustee, nevertheless becomes what is 
called a constructive trustee in the 
following cases: 

(i) Where, for want of a legally 
constituted trustee, trust property 
becomes in law vested in him. 

(ii) Where he holds or acquires pro- 
perty in such circumstances that 
the law requires him to hold it in 
trust for some other person. 

(iii) Where he intermeddles with and 

acts as a trustee of trust property, 
in which case he is also called a 
trustee de son tort. 

Custodian Trustee.— A custodian 
trustee is a trustee to whom the trust 
property is transferred as if he were sole 
trustee, whilst the management of the 
trust property and the exercise of all 
powers and discretions under the trust 
remain vested in the other trustees as 
managing trustees. He has the custody 
of all the trust securities and documents 
of title, but the managing trustees have 
free access thefeto and are entitled to 
take copies and extracts. The Public 
Trustee, if he consents to act as such, 
and is duly appointed under the pro- 
visions of the Public Trustee Act, 1906 
(see PusLic TRustTez), may act as 
custodian trustee, and any incorporated 
banking or guarantee or trust company, 
or other body corporate which is for 
the time being empowered to undertake 
trusts, may also act as custodian trustee 
in like manner as the Public Trustee, 
provided that it does not state or hold 
out that any liability in respect of any 
act or omission on its part, when so 
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acting, will attach either to the Public 
Trustee or to the Consolidated Fund of 
the United Kingdom. 

Judicial Trustee.—The Court has 
power, on the application of the creator 
or a trustee or a beneficiary, to appoint 
any fit and proper person nominated in 
the application, or an official of the 
Court (usually the Official Solicitor), to 
be a judicial trustee to act alone or 
jointly with any other person, and, for 
sufficient cause, in place of all or any 
existing trustees. A judicial trustee is 
subject to certain special responsibilities 
and receives such remuneration as is 
fixed by the Court. 

Disclaimer by Trustee.—A person 
appointed a trustee is not bound to 
accept his appointment, but may dis- 
claim the trust at any time before he has 
done anything shewing his intention to 
accept it. No formal act or instrument is 
necessary to effect the disclaimer. It may 
be by word of mouth or inferred from 
conduct, or from the fact that a long 
time has elapsed since the appointment 
and the trustee has done nothing, but it 
is usual and convenient to disclaim by 
deed, and in the case of a married woman 
a deed is necessary to enable her to 
disclaim an estate or interest in land. 
The disclaimer must be of the whole of 
the trust; a disclaimer of part is ineffect- 
ual. Once the trust is accepted, either 
expressly or impliedly, disclaimer is 
impossible. A person impliedly accepts 
his appointment as trustee if he interferes 
with the trust property, or otherwise acts 
in the trust, or allows proceedings in 
reference to the trust property to be 
carried on in his name. 

Retirement of Trustees.—A trustee 
who has accepted the trust cannot dis- 
claim, but he may obtain a release from 
his trusteeship in the following ways: 

(i) Unless negatived by the trust in- 
strument (if any), a trustee may retire by 
deed from the trust, provided that after 
his discharge there will be either a trust 
corporation or at least two individuals 
(not counting a custodian trustee) to act 
as trustees to perform the trust, and 
provided that his co-trustees and the 
person (if any) empowered to appoint 
new trustees consent by deed to his 
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retirement. In such a case everything 
necessary to vest the trust property in 
the continuing trustees must be done. 

(ii) A trustee may retire upon the 
appointment of the Public Trustee as an 
ordinary trustee. (See PuBLic TRUSTEE.) 

(iii) In certain cases, for example, 
where a trustee has served for a long 
time and is of advanced age and in 
failing health, or if much litigation has 
taken place, or other difficult circum- 
stances have arisen in connection with 
the trust and were not contemplated 
and did not exist at the time when he 
accepted the trust, a trustee, if he cannot 
otherwise obtain his discharge, may 
apply for it to the Court of Chancery in 
an action to administer the trust. 

The retirement of a trustee does not 
terminate his liability as such to third 
parties unless he has taken the necessary 
steps (e.g. in the case of shares, of having 
them transferred out of his own name) 
to get rid of those liabilities. 

A trustee must not retire if he knows 
that some breach of trust is contem- 
plated by the continuing trustees. If he 
does so, he may be held liable for the 
consequences of the breach of trust in 
spite of his retirement. 

Duties of Trustees.—It is a trustee’s 
duty to conduct the business of the trust 
in such a way as an ordinary prudent 
man would conduct his own. In addition, 
he must conform to any directions given 
to him in the trust instrument and to 
the rules of law and equity governing 
the management and disposition of trust 
property. If all the beneficiaries are of 
age and between them entitled to the 
whole beneficial interest, a trustee must 
comply with any direction given by 
them in which they all concur. 

Trustees cannot shift their duties on to 
others, but they may employ and pay an 
agent to perform duties in connection 
with the administration of the trust 
whenever, as prudent men of business, 
they would do so on their own behalf, 
and will be entitled to be allowed and 
paid all charges and expenses so incurred. 
They will not be responsible for the 
default of any such agent if he was 
employed in good faith. Further, a 
trustee who intends to remain out of the 
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United Kingdom for a period exceeding 
one month may, by power of attorney, 
delegate to any person the execution or 
exercise during his absence of all or any 
trusts, powers or discretions vested in 
him as such trustee, either alone or 
jointly with any other person or persons; 
but he cannot appoint his sole co-trustee 
unless the co-trustee is a trust corpora- 
tion. The trustee remains liable for the 
acts and defaults of his attorney. The 
power of attorney only comes into 
operation if and when the trustee actually 
leaves the United Kingdom, and it is 
automatically revoked by his return. 

In order to escape liability for any loss 
consequent upon the employment of an 
agent in connection with the business of 
a trust, trustees must have exercised 
ordinary prudence in their selection of 
such agent and in their subsequent 
supervision of the performance of his 
duties, and must not employ him in 
matters not connected with his usual 
business. 

The primary duty of a trustee is to 
acquaint himself with, and get possession 
of, the trust property and to place it ina 
state of security. 

Where there are two or more trustees 
the trust property should be placed under 
the joint control of ail of them. It is a 
breach of trust for trustees to leave one 
of their number in sole control of the 
trust property. Thus securities payable 
to bearer should be deposited in a bank 
in the joint names of the trustees, though 
one trustee may safely be left in posses- 
sion of non-negotiable securities and 
title-deeds. 

A trustee must be faithful to the trust 
and must not undertake a duty or put 
himself in a position which is incon- 
sistent with his duty as a trustee, or act 
in a manner inconsistent with that duty. 
Thus, he must not use his position for 
his personal advantage, and must not 
enter into transactions in which he has, 
or may have, an interest which conflicts 
with the interests of the beneficiaries. 
This rule applies to all persons who 
stand in a position of trust or, as it is 
sometimes called, a fiduciary position; 
and all such persons whether agents, 
solicitors, guardians, partners, directors 
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of companies, managing owners of ships, 
etc., must refund with interest all profits 
made by them by means of their fiduciary 
position, unless the profit is made with 
the full knowledge and approval of the 
persons to whom they owe a duty or 
stand in a position of trust. 

Another duty of a trustee is to keep 
accurate accounts of the trust property 
and to produce them to the beneficiaries 
when required, together with all necessary 
information affecting the trust property. 

Trustees may cause the accounts to be 
examined or audited by an independent 
accountant, but such an audit should not 
be taken more often than once in every 
three years unless special circumstances 
require a more frequent audit. 

Any trustee or beneficiary may apply 
once in any one year to the Public 
Trustee for an investigation and audit 
of the trust accounts. 

A further duty of a trustee is promptly 
to invest all capital trust money coming 
into his hands, unless the trust instru- 
ment otherwise directs. He is liable for 
any loss occurring as a consequence of 
his investing such moneys improperly 
or of his delaying the investment for an 
unreasonable length of time. 

The nature of the property in which a 
trustee may invest trust funds is governed 
by the trust instrument and by the 
Trustee Act, 1925. A trustee may invest 
in any property which the trust instru- 
ment expressly authorizes, provided the 
trustee bona fide exercises his discretion 
for the benefit of the trust. Apart from 
investments authorized by the trust 
instrument, a trustee is in general limited 
to so-called gilt-edged securities. 

Trustees may vary any investments for 
other like investments, and also may 
continue any,authorized investment, not- 
withstanding that, since the investment 
of the trust funds therein, they may have 
ceased to be authorized investments. 

Maintenance of Infants——The Court 
has power to allow maintenance to an 
infant out of property in which he has 
an interest, and in special circumstances 
will do so even though the trust instru- 
ment contains a direction to accumulate 
the income for a period allowed by law. 
But the Court will not usually make an 
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allowance to the father for this purpose, 
since a father is bound in Jaw to support 
his children. If, however, the father is 
not able to give the child an upbringing 
suitable to the child’s expectant fortune, 
he may be granted an allowance. A 
mother is not under a similar obligation, 
and will usually be granted an allowance. 
Trustees have wide powers of using 
income for a _ child’s maintenance, 
education and benefit, without any 
application to the Court. 

Powers of Trustees.—A trustee must 
exercise all such lawful powers as are 
given him by the trust instrument in 
good faith and for the purposes for 
which they were given. Similarly, where 
the trust instrument gives him a discre- 
tion he must exercise it in accordance 
with any directions contained therein. 
But, subject to any express directions 
in the trust instrument, a trustee may 
do all reasonable and proper acts to 
realize and protect the trust property. 

Subject always to any express pro- 
vision in the trust instrument, the trustee 
or trustees for the time being of any 
trust may, if he or they think fit, accept 
any composition or any security, real 
or personal, for any property, real or 
personal, which he or they have claimed, 
and may allow any time for payment 
of any debt, and may compromise, 
compound, abandon, submit to arbitra- 
tion, or otherwise settle any debt, 
account, claim or thing whatever relating 
to the trust. 

The power of a trustee to repair and 
improve the trust property, and the 
question whether he is entitled to do so 
out of capital or income, depend on the 
terms of the trust instrument. Generally 
speaking, leasehold property should be 
kept in repair out of income. 

In the absence of any direction or 
power in the trust instrument a trustee 
should apply to the Court, which will 
direct the execution of necessary or 
proper repairs or improvements, and 
also direct whether the cost is to be paid 
out of or apportioned between capital 
and income. 

Subject to any direction in the trust 
instrument, a trustee of leaseholds which 
by covenant or contract, or by custom or 
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usual practice, are renewable from time 
to time may, if he think fit, and must, if 
required so to do by any beneficiary, use 
his best endeavours from time to time to 
obtain a renewed lease on the accustomed 
and reasonable terms, and may do all 
proper and requisite actsfor that purpose. 

Except in the case of property of which 
he is the legal owner and which he is ex- 
pressly authorized to repair or repair out 
of income or capital, and except where 
he is authorized by the trust instrument 
to apply capital money for any purpose 
or in any manner, a trustee can only 
mortgage the trust property to the 
extent authorized by the trust instrument. 

Where a trustee holds property on 
trust for sale, or exercises a power of 
sale contained in the trust instrument, 
he must endeavour to sell the property 
to the best advantage and must not offer 
it for sale in a manner that may lessen 
its value or prejudice the sale. He ought 
to ascertain its estimated value, and 
unless the trust instrument directs him 
to sell in any event, he ought not to sell 
at an undervalue. 

A trustee having a power of sale 
cannot give a third person an option to 
buy at a fixed figure at a future date, 
because, if the property increases in value 
in the meantime, the trust estate will 
lose the increment, whereas if it de- 
teriorates the option will not be exercised. 

A power of sale includes a power of 
postponing the sale unless a contrary 
intention appears from the trust instru- 
ment, and also a power to sell separately 
any part of the property. 

Unless forbidden so to do by the trust 
instrument, a trustee may insure in his 
discretion any building or other insur- 
able property against loss or damage by 
fire. Moneys recovered under such a 
policy are treated as being held upon 
the same trusts and for the same pur- 
poses as the property insured. 

Rights of Trustees.—Apart from any 
express provision in the trust instrument, 
a trustee is entitled to remuneration for 
his work only in the following cases: 

(1) By agreement with the beneficiaries, 
provided they are all of age; but the 
Court looks with suspicion upon any 
such agreement. (2) If the trust is more 
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than ordinarily burdensome, the Court 
may sanction a commission being paid 
or allowed. (3) A judicial trustee may be 
paid such remuneration as the Court 
may assign him. (4) The Public Trustee 
is allowed to charge such fees as are 
fixed by the Treasury. (5) A corporation 
appointed by the Court may charge such 
remuneration as the Court authorizes. 
(6) A solicitor-trustee is entitled to his 
profit costs when he acts as solicitor in 
an action or other legal proceeding on 
behalf of himself and his co-trustee, 
except so far as the costs have been 
increased by his being one of the parties. 
Although not entitled to remuneration, 
a trustee may reimburse himself, or pay 
or discharge out of the trust property 
all expenses, costs or liabilities incurred 
in, or about, the execution of the trusts 
or powers in the trust instrument. 

When it is difficult for trustees to 
obtain a discharge, they or the majority 
of them may pay into Court any money 
or securities, and the receipt of the 
proper officer of the Court is a sufficient 
discharge for such money or securities. 

Breaches of Trust.—Any act in con- 
travention, excess, neglect or default of 
the duties imposed on a trustee by the 
trust instrument, or his acquiescence in a 
similar act by one of his co-trustees, 
constitutes a breach of trust. As a general 
rule a trustee is liable in respect of any 
loss occurring as a consequence of any 
breach of trust brought about by his 
own wilful default, that is to say, if he 
knew and intended to commit or 
acquiesce in a breach of his duty or was 
recklessly careless in not caring whether 
his or his co-trustee’s actions constituted 
a breach of duty or not. An innocent 
trustee is not responsible for a breach 
of trust by his co-trustee. As between 
themselves the loss is borne by all the 
trustees equally, so that if one trustee 
pays more than his share, he can, except 
where all have been guilty of fraud, 
obtain repayment from the others. In 
three cases, however, a trustee must 
indemnify his co-trustees: 

(1) Where he alone has received trust 
money and misappropriated it. (2) Where 
he is a solicitor-trustee, and the breach of 
trust was committed on his advice. 
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(3) Where he is also a beneficiary, the 
loss will be made good so far as possible 
out of his beneficial interest. 

The Court may relieve a trustee from 
personal liability in respect of a breach 
of trust if he acted honestly and reason- 
ably, and ought fairly to be excused for 
the breach of trust and for omitting to 
obtain the directions of the Court in the 
matter in which he committed it. 

A trustee may plead the Limitation 
Act in an action brought against him for 
breach of trust, and time begins to run 
from the date when the breach was 
committed except where the beneficiary 
is under a disability, e.g. is under 21 
years of age, in which case time runs 
from the cessation of the disability, or 
where the beneficiary’s interest is rever- 
sionary, in which case time only begins 
to run when his interest falls into 
possession. 

A trustee will also be freed from 
liability for a breach of trust (1) by his 
subsequent bankruptcy and discharge; 
(2) by the beneficiary’s confirmation, 
acquiescence or coneurrence in the 
breach, or by his subsequent release of 
the trustee. 

TRUSTEE IN BANKRUPTCY, — 
When an adjudication order (q.v.) is 
made against a debtor “‘adjudging” him 
bankrupt, all his property is taken from 
bim and handed over to a trustee who 
sells it and distributes it for the benefit 
of the creditors. 

The trustee is appointed by the 
creditors usually at the first meeting of 
creditors when they have resolved that 
the debtor is to be adjudicated bankrupt. 
If the creditors do not appoint a trustee 
the appointment may be made by the 
Board of Trade. The Official Receiver 
acts as trustee until the trustee is ap- 
pointed. Objection may be taken to the 
appointment of a trustee on the ground 
that he is not fit to act, as where he has 
previously been removed from the office 
of trustee for neglecting his duty, or on 
the ground that he is so closely connected 
with, or related to, the bankrupt or a 
creditor that it will be difficult for him to 
deal fairly and impartially with the 
interest of the creditors as a whole. 

A trustee may be removed by the 
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creditors if they pass an ordinary resolu- 
tion, ie. by a bare majority of their 
number calculated according to value, 
i.e. not by the number of creditors but 
by the value of the debts for which each 
has proved in the bankruptcy, or by the 
Board of Trade where he is acting 
improperly. The trustee acts generally 
under the direction of a committee of 
inspection of the creditors. 

Powers.—The trustee has power to do 
most acts which arise in the bankruptcy 
without obtaining the permission of any 
person and at his own discretion, but for 
certain purposes he must get the per- 
mission of the committee of inspection 
or of the Board of Trade if no committee 
has been appointed. The most important 
of these are the following: 

1. To carry on the bankrupt’s business, 
but permission can only be given for the 
purpose of having the business wound up 
and sold. It cannot be carried on indefin- 
itely for the benefit of the creditors. 

2. To bring or defend any legal pro- 
ceedings relating to the bankrupt’s 
property. 

3. To raise any money by giving to the 
lender a security over the bankrupt’s 
property. 

4. To compromise any debts due by 
the bankrupt or to him. 

5. To appoint the bankrupt to carry 
on his business for the benefit of the 
creditors. 

6. To make the bankrupt a cash 
allowance out of the proceeds of his 
property or business to support himself 
and his family. 

Banking.—Very strict rules have been 
made controlling the dealings of a 
trustee with money he has obtained. The 
trustee must pay all money into an 
account called the Bankrupt Estate 
Account at the Bank of England unless 
special permission has been given by the 
Board of Trade to pay money into a 
bank in the district where the debtor has 
lived or has carried on his business. He 
must not keep more than £50 in his 
possession for more than 10 days with- 
out paying it into the bank unless he 
gets special permission from the Board 
of Trade, and if he does so without 
permission he may lose his remuneration 
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or be removed from his office and will be 
liable to pay interest at 20% per annum 
on the amount over £50. 

Remuneration.—The trustee is en- 
titled to remuneration for his work, and 
this is fixed either by the creditors or by 
the committee of inspection. It is usually 
a commission or percentage calculated 
in part on the total value of the property 
collected by the trustee, and in part on the 
amount which he distributes as dividends 
to the creditors. 

Books.—The trustee must keep proper 
books which are subject to strict audits 
by the committee of inspection every 
month, and by the Board of Trade at the 
end of six months from the date of the 
receiving order and every six months 
thereafter. The trustee must also send to 
the Board of Trade at least once a year 
a report as to the progress he is making 
in the distribution of the estate. 

Release.—The trustee will be entitled 
to be released from his office when he 
has realized all the property that he thinks 
is capable of realization and has dis- 
tributed a final dividend. He will also be 
entitled to be released if a composition 
has been accepted by the creditors (in 
which case he will not have been required 
to collect and distribute the debtor’s 
property) or if he has resigned or been 
removed from office. The release is made 
by order of the Board of Trade and will 
not become effective until the trustee has 
handed over to the Official Receiver all 
the documents in his possession relating 
to the estate of the bankrupt. 

Property passing to Trustee.—The 
property which passes to the trustee is, 
in general, all property which belonged to 
the bankrupt at the commencement of 
the bankruptcy or which he acquired 
before being discharged, and all property 
within the ‘‘possession, order or dis- 
position” of the bankrupt. The date from 
which the property passes, under the 
doctrine known as “relation back,” is 
not the date of the adjudication order, 
but the date of the earliest act of bank- 
ruptcy (q.v.) within three months before 
the presentation of the petition. Thus, if 
a petition were presented on 1 July on 
a bankruptcy notice served in June and, 
during the investigation of the bankrupt’s 
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affairs, it was discovered that he had 
committed an act of bankruptcy in April 
by making a fraudulent conveyance 
(q.v.) of his property, the trustees would 
be entitled to the property which the 
debtor had in April, for that is the date 
which is reckoned to be the commence- 
ment of the bankruptcy. If this rule were 
carried out without any qualifications 
it would lead to great hardship, for where. 
someone had bought goods from the 
debtor in April and had paid for them, 
he would be compelled to hand the goods. 
back to the trustee, and although he 
would be entitled to claim for the price 
he had paid, his claim would probably’ 
not be of much value to him and he 
would receive only a few shillings in the £. 

It has therefore been provided that 
where payments are made by the debtor 
to one of his creditors, or where goods. 
are delivered to the debtor or by him to 
any person for value (that is, not as a 
gift), or where he has made any contract, 
the transaction will not be interfered with 
by the trustee so long as it took place 
before the date of the receiving order, 
and so long as the person claiming the 
property did not know at the time that 
the debtor had committed the act of 
bankruptcy. In the case of payments of 
money or delivery of goods to the debtor 
the transaction is given a still wider pro-- 
tection, for so long as these are carried 
on in the ordinary course of business and 
are made before any receiving order has 
been made, or before the person paying 
the money or sending the goods to the: 
debtor has notice that a bankruptcy 
petition has been presented, the payment 
or delivery of goods is considered to be a. 
good fulfilment of any obligation that 
that person was under towards the debtor, 
and he cannot be compelled to pay again 
even though he may have known that an 
act of bankruptcy had been committed. 

Property Trustee may Claim.—There 
is certain property of the debtor which, 
although it does not pass to the trustee: 
in the first place, may yet be claimed by 
him from the persons to whom it has 
been given. Thus, where property has 
been transferred by the debtor to any 
person otherwise than in good faith or 
otherwise than for good or valuable 
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consideration, the trustee may have the 
transaction made void and claim the 
property back as fraudulent conveyance 
or voluntary settlement. Again, where a 
creditor has been fraudulently preferred 
to the other creditors—i.e. paid before 
them—with the deliberate object of 
putting him in a better position than they 
are, the money paid to him may also be 
claimed by the trustee. 

Execution.—When a creditor has 
issued execution against any property of 
a debtor (that is, has taken the appro- 
priate legal procedure with a view to 
having the property sold and the proceeds 
paid to him in satisfaction of his debt), 
he will not be able to retain the money 
which he has got in this way unless the 
execution was completed before the date 
of the receiving order and before notice 
of any act of bankruptcy on which a 
petition could have been presented or of 
the presentation of the petition itself. 

Where a sheriff is engaged on behalf of 
a judgment creditor in seizing the goods 
of a debtor in execution he must hand 
over the goods to the-trustee if he is 
notified that a receiving order has been 
made. Moreover, where the judgment 
on which the sheriff is acting is for more 
than £20, and the sheriff sells goods in 
payment of it, or if money is paid to him 
to avoid the goods being sold, he must 
keep the money for 14 days, and if with- 
in that time he is notified that a petition 
has been presented and a receiving order 
is made, he must hand over the money 
to the trustee. 

Settlements.—The trustee is also en- 
titled in certain cases to set aside settle- 
ments made by the bankrupt of his 
property before he became bankrupt. A 
settlement takes place when property is 
transferred with the object of its being 
preserved or retained; e.g. where money 
is handed over for the purpose of being 
spent, this is not a settlement, but where 
jewels or shares are given the trans- 
action is a settlement. 

When the settlement is a gift, that is to 
say, where the debtor receives nothing in 
exchange for it and there is no con- 
sideration, it is void in all cases if made 
within two years before the bankruptcy; 
and where it is made more than two 
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years but within ten years before the 
bankruptcy, it will be void unless it can 
be proved that the debtor was solvent 
when he made it, i.e. could have paid ail 
his debts at that time without the aid of 
the property he gave away, and that the 
whole interest of the debtor in the 
property is transferred by the gift. 

Where the settlement is made before, 
and in contemplation, and in considera- 
tion of marriage, e.g. where a father 
settles property on his son who is about 
to be married, or where a man settles 
property in trustees for his wife, the 
transaction will be good whatever may 
have been the intention of the person 
conveying the property so long as the 
person receiving it did not know that it 
was intended to be in fraud of creditors. 
In the same way a settlement made in 
favour of a purchaser in good faith and 
for valuable consideration is also pro- 
tected. (See VOLUNTARY SETTLEMENT.) 

Assignment of Book Debts.—If a debtor 
transfers to some other person the debts 
which are owed to him in his business— 
called an assignment of book debts—the 
transaction will be void so far as concerns 
any debt not paid to the person in whose 
favour the transfer was made at the com- 
mencement of the bankruptcy unless the 
transaction is registered as a bill of sale. 
This does not apply to assignment of 
book debts from specified creditors nor 
does it apply to debts which are included 
when a business is sold. 

Apparent Possession.—It is possible for 
the trustee to obtain and use for the 
benefit of the creditors property which 
has not belonged to the bankrupt at all 
under what is known as the doctrine of 
apparent possession. This applies when 
a person whether engaged in trade or not 
has in his possession goods which belong 
to someone else and are held by him in 
virtue of a bill of sale which has not been 
registered.: 

Reputed Ownership. — A somewhat 
similar provision applies in the case of 
persons who are carrying on some trade, 
and is known as the reputed ownership 
clause. Under this, all goods which at 
the beginning of the bankruptcy were in 
the possession of the bankrupt, or under 
his control with the consent of the true 
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owner and used by the bankrupt in his 
business in such a way that he is the 
reputed owner of them, may be taken by 
the trustee and used to pay the bankrupt’s 
debts. The basis on which this rule is 
founded is that where a man is seen to be 
using goods in his business persons 
dealing with him are likely to assume 
that they belong to him, and therefore 
to give him credit which they would not 
otherwise have given. 

Accordingly, the person to whom the 
goods belong is considered to be assisting 
the bankrupt in obtaining this credit and 
cannot complain if the goods are taken 
from him. He will, of course, be entitled 
to claim as a creditor against the bank- 
rupt’s estate for the value of the goods. 
The principle also applies to book debts 
which are due or are becoming due in 
the future to the bankrupt in his business. 
In many cases where property is claimed 
under this clause the true owner succeeds 
in keeping it from the trustee by shewing 
that there was a well-known custom that 
persons in the position of the debtor 
should have in their possession goods not 
belonging to them, and that therefore 
the creditors who have dealt with the 
debtor would not be misled into thinking 
that the goods were his property because 
they would know of the custom. Thus 
the presumption would not arise in the 
case of warehousemen who must natur- 
ally have on their premises goods belong- 
ing to others, and it is also recognized 


that hotel keepers frequently hire the’ 


furniture in their hotels. 

Property not Passing to Trustee. 
Trust Property.—Certain property which 
has belonged to the bankrupt does not 
pass to the trustee. Thus, property which 
the bankrupt has held on trust for some 
other person is not regarded as being 
his. It is difficult in some cases to tell 
whether property which the bankrupt has 
is trust property or not. Where he has 
paid trust money into his own bank 


account, so long as there is in the account . 


any money at all it is regarded as belong- 
ing to the trust. 

Tools of Trade.—The tools of trade of 
a workman and the necessary wearing 
apparel and bedding of the debtor and 
his family to the value of £20 do not pass 
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to the trustee, nor does property which 
the bankrupt obtained by mistake or 
fraud. Such property may be claimed 
back by the person who was mistaken or 
defrauded. 

It is possible that money or other 
property may be left to a person on the 
terms that he is to enjoy the use of it only 
until he becomes bankrupt. This must be 
done, however, in such a way as not only 
to provide that the bankrupt’s interest in 
the property will cease on his bankruptcy, 
but the document giving the property © 
must also state that when the debtor does 
become bankrupt some other person is 
to get an interest in the property. It is 
not possible to settle money on oneself 
in such a way that it goes over to some 
other person when bankruptcy happens, 
but something very near to this can be 
done by directing property to be paid to 
a trustee and instructing the trustee to 
pay the income to one or more certain 
specified persons at his discretion, one of 
them being the person giving the 
property. 

Earnings during Bankruptcy.—The per- 
sonal earnings of a bankrupt during his 
bankruptcy, so far as they are required 
reasonably for his own support and that 
of his family, do not pass to the trustee; 
but where the bankrupt carries on a 
business as distinct from earning money 
by his own labour his profits will pass. 
Further, the trustee may in any case apply 
to the Court for an order that the bank- 
rupt should be required to pay over his 
income or part of it to the trustee, and an 
officer of the Army or Navy, or a civil 
servant, may also be required to hand 
over any half pay or pension, or a part of 
it, if the chief officer of the government 
department concerned gives his consent. 

Personal Rights of Action.—Where 
rights of action are purely personal to the 
bankrupt and do not affect his property, 
that is, for example, where he has been 
libelled or slandered or where he has 
been injured in a street accident, the 
right of action does not pass to the 
trustee, but the bankrupt may sue and 
recover damages for himself. 

Creditors and Dividends.—In the ad- 
ministration of the estate the trustee will 
require proofs from the creditors as to 
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their debts, and will satisfy himself that 
the debts are really due. When he has 
collected the money available from the 
estate or some part of it, he will proceed 
to divide it among the creditors by 
declaring a dividend. Frequently there 
will be more than one dividend, and the 
first dividend must be declared in four 
months after the conclusion of the first 
meeting of creditors, and subsequent 
dividends at intervals of not more than 
six months thereafter. When a trustee 
has got any dividend in his possession 
which has not been claimed by a creditor 
he must pay it into the Bankruptcy 
Estates Account at the Bank of England. 
Interest.—In considering claims made 
by creditors the bankrupt will frequently 
find that interest is claimed on a debt. 
Under the ordinary law and apart from 
bankruptcy, interest is not payable on 
any debt unless there is an agreement in 
that particular case to pay interest, or 
where mercantile custom allows it—for 
example where it is due on a bill of 
exchange. Where the interest rate agreed 
upon is over 5% per annum a creditor, 
unless he is a money-lender, can reckon 
his debt at the full amount due for all 
purposes of voting at meetings, but when 
he wishes to claim to share in dividends 
the interest is cut down to 5%. In the 
case of money-lenders the interest is 
never calculated at more than 5% either 
for voting or for dividend. In all cases, 
however, where there is some money left 
over after all the creditors have been paid 
on this basis, the creditor for interest, 
whether he is a money-lender or not, will 
be entitled to be paid as a deferred 
creditor. There are many restrictions in 
addition on the amount which may be 
claimed in respect of interest by a money- 
lender, and a,trustee in bankruptcy has 
power to apply to the Court to have re- 
opened transactions between the money- 
lender and the debtor with a view to 
shewing that the rate of interest which the 
money-lender has charged is excessive. 
Deferred Debts.—The debts which are 
entitled to be paid in preference to others 
are the same as the preferred debts in the 
case of the winding-up of a company. 
(See PREFERRED CREDITORS.) There are, 
however, certain debts which are not to 
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be repaid until after all the others, i.e. 
deferred debts. These are: 

1. A loan the rate of interest of which 
varies with the profits of the business 
carried on by the debtor. 

2. Any money due in respect of the sale 
of the goodwill of a business, the amount 
payable depending on the profits. 

3. A loan by a husband to a wife or by 
a wife to a husband for the purposes of 
any trade or business carried on by her 
or him, as the case may be. 

Provable Debts.—As a general rule, all 
debts which persons may have against 
the debtor may be proved for in his 
bankruptcy—i.e. the creditor may claim 
the amount of money due and receive his 
proper share of whatever money is avail- 
able to pay creditors. Thus, all debts 
incurred before the receiving order, 
whether payable before it or not, may be 
proved whether they are present or 
future (i.e. whether they are due now or 


‘in a year’s time), certain or contingent. 
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A contingent debt is one which may or 
may not become due. For example, if an 
annuity has been granted payable on 
1 December in each year, the annuitant 
(that is, the person entitled to the 
money) will not be able to claim any 
money in respect of any year unless he 
lives until 1 December in that year. 
It is difficult to estimate the value of 
these debts in many cases, but as the 
object of the Bankruptcy Acts is to free 
a debtor from all possible liabilities, the 
trustee must endeavour to put some 
value on the debt and the creditor will 
be entitled to receive a dividend on that 
amount. If the value of a contingent debt 
cannot be estimated, the Court will make 
an order to that effect and the creditor 
will not be able to prove in the bank- 
ruptcy, nor will the debtor be freed from 
the debt, but such a situation rarely 
arises, and the Court has even estimated 
an annuity which was to cease on the 
remarriage of the person entitled to it. 

By a rule which does not appear to be 
very logical damages which are unliquid- 
ated and are in respect of a tort, ie. a 
wrong, cannot be proved in the bank- 
ruptcy unless the creditor has obtained 
judgment in the Court, and in that way 
made his damages liquidated, before the 
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receiving order. This rule most usually 
applies to cases where injuries have been 
done to third persons by negligence, and 
so far as injuries arising from motor cars 
are concerned, the rule to-day has little 
practical effect because the liability of 
the bankrupt is now transferred to any 
insurance company which may have 
insured the bankrupt against such 
liabilities. (See TH1RD PARTY INSURANCE.) 

Other debts which are not provable in 
bankruptcy are: 

1. Debts contracted by the debtor, with 
a creditor who knew that the debtor had 
committed an act of bankruptcy, within 
three months before the petition was 
presented. 

2. Alimony awarded to a wife. 

3. Illegal debts, e.g. bets and debts 
barred by the Act of Limitation, 1939, 
i.e. by the lapse of time. (See AcT OF 
BANKRUPTCY; BANKRUPTCY.) 

TUBERCULOSIS.—Power exists for 
the compulsory transfer to hospital of 
persons suffering from tuberculosis. The 
procedure to be followed is for the local 
authority to apply to a Court of summary 
jurisdiction for an order directing the 
removal to hospital of the sufferer. The 
Court may, however, only make such an 
order when it is satisfied that the condi- 
tion and circumstances of the patient are 
such that a real danger of infection of 
other persons exists. Any person who 
disobeys or obstructs execution of an 
order is liable to be punished by a fine. 

Persons who suffer a loss of income 
while voluntarily undergoing treatment 
for tuberculosis of the respiratory system 
are entitled to receive financial assistance 
from the local officer of the National 
Assistance Board. (See NATIONAL As- 
SISTANCE.) 

TUTOR and CURATOR (SCOTS 
LAW).—In Scots law infancy is divided 
into two periods, viz., pupillarity and 
minority. Pupillarity lasts until the age 
of 14 in the case of a boy and 12 in 
the case of a girl; thereafter in both 
cases until the age of 21 the period is 
known as puberty or minority. The 
expression ‘“‘minority’’ is often used in a 
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less strict sense as meaning the whole 
period of infancy from birth to age 21, 
but in what follows it is used in the 
stricter sense referred to. 

Where an infant has any estate (e.g. 
investments or a house) the law imposes 
certain restrictions on his or her manage- 
ment of or dealings with it and appoints 
a guardian to look after the infant’s 
interests in those matters. The guardian 
of a pupil is called a tutor, and the 
guardian of a minor is called a curator. 
(The expression “‘curator’”’ is used also in 
other connections—see CURATOR [SCOTS 
Law].) There is an important difference 
in the functions of these two offices. 
The law regards a pupil as quite in-° 
capable of acting by himself, so all 
management and transactions are carried 
out in the name of the tutor on behalf 
of the pupil; a minor, on the other hand, 
carries out his management and transac- 
tions in his own name subject to the 
consent or supervision of his curator. 
The functions of tutors and curators in 
connection with an infant’s affairs are 
of most importance in relation to con- 
tracts, and reference to this topic should 
be made under the heading CONTRACT 
(Scots Law). 

The father is the pupil’s natural and 
legal tutor, and on the father’s death 
the mother becomes tutor in his place. 
Either parent may appoint a tutor to 
act in his or her place on his or her 
death and such appointee acts jointly 
with the surviving parent. Should the 
parents die without providing for a 
tutor one may be appointed by the 
Court; alternatively the Court may be 
asked to appoint a judicial factor in- 
stead. (See JupICIAL FACTOR.) 

The father is the natural and legal 
curator of his minor children and he 
may appoint another person to act as 
curator on his death. If a minor has no 
curator, e.g. on account of his father 
having died without appointing one, he 
may apply to the Court to appoint one. 
The mother has no legal claim to be 
curator on the father’s death unless, of 
course, she is appointed to the office. 


UBERRIMAE FIDEI 


[ [ tstn exors FIDEI.—This is a 
Latin expression meaning “‘of the 
utmost confidence.” It is used in 

connection with contracts requiring full 
disclosure by one or both of the parties 
of every fact relevant to the making of 
the contract. Such contracts are said to 
be ‘‘uberrimae fidei.”’ 

Contracts of insurance are so described 
because it is the duty of the insured to 
disclose to the insurer every fact which 
might influence the latter in making a 
contract of insurance or in fixing the 


premium. 

ULTRA VIRES. — This is a Latin 
expression meaning ‘‘beyond their 
power.” It is frequently used when 


considering regulations made by local 
authorities. For instance, various local 
authorities and public utility companies 
have power to make bye-laws. A railway 
authority may make bye-laws governing 
the conduct of persons using the railway. 
A bye-law may not go beyond the power 
given to the authority that makes it, 
and if it does, the Courts can declare it 
“ultra vires,” and therefore of no effect. 

The expression is also used in con- 
nection with companies. Any act of a 
company is said to be ultra vires when 
it is “beyond the powers”’ of the company 
or its officers. An act may be “ultra 
vires the company,” in the sense that 
the company has no power to do the 
act under its memorandum of associa- 
tion (q.v.), or it may be ‘“‘ultra vires 
the directors,” in the sense that, although 
the company has got power to do the act, 
yet it has not authorized the directors 
to do the act,on its behalf as its agents, 
but has required that the act when done 
should be carried out in some more 
formal way, e.g. by a resolution of the 
company itself. 

Ultra Vires the Company.—An instance 
of an act which is ultra vires the company 
would be where a company had power 
under its memorandum to build railway 
engines but had no power to manufacture 
motor-cars. If such a company bought 
materials for the purpose of manufac- 


638 


ULTRA VIRES 


turing motor-cars, the act would be ultra 
vires and void. Thus, the company would 
not be liable on the contracts which had 
been entered into to buy the material; if 
its directors had paid out money to any 
persons for material, the effect would be 
not that the company had paid it out, 
but that the directors had taken the com- 
pany’s money and used it for purposes 
not those of the company, with the 
result that they would have to replace 
the money themselves. 

When an act is ultra vires in this sense, 
it is not possible for the company to 
adopt it, even if all the shareholders meet 
and agree to do so. The only way in 
which the company can get power to do 
acts which are not authorized in its 
memorandumis by altering the memoran- 
dum and having the alteration confirmed 
by the Court. (See MEMORANDUM OF 
ASSOCIATION.) 

Where shares are issued ultra vires 
the subscriber is entitled to his money 
back. 

Ultra Vires the Directors.—When an 
act is “‘beyond the powers” of the 
directors, the effect is somewhat different. 
The position is the same as when any 
agent, such as is a director, acts in a way 
which is not authorized by his principal, 
ic. the company, and the director is 
liable for damages to the person with 
whom he has entered into the contract 
because he has, by entering into the 
contract, warranted that he has the 
company’s authority to do so. 

The company, on the other hand, is 
not liable on the contract but it may 
become so if it ratifies the contract, that 
is to say, if, after it has full knowledge of 
what the director has done, it approves 
it at a meeting of shareholders and agrees 
to be bound by his acts. 

The powers of the directors are set out 
in the articles of association (q.v.), and 
if a director acts in a way which is not 
authorized by the articles he will be 
acting ultra vires. It may be, however, 
that even in such a case the company 
will be bound, for if the director occupies 
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a position, e.g. as managing director, 
from which it would naturally be 
assumed that he had authority to enter 
into ordinary contracts on behalf of the 
company, and if the person who is 
contracting with him does not know of 
the clause in the articles of association 
limiting his authority to make contracts, 
the company will be bound on the basis 
that it has “held the director out’ as 
having authority, i.e. has allowed him to 
occupy a position which is usually only 
filled by persons with authority to do 
such acts. (See COMPANIES; DIRECTOR.) 

UNBORN INFANT. — For certain 
legal purposes a baby is regarded as 
being in existence before it is born. 
Once a child is conceived, it is capable of 
inheritance, and its interests may, where 
necessary, be protected by the appoint- 
ment of a guardian. 

UNBURIED ANIMALS.—No person 
may allow the carcass of any horse, 
sheep or swine to remain unburied in 
any place to which dogs can gain access. 

UNDER-LEASE.—When a _ person 
who is himself a lessee of land or a 
dwelling grants a lease to some other 
person, that lease is a sub-lease or under- 
lease. (See LANDLORD AND TENANT.) 

UNDER-SHERIFF.—To assist him 
in the performance of his duties a 
sheriff (q.v.) may have an under-sheriff. 
He is usually a solicitor, and he is 
responsible for the enforcement of 
judgments of the civil Courts. 

UNDERTAKING.—An _ undertaking 
is a promise given in Court by a party to 
an action to do or refrain from doing 
something. Undertakings are usually 
given to avoid the necessity of drawing 
up formal orders by the Court. If the 
party giving it is represented by counsel, 
the undertaking is given by counsel on 
behalf of his client. If an undertaking is 
broken the offender may be dealt with 
for contempt of Court. 

UNDERWRITER.—An _ underwriter 
in marine insurance is the person who 
subscribes his name to the policy and 
agrees to bear part of the loss. In 
company law an underwriter is the 
person who agrees to take up and pay 
for a certain number of shares which are 
being issued in the event of the public 


639 


UNDISCHARGED BANKRUPT 


not taking them up, but he will not be 
required to take any shares otherwise. 
The remuneration of an underwriter is 
by a commission on the amount of shares 
which he agrees to underwrite. (See 
UNDERWRITING COMMISSION.) 

UNDERWRITING COMMISSION. 
—When a company is inviting members 
of the public to take shares from it 
(usually when it is first formed), it is very 
important to the company that a 
sufficient number of persons should 
apply for shares to enable all the shares 
available to be allotted, for if this does 
not happen the issue will fail, and the 
great deal of money which has been 
spent on it will be wasted. 

As an insurance against this, those 
engaged in the promotion of the company 
usually underwrite a certain number of 
shares, that is, they enter into agreements 
with persons called underwriters (q.v.), 
who agree for a certain sum of money 
paid to them, called a commission, to 
take up and apply for a certain number 
of shares should members of the public 
not do so. 

To some extent underwriting repre- 
sents the issue of shares at a discount, 
for an underwriter who has agreed to 
underwrite shares for 5% commission 
and is required to take them up will, in 
fact, only pay 95% of the nominal value 
for them. 

Further, the rate at which underwriters 
are prepared to underwrite an issue is a 
very good indication of what the business 
world considers the propects of the 
company are, and for that reason under- 
writing commission is required to be 
disclosed in the prospectus (q.v.). 

The law also limits the rate of commis- 
sion which may be paid. This must not be 
more than 10% but if a lower figure is 
fixed by the articles of association of the 
company, then the rate of commission is 
limited to that lower figure. Frequently 
underwriters enter into sub-underwriting 
contracts with other persons who agree 
to take so many shares from the under- 
writers if they are called upon to fulfil 
their agreement. (See CapiTAL; ComM- 
PANIES; SHARES.) 

UNDISCHARGED BANKRUPT.— 
From the time when a person is first 
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adjudicated bankrupt until the Court 
makes an order discharging him he is an 
undischarged bankrupt. 

He is subject to some disabilities; 
where he either alone or jointly with 
some other person obtains credit to the 
extent of £10 or upwards without 
informing the person from whom he 
obtains the credit that he is an undis- 
charged bankrupt, or where he engages 
in any trade or business other than that 
in which he was adjudicated bankrupt, 
and fails to disclose to all persons with 
whom he enters into business transactions 
the name under which he was adjudicated, 
he is guilty of a criminal offence and 
liable to twelve months’ imprisonment. 

A person who is an undischarged 
bankrupt cannot act as director of a 
company without leave of the Court. 
Undischarged bankrupts cannot sit in 
Parliament, nor can they hold certain 
offices such as Mayor, Alderman or 
Councillor. (See BANKRUPTCY.) 

UNDUE INFLUENCE.—In many 
cases where the inducement to enter into 
a contract does not amount to duress 
(q.v.) it may amount to undue influence. 
In cases where a child enters into a 
contract with his parent or guardian, or 
any person enters into a contract with 
his solicitor, his doctor or his trustee, the 
contract is voidable (see VoID AND 
VOIDABLE), i.e. it cannot be enforced 
unless the parent or guardian, solicitor, 
doctor or trustee can shew that he has 
not taken advantage of his position to 
obtain a benefit which he would not 
otherwise have had. 

This does not mean that perfectly 
valid contracts cannot be entered into 
between these parties, but it does mean 
that the Court will look very carefully at 
such contracts before it allows their 
being enforced. In the particular case of 
the solicitor, the client may refuse to be 
bound by the contract unless the 
solicitor can shew not only that the 
contract was a perfectly fair one, but also 
that the client had competent outside 
advice. 

Although in these cases the Court 
makes the party who is in a position to 
influence the other party prove that the 
contract was fair, it is not necessary that 
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the parties should be in these particular 
relationships for a contract to be set 
aside for undue influence. 

Wherever it can be shewn that one of 
the parties to a contract has obtained a 
complete influence over the will of 
another, as a nurse or housekeeper may 
obtain an influence over an old man, or 
as an older friend may obtain an in- 
fluence over a young man, it is open to 
the person influenced to avoid the con- 
tract if the contract is clearly unfair to 
the weaker party. (See CONTRACT; 
Duress; FRAUD.) 

UNIFORMS.—No person not serving 
in the armed forces of the Crown may 
wear any uniform of those forces or any 
dress having the appearance of any such 
uniform. Similarly, it is an offence for any 
unauthorized person to wear any dress 
resembling any uniform of the armed 
forces in such a manner and in such 
circumstances as would be liable to 
bring contempt upon it. It is, neverthe- 
less, lawful for naval, military or air-force 
uniforms to be worn by persons taking 
part in plays or similar performances. 

The same regulations apply to 
the W.R.N.S., W.R.A.C. and W.R.A.F. 

Similar rules govern the wearing of 
police uniforms or other dress having 
the appearance of police uniform. 

UNITED KINGDOM. — Since the 
creation of the Irish Free State, the 
United Kingdom consists of Great 
Britain and Northern Ireland. There is a 
separate Parliament for Northern Ireland, 
but its powers are limited and certain 
matters of wide application are reserved 
for the Parliament at Westminster. 

UNIVERSITY COURTS. — The 
Courts of the Chancellors of the Univer- 
sities of Oxford and Cambridge have 
jurisdiction to try misdemeanours com- 
mitted by resident members of the 
university and their servants. Where a 
prosecution is commenced in the ordinary 
course the Chancellor may have it 
removed to his own Courts. In Cam- 
bridge the jurisdiction of the Court only 
exists where all parties are members of 
the university Court. These have now 
fallen into disuse. 

UNLAWFUL ASSEMBLY. — An 
assembly of three or more persons who 
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are gathered together either to commit 
some unlawful act, or else to do some 
lawful act in a manner which is likely to 
cause persons of normal courage and 
firmness to apprehend a breach of the 
peace. An unlawful assembly may be 
dispersed by forcible means, though the 
force used must not be of a kind likely 
to cause death or serious injury. 

An unlawful assembly must be dis- 
tinguished from a riot (q.v.), to disperse 
which greater force may lawfully be used. 

UNSOUND MIND.—A person is said 
to be of unsound mind when he is either 
a lunatic or an idiot. A person may either 
be of unsound mind ‘‘not so found by 
inquisition” or a person of unsound mind 
“so found.’’ Persons of the latter class 
have been subjected to a formal inquiry 
as to their sanity. A person may be a 
lunatic although he is not of unsound 
mind so found by inquisition. (See 
LUNATICS.) 

UPSET PRICE.—Upset price is the 
lowest fixed price at which in auction 
sales the seller is willing that the bidding 
should be started and the article sold if 
no higher bids can be obtained. It differs 
from a reserve price in that it is disclosed 
before the auction, so that the bidders 
know that it is no use bidding unless 
they are prepared to offer at least the 
upset price. 

URBAN DISTRICT COUNCIL.—An 
urban district was originally an area 
administered by a sanitary authority, but 
the importance of such districts has now 
been greatly extended. Each district is 
governed by the urban district council, 
for the constitution, duties and powers 
of which, see LOCAL GOVERNMENT. 

URGENCY ORDER.— When it is not 
desirable to take the usual steps to secure 
the detention of a lunatic by means of a 
reception order, and where some more 
speedy method is necessary, an urgency 
order may be obtained. This is of a 
temporary character and only available 
where the person to be detained is 
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dangerous to himself or to otbers. It 
remains in force for only seven days, or, 
if an application has been made for a 
reception order, until that application 
has been heard. (See DETENTION OF 
LUNATICS.) 

USE AND OCCUPATION.—Where 
a tenant continues to occupy land after 
his tenancy has come to an end he is 
liable to an action by his landlord for use 
and occupation. Under this action what 
the landlord will recover will be in effect 
the rent. (See MESNE PRoFiTs.) 

USER.—The person having use and 
the benefit or enjoyment of any property 
is said to have the user of it. 

USURY.—There were formerly certain 
Acts of Parliament called ‘“‘the Usury 
Laws,” which prohibited the charging of 
interest at a higher rate than 5%. These ° 
statutes were all repealed in 1854, and 
there is now no absolute limit to the 
amount of interest that may be charged. 
Relief may, however, be given to the 
borrower where the Court considers that 
in the particular circumstances of the 
case the rate of interest is excessive. In 
the case of licensed money-lenders, a rate 
of over 48% is presumed to be excessive 
unless the money-lender can shew 
exceptional circumstances to justify the 
high rate. (See MONEY-LENDERS; MONEY- 
LENDING.) 

UTTERING.—This expression is used 
to cover the issue by a person of some 
article in circumstances which he knows 
to be criminal. Thus, if a person presents 
for payment a forged cheque, the act of 
presenting it constitutes uttering. So also 
when counterfeit coin is handed for 
exchange or in payment it is uttered. 
Again, a person who sends a threatening 
letter is said to utter it. Uttering with 
guilty knowledge is, in general, punish- 
able in the same way as the unlawful 
making of the article itself. Thus a person 
may be liable to the same penalty for 
uttering a forged cheque, as the forger 
himself may incur for preparing it. 
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‘ y ACATION. — The four periods 
during which the Law Courts in 
London are closed are called 
vacations. The Long Vacation begins on 
1 August and ends on 11 October, 
the Christmas Vacation lasts from 24 
December to 6 January, the Easter 
Vacation from Good Friday to Easter 
Tuesday, and the Whitsun Vacation 
from the Saturday before Whitsunday 
to the Tuesday after Whitsunday. 

VACATION JUDGE. — When the 
Courts are not sitting, one of the Judges 
of the High Court of Justice, known as 
the Vacation Judge, remains in London 
to deal with matters of an urgent nature. 
He sits in Court from time to time, but 
matters of extreme urgency may be 
placed before the Vacation Judge out of 
Court, and indeed, if necessary, at his 
own home. 

VACCINATIONS. — Under the 
National Health Service-Act, 1946, every 
local health authority, as from 1 July, 
1948, must make arrangements with 
medical practitioners for the vaccination 
against smallpox of persons in the area 
of the authority and may make similar 
arrangements for vaccination or im- 
munisation against any other disease, 
such as diphtheria. Parents are entitled 
to have their children, and themselves if 
they wish, vaccinated or immunised free 
of charge, though they may also, if they 
prefer, pay their own doctor to do it. 

Children should be vaccinated within 
six months of birth. It is no longer 
necessary for parents who have con- 
scientious objections to vaccination to 
make a declaration before a Commis- 
sioner for Oaths, since the success of 
vaccination, as of immunisation against 
diphtheria, has been such that very few 
parents take the risk of neglecting these 
safeguards. (See INFECTIOUS DISEASES; 
PuBLic HEALTH.) 

VALUABLE CONSIDERATION. — 
The law requires that for every contract 
or obligation which is to be enforced 
there must be some valuable considera- 
tion unless the contract is made under 
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seal, i.e. by a deed. A valuable considera- 
tion consists of money or money’s 
worth. A promise of marriage is valuable 
consideration, and so a marriage settle- 
ment which is made in contemplation of 
marriage is made for valuable considera- 
tion. (See CONSIDERATION.) 

VALUER.—See APPRAISER. , 

VENDOR is the seller of property, the 
person buying being called the “‘pur- 
chaser.’’ The seller of a lease, however, 
is called the ‘“‘assignor’’ and the buyer 
the “‘assignee.’? The person creating a 
lease is the “‘lessor’? and the person to 
whom it is granted the “lessee.’”’ (See 
LANDLORD AND TENANT; SALE OF 
Goons; SALE OF LAND.) 

VENEREAL DISEASE.—It is a pun- 
ishable offence for anyone other than a 
qualified medical practitioner to give 
treatment or advice for venereal disease 
for reward direct or indirect. Nor may 
any advertisement for treatment for such 
disease be exhibited except those sanc- 
tioned by local authorities. 

Facilities for free treatment of venereal 
diseases under conditions of strictest 
secrecy are provided by local authorities 
through their health departments. 

The contraction by a husband or wife 
of venereal disease after marriage is, on 
proof by the other spouse of freedom 
therefrom, evidence of adultery sufficient 
in most cases to justify a divorce. 

It is defamatory to say of a person that 
he or she is suffering from venereal 
disease. If anyone is falsely defamed in 
this way, damages can be recovered for 
libel (q.v.) or slander (q.v.), as the case 
may be. Such a statement is one of the 
exceptions to the rule that in slander a 
plaintiff must prove actual damage. (See 
DIVORCE.) 

VENUE.—“Venue” is the place of 
trial. Special rules govern the places at 
which cases can be tried. Venue used to 
be of great importance, as criminal cases 
could then only be tried in the county in 
which the offence was committed. Recent 
legislation has rendered venue now of 
much less importance, and a person may 
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now be tried at the most convenient 
place. 

VERDICT.—When a jury in any civil 
or criminal case return an answer as to 
any question of fact, they are said to give 
a verdict. 

In criminal cases juries are only 
allowed to return verdicts of ‘“‘Guilty’’ or 
“Not Guilty.”” The Scottish verdict of 
“Not Proven” is unknown in English law. 

In civil cases it is frequently the prac- 
tice for juries to answer a series of 
questions put to them by the Judge. Upon 
the answers to these questions the Judge 
can then give judgment as a question of 
law. 

Juries must always be unanimous in 
their verdict, except that in civil actions 
the parties to the action can agree to 
accept the verdict of a majority. 

VERGER.—A verger is strictly the 
official who carries a ‘‘verge’’ or mace 
before a bishop. Commonly he is the 
person who takes care of the interior of 
the fabric of the church. He is the servant 
of the parochial church council. 

VESTING DEED.—Under the pro- 
visions of the Settled Land Act and the 
Law of Property Act of 1925, it is pro- 
vided that whenever land is either settled 
or held upon trust for sale, the documents 
relating to the settlement or trust shall be 
divided into two classes. On the one hand 
there is the document that sets out the 
terms of the trust or settlement, and on 
the other there is the vesting deed. The 
latter is a bare declaration that the 
property in question is vested in X or Y 
as tenant for life under the settlement or 
as trustee for sale. It contains no mention 
of the terms of the trust and is kept as 
simple and short as possible. If the 
property is sold, the vesting deed is the 
only one which is shewn to the pur- 
chaser; the trust instrument is never 
produced or handed over to him. 

VESTING ORDER.—A vesting order 
is an order of the Court that certain 
property shall be transferred to a particu- 
lar person. It operates as an immediate 
transfer. 

VESTRY.—Any person whose name 
appears in the rate-book of a parish or 
who occupies land so rated is automatic- 
ally a member of the parish vestry. A 
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company so rated may appoint a repre- 
sentative to vote in vestry. The incumbent 
is also a member, and he or the church- 
wardens summon vestry meetings by 
affixing a notice in the church porch. The 
incumbent is chairman of the meeting. 
Voting is usually conducted by a show of 
hands, but if a poll is demanded it must 
be held, each member then having a right 
to one vote unless the amount he is rated 
at exceeds £50, when he has one vote for 
every complete £25, but never more than 
six votes. (See PARISH, ECCLESIASTICAL.) 

Except as to certain church or charity 
matters the functions of the vestry have 
since 1933 been transferred to the local 
borough or urban district council. The 
vestry clerk is the secretary to the vestry. 

VETERINARY SURGEON.—No per- 
son may describe himself as a veterinary 
surgeon unless he is registered upon the 
Register of Veterinary Surgeons kept by 
the Royal College of Veterinary Surgeons 
or in the Supplementary Register. In 
order to qualify for registration the 
candidate must pass the examinations 
held by the college or hold certain 
university degrees. 

Although no one may call himself a 
veterinary surgeon without being regis- 
tered, there is nothing to prevent un- 
qualified persons from undertaking to 
cure the diseases of animals, but such 
persons are not entitled to sue for their 
fees in a Court of law, and if any un- 
qualified person describes himself as a 
veterinary surgeon, or in any other 
words which might induce the public to 
believe that he is properly qualified and 
registered, he is liable to a penalty not 
exceeding £20. 

It is not necessary to be a registered 
veterinary surgeon in order to keep a 
boarding home for animals, and un- 
registered persons can recover their 
charges for board, though not for any 
veterinary treatment given to animals 
while at the home. 

The profession of veterinary surgeon is 
governed by the Royal College of Veter- 
inary Surgeons in the same manner as the 
profession of medicine is governed by the 
General Medical Council, and _ the 
College has the power of removing the 
names of veterinary surgeons from the 
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register as a punishment for professional 
misconduct, and of restoring them 
thereafter. Practising veterinary  sur- 
geons are among the classes of person 
exempt from jury service. (See REGIS- 
TERED MEDICAL PRACTITIONER.) 

VEXATIOUS LITIGATION.—There 
is power to restrain those peculiar people 
whose love of going to law is so great that 
they become habitual litigants. The 
method is for the Attorney-General to 
make application in the High Court of 
Justice for an order that the person com- 
plained of shall not start any proceedings 
in any civil Court without the leave of a 
Judge. Such an order will only be made 
when the Court is satisfied that the person 
complained of has persistently started 
proceedings of a vexatious character and 
without reasonable grounds. The person 
complained of can be heard in his or her 
defence and, if without means, may be 
assigned counsel. 

In actions already commenced, matters 
in the pleadings considered by the Court 
to be vexatious, frivolous or aggressive 
may be ordered to be Struck out. 

Criminal Cases.—These are covered 
by the Vexatious Indictments Act, 
1859. This Act forbids anyone to present 
a bill of indictment alleging any of the 
crimes enumerated in the Act, unless the 
magistrates have committed the accused 
person for trial or the Attorney-General 
has sanctioned the proceedings. In some 
cases the authority of the Director of 
Public Prosecutions is necessary. The 
offences covered by the Act include: 
obtaining goods or money by false pre- 
tences, perjury, corruption, conspiracy, 
criminal libel, keeping a disorderly house 
and any kind of indecent assault. 

VILLAGE.—A village is not, like a 
borough, a separate legal entity for the 
purpose of administration, but forms part 
of the parish in which it is situated. For 
certain purposes, however, a village may 
havea separate existence, e.g. it is possible 
for a gift to be made for the benefit of the 
inhabitants of a village, as, for example, 
when money is given for the building and 
maintenance of a village hall. Such a gift 
is deemed to be made for a charitable 
purpose, and thereby certain advantages 
accrue, e.g. the income of investments 
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made for such a purpose is not subject to 
income tax. 

Village Greens.—All villages have a 
customary right to use the village green 
for lawful recreation and games, but 
regulations may be made by the parish 
council or controlling body. Persons 
damaging or committing nuisance upon 
a village green are liable to penalties. 

Village greens in rural parishes are 
owned by the parish council, or, if there 
is no parish council, by the parish-meet- 
ing; in urban parishes, they are owned by 
the urban district council or the county 
borough council. A green may be the 
subject of a ‘‘scheme”’ under the Com- 
mons Act, 1899, which means that the 
urban or rural district council may 
make bye-laws and regulations for the 
prevention of nuisances and the preserva- 
tion of order on the green, and may 
expend money on the drainage, levelling 
and improvement of the green. At least 
three months’ notice of the intended 
scheme must be given by the insertion of 
two advertisements within one week in a 
local newspaper, and the posting of 
notices in two or more places on the 
green, etc. Printed copies of the scheme 
must be obtainable at the council’s office 
at the cost of not more than sixpence. 
Objections or suggestions as to the scheme 
must be sent to the Minister of Agricul- 
ture, and at the expiration of the three 
months the Minister will consider the 
objections or hold an enquiry before 
approving of the scheme. The scheme 
may be vetoed by the person or persons 
entitled to the soil of the green as Lord of 
the Manor or otherwise, or by persons 
representing at least one-third in value of 
such interests in the green as are affected. 

When once the scheme has been made, 
the district council that made it may 
transfer all its powers of management to 
the parish council. 

VIVA VOCE.—“By word of mouth.” 
Evidence may be given either by affidavit 
or viva voce. In most trials in the Courts 
the right to give evidence by affidavit is 
limited and is subject to special rules. 

VIVISECTION.—Vivisection, which 
means the performance of an experiment 
which is calculated to give pain upon a 
living vertebrate animal, may only be 
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performed by persons who are licensed 
to do so. 

An applicant for a licence must forward 
an application form, signed by the presi- 
dent of one of the learned medical 
societies, to the Home Secretary, and 
must state the nature of the experiments 
for which the licence is required. The 
Home Secretary may attach conditions to 
the grant of the licence, and may require 
(and generally does require) that the place 
where the experiments are to be made 
shall be registered. No experiments may 
be performed except for the purpose of 
scientific discovery, with the object of 
preventing suffering or prolonging life, 
and no experiment upon living animals 
may be made for practice in surgery, or 
for illustrating lectures, unless it has been 
shewn upon the certificate of application 
that such experiments are absolutely 
necessary for the advancement of medical 
knowledge. 

Experiments performed under licence 
are subject to very strict conditions. In 
the ordinary way no experiment may be 
performed unless the animal is under an 
anesthetic sufficient to prevent its feeling 
pain, and it must be killed immediately 
after the experiment if there is any likeli- 
hood of its suffering pain after it has 
come out of the anesthetic. 

Horses, asses, mules, cats and dogs may 
not be the subject of experiments, unless 
a further certificate is given that the ex- 
periment will be of value only if it is per- 
formed upon these animals, while experi- 
ments without anesthetics, and experi- 
ments in which the animal is permitted to 
live after the experiment even though 
suffering pain, must not be performed 
unless a certificate has been given that it 
is absolutely necessary for the purpose of 
the research. 

No stray dog may be used for vivi- 
section. (See CRUELTY TO ANIMALS.) 

A bequest to a society for the abolition 
of vivisection is not a “‘charitable” be- 
quest entitled to relief from taxation. 

VOID AND VOIDABLE.—A void 
contract is one which has no legal effect. 
It cannot be enforced and no person can 
take any rights under it. A voidable con- 
tract is one which one of the parties may 
make void or put an end to at his option. 
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Until he makes it void the contract is 
good and binding. Examples of a void 
contract are contracts by an infant to buy 
goods which are not necessaries, gambling 
contracts, and contracts entered into 
under some fundamental mistake by the 
parties. 

It is sometimes very important to know 
whether a contract is void or merely void- 
able; for a person who has rights under a 
voidable contract may transfer them to 
another at any time before the contract is 
made void, and that other will acquire a 
good title if he does not know of the 
defect which makes the contract voidable. 
Thus, if A induces B to sell him goods by 
some fraud the contract is voidable and 
B may make it void by claiming back the 
goods from A. If, however, before this 
has happened, A has resold the goods to 
X, B cannot claim back the goods from 
X, but can only recover their value from 
A (if he is good for it). At the time when 
X took the goods A had a title to them 
though it was a voidable title and there- 
fore X acquired a good title. If, on the 
other hand, the contract had been void, 
e.g. had been entered into under some 
fundamental mistake mutual to both 
parties, A never would have had any 
title to the goods which he could transfer 
to X, and B could claim back the goods 
from X or from anyone who had them. 

Contracts may also be void because of 
some illegality. A contract may be illegal 
either: 

(a) Because of something relating to 
its formation, e.g. when a loan is 
made by an unregistered money- 
lender; or 

(b) because it is a contract to do an 
illegal act, e.g. to commit a 
burglary; or 

(c) because the act to be done under 
the contract, although not illegal, 
is against public policy. 

When a contract is illegal the law 
declares it to be void, and will give no 
effect to it whatsoever. Thus, if one of the 
parties has paid some money or done 
some act under the contract, he cannot 
enforce it against the other party or 
recover his money. So if A promises B £5 
to commit a burglary and pays B the 
money, he cannot recover the £5 if B 
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does not do what he has promised. In one 
well-known case the secretary of a charit- 
able institution promised a wealthy man 
that if he gave a large sum of money to 
the charity he would receive a knight- 
hood. The money was given but the 
person giving the money received no 
knighthood, and he claimed to have the 
money repaid to him. It was held that he 
was not entitled to recover anything 
because it is illegal to traffic in honours. 

Any contract to impede the proper ad- 
ministration of justice is illegal and void. 
Thus a contract by which a thief agreed 
to return stolen property, provided that 
he was not prosecuted, could not be en- 
forced. Contracts which involve trading 
with the enemy or with a person living in 
enemy territory during a time of war are 
also illegal, as are contracts in restraint 
of trade (q.v.) and gaming contracts. 

A contract affecting the freedom of 
matriage and also what is known as a 
‘“marriage brocage” contract, that is, a 
contract to introduce a man and woman 
to each other with a view to their subse- 
quent marriage, is illegal and void. In 
marriage brocage contracts an exception 
is made to the general rule that money 
paid under an illegal contract cannot be 
recovered, and it has been held that, even 
if part of the purpose of the contract has 
been carried out by the introduction 
being effected, the money paid may be 
recovered. (See CONTRACT; RESTRAINT 
OF TRADE.) 

VOLENTI NON FIT INJURIA.— 
This is a Latin expression meaning that 
there can be no injury in law where there 
has been consent. 

Persons may consent to enter upon 
premises that they know to be dangerous, 
or they may take part in some game or 
competition or display of a patently 


dangerous character. In such cases, if it. 


is shewn that they knowingly and volun- 
tarily exposed themselves to risk, they 
cannot afterwards complain and recover 
damages if that risk materialises. 

For instance, if a person engages in a 
boxing match and suffers injury, he can- 
not sue his opponent for the injury sus- 
tained, because by engaging in that 
match he agreed to take the risk of suffer- 
ing that injury. It would be otherwise if 
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his opponent had been guilty of any un- 
fair conduct. 

VOLUNTARY CONVEYANCE.— 
Any transfer of property for which no 
valuable consideration is given is a vol- 
untary conveyance. Thus a gift is a 
voluntary conveyance. Any creditor of a 
person who has made the conveyance 
may have the conveyance set aside if he 
can shew that it was not made in good 
faith or was made with the intention of 
depriving creditors of the goods: con- 
veyed. It would then be a fraudulent 
conveyance. (See BANKRUPTCY.) 

VOLUNTARY MENTAL PATIENTS 
—Until 1930 it was almost impossible for 
anybody to receive treatment in a mental 
hospital or similar institution for diseases 
of the mind without first incurring the 
stigma of certification as a person of un- 
sound mind. A person had to wait until 
he was definitely mad before treatment 
could be given. In 1930 the Mental 
Treatment Act went some way towards 
minimising this stigma by providing a 
new terminology (lunatics should now be 
called ‘“‘persons of unsound mind,” 
paupers, ‘“‘rate-aided persons,” and 
asylums “mental hospitals’’), and it also 
provided for the treatment of mental 
disease in certain cases in the early 
stages, without any certification, as a 
voluntary or temporary patient. 

Voluntary Patient.—Where the person 
who suffers from such a disease yet re- 
mains capable of making up his own mind 
and of understanding what he is doing, 
he may, of his own initiative, apply to be 
received into a house licensed under the 
Lunacy Acts, or into a mental hospital or 
institution, or, if the Lunacy Board of 
Control have given their approval and 
consent to its being used for this purpose, 
into a nursing home or other house or 
place. Alternatively, such a person may 
place himself as a single patient in the care 
of a person who has previously been 
approved by the Board of Control. He is 
called a voluntary patient. (See AsyLuMs; 
BOARD OF CONTROL IN LUNACY). 

If the patient is over sixteen years of 
age he must make an application in 
writing to the institution or person under 
whose care he wishes to be ; such an 
application need not be accompanied by 
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a medical certificate. If he is under six- 
teen years of age his parent or guardian 
must apply with a medical certificate 
given not more than fourteen days before 
the application by the patient’s usual 
doctor. This does not certify the patient 
as insane. If this is impracticable a certi- 
ficate must be obtained from a doctor 
previously approved by the Board of 
Control. 


A voluntary patient may lawfully be. 


detained against his will once he has 
entered a mental hospital or home, but he 
is entitled to give notice in writing of his 
desire to leave and must then be allowed 
to do so within 72 hours. In the case of a 
person under sixteen, this notice must be 
given by the parent or guardian of the 
patient. If the patient’s iliness becomes 
worse and he becomes incapable of ex- 
pressing his willingness to remain, or of 
giving the requisite notice in writing of 
his intention to leave, he must not be de- 
tained (unless a proper reception order is 
made against him) for more than 28 days. 
If, however, he recovers sufficiently 
within that time to be once more capable 
of expressing his willingness to remain, 
this rule will cease to apply. This test— 
that of capability of expression—appar- 
ently applies to persons under sixteen so 
that if they became worse they could not 
be detained beyond 28 days even though 
it is not their willingness that is material 
but that of their parent or guardian. 
It is specially provided that relatives or 
friends of a voluntary patient who wish 
to be near the patient may be boarded in 
the same institution. The Commissioners 
in Lunacy (Board of Control) may visit 
any place in which a voluntary patient 
is detained and have power to order his 
release or the institution of proceedings 
to have him certified as of unsound mind. 
Temporary Patients.—Where the dis- 
ease has progressed so far that the patient 
is incapable of making the decision him- 
self of going into a home for treatment 
and becoming a voluntary patient, but it 
is believed that proper treatment would 
effect a cure or at any rate bring abouta 
substantial improvement within six 
months, he may be sent without his consent 
and without any reception order and de- 
tained in any mental hospital or approved 


647 


VOLUNTARY PATIENTS 


home. He is calleda temporary patient. 
Alternatively he may be placed in the care 
ofan approved guardianasa single patient 
though in such a case the approval of the 
Lunacy Board is necessary, not only as to 
the guardian himself, but also as to his 
taking charge of this particular patient. 

Application in writing must be made 
to the hospital or home concerned. 
Wherever possible it should be made by 
the husband or wife or near relative of 
the patient, but it can be made by a friend 
or even by the local health authority. 
Two medical certificates are necessary. 
The doctors, one of whom must be a 
doctor approved by the Board of Con- 
trol, must have visited the patient not 
more than 14 days before his reception 
into the mental hospital or home, and 
their visits must have been within five 
days of each other (they need not, there- 
fore, both have been present at the same 
time). Each certificate must state that the 
doctor giving it believes that the patient 
is likely to benefit from a course of 
temporary treatment. The patient is not 
certified insane. 

If the patient, while so detained with- 
out his consent, recovers sufficiently to 
become capable of making up his own 
mind and expressing himself, he must not 
be detained for more than 28 days unless 
he has a relapse within that time. In no 
case may a temporary patient be detained 
for more than twelve months. In the first 
place eight months’ detention only is 
allowed, but if at the end of that time the 
Board of Control believe that a continua- 
tion of the treatment would probably 
result in early recovery they may author- 
ize further detention and treatment for an 
additional period not exceeding six 
months. 

Temporary patients may be visited at 
any time by the Commissioners of the 
Board of Control; they must also be 
visited within two months of their recep- 
tion into the mental hospital by repre- 
sentatives of the Hospitals Management 
Committee of the local health authority 
or by two visitors (inspectors) from the 
Board of Control. The visitors, after 
seeing the patient, must either give a 
written statement to the manager of the 
hospital, etc., that they consider the 
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patient in question a proper case for 
temporary treatment or must immedi- 
ately report their disapproval to the 
Board of Control. 

The Board of Control may at any 
time order the discharge of a temporary 
patient, and the Board may also order 
proceedings to be taken for his certifica- 
tion. A patient’s discharge may also be 
obtained by an application by the person 
who originally applied for his reception: 
such an application can be refused only if 
the medical officer certifies that the patient 
is ‘‘dangerous and not fit to be at large.” 
This certificate may be overridden by the 
Board of Control. 

On recovery of the patient notice must 
be sent to the person who procured his 
reception. (See CERTIFICATION OF LUNA- 
Tics ; DETENTION OF LUNATICS; LUNA- 
TICS.) 

VOLUNTARY SETTLEMENT.— 
Gifts of property which are made by a 
man who is in financial difficulties may be 
set aside as voluntary settlements. The 
distinction between a conveyance and a 
settlement is that in a settlement a trust is 
usually created, and the property given is 
intended to be kept in the form in which 
it is given and not to be used. Thus a gift 
of money would normally not be a settle- 
ment, but a gift of shares or jewellery 
might be a settlement. Settlements may 
be attacked either under the common law 
or under the bankruptcy laws. 

Common Law.—Any settlement made 
by a man in order to delay, hinder or 
defraud his creditors is void against the 
creditors. Assignments for value are 
clearly not included because the man’s 
estate cannot be said to suffer if, for 
example, he has obtained money in 
exchange for the goods he has settled. 
The assignment of the whole of the man’s 
property forthe benefit of one creditor or 
several creditors to the exclusion of others 
is clearly fraudulent because it is bound 
to prejudice the excluded creditors. 

Bankruptcy Law. — Any settlement 
(not being a settlement made in favour of 
a purchaser or incumbrancer in good 
faith and for valuable consideration, ora 
settlement made before and in considera- 
tion of marriage, or a settlement made on, 
or for the wife or children of, the settlor, of 
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property which had accrued to the settlor 
after marriage, in right of his wife), shall, 
if the settlor becomes bankrupt within 
two years after the date of the settlement, 
be void against his trustee in bankruptcy. 

If he becomes bankrupt at any time 
within ten years after the date of the 
settlement it shall be void against the 
trustee in bankruptcy unless the parties 
claiming under the settlement can prove 


. (1) that the person making the settlement 


had enough property to pay all his debts 
at the time when he made the settlement 
without the aid of the property comprised 
in the settlement, and further, (2) that the 
person making the settlement retained no 
interest in the property after the settle- 
ment. There are certain other exceptions 
to this in the case of marriage settlements. 
(See MARRIAGE SETTLEMENT.) 

The effect of a settlement being made 
void in this way is that the persons who 
are entitled to the property under the 
settlement must give it up to the trustee. 
They may, however, claim as creditors of 
the bankrupt in respect of the money 
which they have given up, but their claims 
are deferred to those of all other creditors 
for valuable consideration. 

VOLUNTEER.—A person who takes 
property under a voluntary conveyance 
is called a volunteer. 

VOTING. Parliamentary Elections: 
History.—The qualifications for voting, 
which had remained unaltered for 400 
years, have been so completely changed 
during the last 120 years that, before 
coming to the position to-day, a brief 
consideration of reforms during that 
period is required. Not only were quali- 
fications for electors entirely altered, but 
the constituencies were re-arranged and 
stringent laws made to control the con- 
duct of elections so as to prevent bribery, 
corruption and excessive expenditure— 
the most important reform in this con- 
nection being the introduction of the 
secret ballot in 1872. Prior to this date 
constituencies were so arranged that many 
had less than 100 electors and some were 
entirely controlled by one big land-owner, 
e.g. Old Sarum, which consisted merely 
of ploughed field. The re-distribution of 
seats in 1832, 1867, 1884 and finally in 
1918 gave more seats to the towns with 





VOTING 


increasing populations, and constituen- 
cies were eventually arranged so that now 
each member represents something more 
nearly approaching an equal number of 
electors. 

From 1430 to 1832 the right to vote was 
confined in county constituencies to a 
very limited number of property owners, 
and in borough constituencies the quali- 
fications were both limited and chaotic, 
with the result that in 1832 there were 
only half a million electors. 

In 1832 ownership qualification in 
county constituencies was extended to 
cover all types of ownership provided the 
property was over a certain value, and 
occupiers were given the right to vote if 
they paid £50 p.a. rent, while in borough 
constituencies occupation of property of 
sufficient value was made the sole quali- 
fication. In 1867 the ownership and occu- 
pational qualifications in county con- 
stituencies were extended, while in 
borough constituencies all rate-paying 
householders were given the vote, in 
addition to occupiers of lodgings of 
sufficient value. In 1884 the position was 
much simplified by the qualifications in 
county and borough constituencies being 
assimilated, and persons who resided in 
houses by virtue of their employment 
were given the right to vote provided their 
employer did not live there also. Finally, 
in 1918, practically universal adult male 
suffrage was established. 

Women’s Right to Vote.—Meanwhile 
during this period women had been de- 
manding the vote. Bills for this purpose 
were introduced in 1867 and 1884, the 
latter being defeated only through 
Gladstone’s influence, and in 1887 
women were allowed to vote at county 
council elections. In 1906 the militant 
suffragette movement began and this, by 
lawful and unlawful means, kept its cause 
continually before the public. Eventually 
in 1918 women were given a limited right 
to vote. This right was confined to women 
over 30 who were either the wives of elect- 
ors or were themselves the occupiers of 
a house of any value or of other property 
of the annual value of £5. Finally in 1928 
women were given equal rights with men. 

Present Position: The Right to Vote.— 
Since 1928 any person of either sex over 
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the age of 21, who is not subject to any 
degal incapacity, is entitled to vote in the 
constituency in which he or she is on the 
register of voters. Nobody is entitled to 
vote whose name is not on the register in 
force at the date of the election. There is 
a separate register for each constituency 
and new registers come into force on 
15 March and 1 October respectively of 
each year. 

To qualify for the register a person 
must be resident in the constituency on 
20 November (for the following March 
register) or 15 June (for the October 
register). Service personnel are registered 
where they would have been resident 
but for their service. Persons are regarded 
as resident if not away from home for 
more than six months. 

The following persons are under a 
legal incapacity to vote: 

(i) Minors. 

(ii) Peers. 

(iii) Unnaturalized aliens. 

(iv) Lunatics. 

(v) Persons convicted of treason or of 
any felony for which they have 
received a sentence of more than 
twelve months’ imprisonment, 
until they have served their 
sentence or been pardoned. Per- 
sons convicted of a misdemeanour 
may vote, but not while they are 
in prison. 

Persons convicted of a corrupt or 
illegal practice at an election with- 
in the previous seven or five years 
respectively. (See ELECTION 
AGENT.) 

Persons twice convicted of bribery 
or receiving bribes as a public 
official. 

The register is compiled by means of a 
house-to-house enquiry. If any qualified 
person is omitted from the register he 
should apply at once to the local registra- 
tion officer, who will on request supply an 
official form of application which must be 
used. The registration officer is the town 
clerk of the borough or the clerk of the 
county council. Once a person is on the 
register he is entitled to vote until a new 
register is published even if he no longer 
possesses a residential qualification. 

One person is allowed only one vote. 


(vi) 


(vii) 


649 


VOTING 


Business and university votes have been 
abolished. 

The Method of Voting.—At a General 
Election polling in all constituencies takes 
place on the same day, i.e. the ninth day 
after nomination day. Every constituency 
is divided into polling districts and each 
polling district has a number of polling 
stations. 

Every person wishing to vote must 
attend during the hours of the poll at the 
polling station to which he has been 
allotted. The poll is open from 8 a.m. to 8 
p.m., unless it is extended by one hour at 
either or both ends at the request of one 
of the candidates. 

On arrival at the polling station a voter 
will be given a ballot paper containing 
the names of the candidates and a private 
compartment will be provided so that he 
can vote in secret. Nobody except the 
voter is admitted to the compartment, 
with the exception of blind persons, who 
are entitled to take a companion in to 
vote for them. (See BLINDNESS.) 

The voter should make no mark on the 
ballot paper other than a cross against the 
name of the candidate for whom he 
wishes to vote. 

A ballot paper is invalid if 

(i) it is not stamped with the official 
stamp; 

(ii) the voter has voted for more 

candidates than he is entitled to; 

(iii) it contains no vote; 

(iv) it is uncertain for which candidate 

the vote is intended; 

(v) it bears any mark by which the 

voter can be identified. 

If a voter inadvertently spoils his ballot 
paper he can obtain another from the 
presiding officer at the polling station on 
delivering up the spoilt paper. 

When the voter has recorded his cross 
he must fold up the ballot paper and place 
it in the ballot box. The ballot is thus 
absolutely secret and it is extremely 


AGER.—A wager is a bet, which 
is the hazarding of a sum of 
money or some article to abide 


the result of some uncertain event. Money 
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difficult for anyone to discover how a 
person has voted. 

It is a corrupt practice for a voter to 
apply for a ballot paper in any name but 
his own, or in his own name when he has 
already voted. Anyone so doing, or any 
person persuading him to do so, is liable 
to a term of two years’ imprisonment as 
well as the other consequences of being 
guilty ofa corrupt practice. (See ELECTION 
AGENT.) 

Local Government Elections.—A local 
government election is an election for any 
county council, municipal or metro- 
politan borough council, district or 
parish council. 

Every person over the age of 21 who is 
on the register of local government 
electors is entitled to vote if he or she is 
not under any legal incapacity. The legal 
incapacities are the same as in Parlia- 
mentary elections, except that peers can 
vote. Any person with the requisite resid- 
ential qualifications is, if not under a 
legal incapacity, entitled to be placed on 
the register of local government electors, 
which is compiled at the same time and in 
the same way as the Parliamentary 
register. 

The qualification is the same as for the 
Parliamentary franchise. 

The procedure and law in regard to 
voting in local government elections is 
exactly the same as that in Parliamentary 
elections except that polling hours are 
normally between 8 a.m. and 8 p.m., but 
may be extended, and there is no voting 
by post or proxy. (See ELECTION AGENT; 
ELECTIONS; PROXY.) 

VULGAR, ABUSE.—Words_ which 
would otherwise be regarded as defama- 
tory will not be so considered if they are 
merely in the nature of vulgar abuse, and 
would not be taken by any person hearing 
them to bear the meaning which they 
might otherwise have, that is, the literal 
meaning. (See DEFAMATION; SLANDER.) 


/ 


or things won by wagers are not recover- 

able in law. (See GAMBLING.) 
WAGES.-—A servant is not entitled to 

be paid for his work unless there is an 


WAGES 


express or implied agreement by the 
master to pay wages. Generally such an 
agreement can be implied from the cir- 
cumstances wherever there is an express 
or implied request by the master to per- 
form work, even though no sum is fixed. 
In such cases the servant is entitled to 
recover a reasonable reward for his 
services. If the services are said to have 
been given free, it is for the master to 
prove it. 

In most industries minimum wages are 
now fixed by wages councils, and the 
minimum wage in practice is also the 
maximum wage—it becomes the standard 
wage for the job. 

Additional Wages.—When a servant is 
engaged to do certain work at a fixed 
wage, any promise to pay additional 
wages is usually void for want of con- 
sideration. Further, a servant cannot 
claim additional wages merely because 
he has performed additional services of 
the same kind as he was already bound 
to perform. 

When Wages can be Claimed.—If the 
servant has, by his contract, to do a 


definite piece of work or complete a fixed | 


period of time he must do so before any 
wages are recoverable, unless by custom 
or agreement he is entitled to wages before 
completion, or from time to time. Where 
a master breaks a contract, the servant is 
certainly entitled to wages up to the date 
of dismissal (see WRONGFUL DISMISSAL), 
and, subject to the rule that a person 
bringing an action must minimise his 
damage as far as possible, probably up to 
the end of the term of service agreed in 
the contract. (See MASTER AND SERVANT.) 

Where a servant breaks the contract, 
he is not entitled to any wages other than 
those which have actually accrued due, 
i.e. he is paid up to his last pay day, but 
no more. 

Where wages are paid in proportion to 
the work done, the master usually, but 
not necessarily, has to provide work. 
There is a presumption that when a 
servant has left for a considerable time 
and nothing has been heard of him, all 
wages have been duly paid. 

The Action for Wages.—This should 
be brought against the master, or his 
executor or administrator. Being an 
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action for a specific sum, as distinct 
from an action for damages, it should 
be brought in the County Court unless 
for over £100. Where the amount is 
less than £10, the action may, by the 
Employers and Workmen Act, 1875, be 
brought in a Magistrate’s Court (form- 
erly known as a Police Court). 

Deduction from, and Payment of, 
Wages.—In certain trades, wages must be 
paid in money, and the employer cannot 
deduct any sum due to him. But he can, 
and in many cases must, deduct income 
tax P.A.Y.E. (Pay As You Earn), which 
he passes onto the taxcollector. Insome 
trades wages do not have to be paid in 
money. They cannot be paid in, or in 
the garden of, any public house, beer 
house or such place. The penalty is 
a fine. 

In some industries, for example 
farming, where a cottage is provided for 
the employee, the rent of the cottage 
may be deducted in calculating the 
minimum wage to be paid in cash. 

Iliness and Holidays.—Wages, it is 
often said, must be paid during tempor- 
ary illness. This, however, is true only in 
rare cases; for when the performance of 
work is the consideration for the wages, 
then a failure to perform (though as it is 
through illness there is no breach of 
contract) disentitles the employee to 
wages. This is the general rule at the 
present day, and further, under the 
National Insurance scheme, sick pay is 
given in place of wages, and the employee 
is not entitled to both. 

Holidays with or without wages are a 
matter for arrangement between the 
employer and employee in every case. 
This is now generally settled, at the same 
time as wage rates, by the appropriate 
method in the industry. 

Tips.—In many trades these are looked 
upon as part, or even as the whole, of the 
wages, and where this is so, a claim 
may be made for their loss in an action 
for wrongful dismissal. 

In trades where the custom does not 
exist, the giving of a tip is dangerous, as 
it may be construed as the crime of 
corrupting or endeavouring to corrupt 
or bribe the employee. 

Bankruptcy and Winding-up.—When 
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wages are due to a workman or servant 
by an employer who has gone bankrupt, 
or by a company which is being wound 
up, a certain proportion of them will be 
paid as preferred debts, i.e. before any 
other debts. A clerk or servant will be 
entitled to be preferred in this way for a 
maximum of £50 if that is due for the 
period within 4 months before the re- 
ceiving order or winding-up order, and 
a workman or labourer is entitled to 
the same preference for an amount 
not exceeding £25 and for two months 


before the same dates. (See BANK- 
RUPTCY; PREFERRED DEBTS; WINDING 
Up.) 


WALL.—Although the owner of land 
is not permitted to set traps for trespass- 
ers upon it, he is entitled to erect walls 
or fences upon it to keep them off, and 
he may place spikes, broken glass, etc. 
upon these walls to make them more 
efficacious. 

If the wall adjoins a highway and is 
permitted to fall into disrepair it may 
become a public nuisance, and its pro- 
prietor will then be liable for any 
damage it causes, particularly to children 
who may be tempted to play upon it. 

Where a wall is common to two 
buildings, it is called a party wall. (See 
ADJOINING OWNERS; FENCE; PARTY 
WALL.) 

WAR CHARITIES.—No person may 
make any public appeal for any war 
charity, or raise money by means of any 
entertainment for it, unless the respons- 
ible authority of the charity has author- 
ized it. Further, all war charities for 
which money is raised by such means 
must be registered with the local 
authority. If any war charity is not 
properly carried on, there is power for 
the Charity Commissioners to take con- 
trol of it. (See CHARITY COMMISSIONERS.) 

Charities for disabled persons are to 
be registered in the same way as a War 
Charity, and the War Charities Act, 
1940, applies subject to certain modifi- 
cations. 

WARD.—A minor, i.e. person under 
twenty-one, who is under the protection 
of a guardian is said to be the ward of 
that guardian. A minor under the pro- 
tection of the Court is called a ward 
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in Chancery, or a ward of Court. A 
person becomes a ward of Court if 
there is any property belonging to him 
under ithe protection of the Court, or 
if any application has been made to 
the Court on his behalf. 

WARRANT.—A warrant is a docu- 
ment issued by some authority authoriz- 
ing some person to do something. The 
most familiar example is that of a 
warrant of arrest, which is a document 
issued by a justice of the peace authoriz- 
ing a constable to arrest a person on 
a charge. 

A search warrant is a warrant issued 
by a justice of the peace on the sworn 
information of a constable that stolen 
goods are in the house to be searched, 
or that an offence has been committed 
against the Larceny Acts, 1916, or other 
Acts such as the Disorderly Houses Act, 
Criminal Libel Act, Vagrancy Act, 
Gaming Act or Betting Act and others. 
It authorizes the constable to search a 
house which otherwise he could not 
enter without the occupier’s permission. 

A share warrant is a warrant issued 
by a limited company authorized to do 
so by its articles, stating that the bearer 
thereof is entitled to the shares specified 
therein. The shares may be transferred 
by delivery of the warrant, which is a 
negotiable instrument. 

WARRANT Y.—A warranty is a 
promise made inacontract. It is distin- 
guished from a condition. A condition 
is a promise made in the contract going 
to the root of the contract, i.e. as to 
some matter so vital that, if the condition 
be not fulfilled, the other party is entitled 
to refuse to be bound by the contract. 
Where a warranty is broken, the other 
party to the contract is not entitled to 
refuse to be bound but is only entitled 
to claim damages for any loss he may 
suffer through the breach. 

Many warranties are implied in the 
sale of goods, e.g. that the thing sold 
is fit to use and is the property of the 
vendor and that he has a right to sell it. 
Where a condition is broken, the person 
who is entitled to refuse to be bound 
by the contract may choose, if he pleases, 
to continue with the contract but to sue 
for the damages he has suffered. If he 
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does this he is said to treat the condition 
as a warranty. (See CONTRACT; SALE 
OF Goops.) 

WARRANTY OF AUTHORITY.— 
Any person who makes a contract as 
agent for another is said to warrant, 
i.e. promise, that he has in fact authority 
from that other to enter into the contract. 
If he has not in fact authority he may be 
sued by the person with whom he has 
contracted for damages for breach of 
warranty of authority. Such warranty 
may in certain circumstances be im- 
plied, though it is not expressed in the 
contract. 

The amount of damages recovered 
will be the loss sustained by not being 
able to enforce the contract. 

Directors who enter into contracts on 
behalf of a company, when they are not 
authorized to do so by the articles of 
the company, may be sued for damages 
for a breach of this warranty. (See 
PRINCIPAL AND AGENT.) 

WASTE.—Before covenants by a 
tenant to repair became usual, the law 
developed a rule that any occupier of 
land who was not the absolute owner 
of it but had only a limited interest, 
e.g. a life interest, must not permit it 
to fall into decay or alter its character 
in any material way. Such alteration or 
failure to repair is called waste. A tenant 
under a lease or a tenant for life under a 
settlement was subject to this rule. 

Nowadays the position between land- 
lord and tenant is usually governed by 
express agreement, and every settlement 
provides that the tenant for life shall be 
“unimpeachable for waste;”’ that is, shall 
not be bound by this rule, except as to 
actions which are obviously harmful to 
the property. 

Permissive waste is letting the property 
fall into disrepair. Voluntary waste is 
changing the nature of the property; if 
the result is to improve it, it is called 
“ameliorative’’ waste, and no complaint 
can be made in respect of it. 

Anyone aggrieved by a tenant’s 
“waste” should apply for an injunction 
to stop it promptly. 

WATCH COMMITTEE.—Borough 
police forces are controlled by a com- 
mittee of the borough council called 
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the Watch Committee. (See POLice.) 

WATER.—The supply of water to any 
particular district is usually provided by 
either the local authority, e.g. the 
borough council, or a company em- 
powered by Parliament to supply water. 
The duty of ensuring that there is an 
adequate supply of wholesome water 
for domestic use and water for fire 
services in each district rests upon the 
local authority for the district. 

If the local authority fails to carry 
out this duty, then the Minister of 
Health may appoint some person to do 
it. If there is no water supply company 
willing to supply the district, then the 
local authority may construct their own 
waterworks or hire one from some 
company. 

Local authorities and statutory water 
undertakers have power to survey and 
search for water on land which they are 
proposing to acquire, and they have 
powers of compulsory purchase. 

If there is a company empowered by 
Act of Parliament to supply water in 
the district, and that company is willing 
to give the necessary supply, then the 
local authority must not build a water- 
works to compete with them. 

In pursuance of its duty a _ local 
authority may require the owner of a 
house within its district to obtain a 
proper water supply for such house, and 
to do all the work necessary to ensure 
such supply. 

Where an owner receives a notice 
from the district council stating that 
there is not an available supply of 
wholesome water within a reasonable 
distance from his house and requiring 
him to provide one, he may raise any 
of the following objections: 

(1) That there is already a sufficient 

water supply. 

(2) That it is impossible to provide 

the supply at a reasonable cost. 

(3) That the authority ought itself to 

provide a supply of water for the 
area in which his house is situated. 

If he raises either of the first two 
objections, then the matter is decided 
by the local justices, but if he raises the 
last of these objections, then the matter 
must be referred to the Minister of 
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Health, who may either cancel the re- 
quirements of the notice or confirm 
them by an order. 

In London an occupied dwelling- 
house without a proper and sufficient 
supply of water is deemed to be unfit 
for human habitation. 

Every owner or occupier of a dwelling- 
house within the area of supply who has 
laid the necessary communication pipes 
and paid the water rate payable is 
entitled to receive a sufficient supply of 
water for domestic purposes. 

Domestic purposes include all the 
ordinary uses to which water is put, 
e.g. for baths or lavatories, and in 
country districts it usually includes the 
use of water for the washing of a carriage 
or motor car kept for private purposes, 
and the watering of a garden. In London 
where the water is supplied by the 
Metropolitan Water Board, the term 
“domestic purposes’? does not include 
the washing of carriages nor the watering 
of gardens by a hose. 

Failure to supply water to an owner 
or occupier of a house who is entitled 
to receive it having paid, or offered to 
pay, his water rate, unless such failure 
is occasioned by frost or unusual 
drought or other unavoidable cause, 
makes the water suppliers liable to a 
penalty of £10. 

Water Rates.—The charge for water 
supplied for domestic purposes usually 
takes the form of a rate based upon the 
value of the premises to which the 
supply is given. Water rates can be 
recovered by the water suppliers in a 
Court of summary jurisdiction, that is 
before the magistrates, from the person 
who receives or uses the supply of water. 
If the rates are not paid, then the 
suppliers have, power to cut off the 
water supply from the house except in 
the case where the owner, and not the 
occupier, of the house is liable to pay 
the water rate. 

The occupier can be proceeded against 
to recover the water rate, but he must 
first be given notice to pay the rate 
out of any rent due from him to the 
owner. If he fails to pay, then it may be 
recovered from him in the Court, and 
he can then deduct the amount he has 
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had to pay from any rent that may be 
due from him to the owner. 

Appeals as to water rates are heard in 
the County Court for the district in 
which the property lies. 

Wastage and Pollution of Water 
Supply.—It is an offence to waste water 
either by allowing any of the pipes or 
cisterns to be out of repair, or by using 
the pipes or closets in such a way as 
will contaminate the supply. The penalty 
for the offence is £5. . 

Every local sanitary authority is 
responsible for making bye-laws to 
secure the cleanliness and freedom from 
pollution of tanks and cisterns used for 
storing water for domestic purposes, 
and these bye-laws usually provide that 
drains and sewers shall be constructed in 
such a way as not to contaminate or 
pollute the water supply. 

An offence is committed by any person 
who bathes in any stream, reservoir, 
aqueduct or watercourse belonging to 
a water company or local authority. 
Similarly, it is an offence to wash a dog 
in any such stream, or to throw any 
rubbish or filth into it, or to wash any 
cloth, leather, skin or other clothes in 
such water. Water from a sink, sewer, 
drain, steam engine or boiler must not 
be allowed to flow into any stream which 
is used by a water supply body. The 
penalty for each of these offences is a 
sum of £5. (See LocaAL GOVERNMENT; 
PusLic HEALTH.) 

WEAR AND TEAR.—Where a 
person acquires a right to use property 
of another either under a lease of land 
or on the hire of a chattel, it is frequently 
stated that he will maintain the article 
or land in good repair ‘“‘reasonable use, 
wear and tear excepted.” In such cases 
the expression means that the tenant or 
hirer is not liable for any damage or 
waste to the thing hired caused by 
ordinary reasonable use. Thus, in a 
house the fact that wall-paper becomes 
scratched or faded would be reasonable 
wear and tear, but if the wall-paper were 
cut with a knife by the mischievous son 
of the tenant, such damage would not 
be reasonable wear and tear. 

The landlord is under no obligation 
to make good the excepted reasonable 
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wear and tear, or, unless he has agreed 
to do so, to make good any other 
damage. He may, however, be obliged 
by statute to do certain repairs. 

WEDDING PRESENTS.—It is 
curious that there is no clear decision in 
English law as to the ownership (as 
between husband and wife) of wedding 
presents. The correct view probably is 
that presents given by the friends of the 
husband become his property, those 
given by the friends of the wife become 
hers, and those given by friends of both 
become the joint property of husband 
and wife. (See GIFTS.) 

WEIGHTS AND MEASURES.— 
It is not lawful to use any measure for 
the sale of goods, except the Imperial 
weights and measures. Anything sold 
by weight must be sold by avoirdupois 
weight, except gold and silver, platinum, 
diamonds or precious stones, or articles 
made of these substances, which may 
be sold by Troy weight. Apothecaries’ 
weight may be used in the sale of drugs. 

It is an offence for any person to use, 
or have in his possession for using, in 
trade, any weight or measure which is 
not a correct one. Fraudulent use of 
any weight or measure renders the 
offender liable to a fine of £5, or, ona 
second conviction, to one of £20. Every 
weight or measure used in trade must 
be stamped by an inspector of weights 
and measures, to shew that it is a correct 
one; and it is an offence for any person 
to use for this purpose any weight or 
measure which is not so stamped. 

Facilities must be given at all reason- 
able times to allow inspectors of weights 
and measures to examine any weights 
or measures which are used for the 
purpose of trade. Any obstruction of an 
inspector makes the offender liable to a 
fine of £15, or, on a second offence, £10. 

It is no defence to say that the user 
did not know the weights or measures 
were false. The offence is committed 
by merely using them or having them 
for use, knowingly or not. (See FALSE 
WEIGHTS.) 

WELSHING.—The welsher is a race- 
course bookmaker who absconds to 
avoid paying out after a race. Welshing 
is really a criminal offence, being a 
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form of larceny by a trick. (See LARCENY.) 

If a man accepts bets, never intending 
to pay anything in any event, he can be 
convicted of larceny by a trick. It 
should be noticed that this does not in 
any way mean that the law assists per- 
sons to recover money won at betting. 
Winners from a bookmaker have no 
legal right to enforce payment, but, 
nevertheless, if a bookmaker extracts 
money from the public by means of the 
trick of pretending that he is running a 
bookmaker’s business, yet never intend- 
ing to pay at all, a criminal offence is 
committed. & 

WHIPPING.—Whipping at one time 
could be inflicted on any person con- 
victed of misdemeanour. The whipping 
of females was abolished in 1820. The 
Criminal Justice Act, 1948, sec. 2, enacts 
that ‘“‘no person shall be sentenced by a 
Court to a whipping,” but sec. 54 allows 
up to 18 strokes with the cat o’ nine 
tails in cases of mutiny, incitement to 
mutiny or gross personal violence to an 
officer of a prison by a prisoner. 

WHITE SLAVE TRAFFIC.—This is 
a popular term applied to the procura- 
tion of women for immoral purposes. 
It is applied particularly to the practice 
of enticing women to leave the country 
so that they may commence a career 
of prostitution abroad. Concerted inter- 
national efforts have been made to 
suppress this traffic, and there is in force 
an international agreement to this end. 
‘It is a serious criminal offence to procure 
or attempt to procure any woman for 
such purposes. (See PROCURATION.) 

WHITSUNDAY.—This is one of the 
legal term days in Scotland for the pay- 
ment of rent, and falls on 15 May. It 
does not necessarily coincide with the 
English Whitsunday. (See TERM [ScoTs 
LAw] and QUARTER Days.) 

WHOLE BLOOD.—Persons may be 
related either in the whole blood or in 
thehalf blood. Persons are related in the 
whole blood who have the same mother 
and father, and in the half blood where 
they have only one parent in common, 
i.e. are half-brothers or sisters. 

WIDOWS’ PENSION. — (See 
NATIONAL INSURANCE.) 

Service Widows’ Pension.—Pensions 
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are paid to widows of officers and men 
who have been either killed on active 
service or died of wounds within seven 
years after receiving the wounds, or died 
of a disease contracted during war or 
aggravated by war service. The pension 
varies according to the rank of the dead 
husband. 

WILD BIRDS.—Every wild bird in 
England and Wales which does not 
come into the category of game (q.v.) is 
protected from being killed or taken 
between the dates 1 March and 1 August 
in each year. In the case of all kinds 
of ducks and geese the dates are 1 Feb- 
ruary and 11 August, and it is un- 
lawful to import dead wild ducks or 
geese between these dates. The sand- 
grouse is absolutely protected at all 
times. 

The penalty for breaking these regula- 
tions depends upon the rarity of the 
bird, and for the rarer birds, including 
all forms of wild duck, widgeon, owls, 
gulls, cuckoos, woodpeckers, etc., the 
maximum penalty is £1; for other birds 
such as sparrows, thrushés, blackbirds, 
etc., there is a reprimand or maximum 
penalty of 5/-. The exception to this 
rule is that a landowner or any person 
authorized by him may kill wild birds 
which do not belong to the rarer class, 
and hence it is not illegal for a game- 
keeper to kill such birds as hawks, crows, 
blackbacked gulls, jays, etc., during the 
close season. 

It is a further offence to have in one’s 
possession after 28 February of each 
year a wild bird that has been recently 
killed or taken, while to sell or to 
have in one’s possession plover’s eggs 
between 1 March and 1 August of any 
year is an offence punishable with a 
fine not exceeding £5. 

In many counties there are further 
regulations preventing the killing of 
certain wild birds at all, or altering the 
close seasons for different birds in the 
county. Other local regulations may 
prohibit the taking of the eggs of certain 
birds, or may abolish the close season 
for any species of bird. These regulations 
are generally published on the notice 
boards of the local police station or 
county offices. Since the restrictions 
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vary for each county and are constantly 
being varied by statutory rules and 
orders, persons wishing to catch wild 
birds or to go birds-nesting should 
satisfy themselves that no regulation 
applies to the birds or their eggs in the 
area in which the person dwells. The 
penalty for breaches of these regulations 
is a maximum fine of £1. 

There is a large list of wild birds the 
taking or offering for sale, or having in 
possession for sale, of which is prohibited 
unless the specimens are closeringed and 
bred in captivity. It includes all the 
smaller birds and finches. 

In addition to these prohibitions 
various methods of capturing birds at 
any time are illegal on the ground of 
cruelty. (See CRUELTY TO ANIMALS.) 

Apart from these special provisions 
designed for the protection of wild birds, 
the general law relating to them is the 
same as that applying to any other wild 
animals. (See ANIMAL; CRUELTY TO 
ANIMALS; GAME.) 

WILLS.—The principle by which a 
person may give binding directions for 
the disposal of his property after death 
is of very great antiquity, and although 
under the feudal system land was not 
generally capable of being dealt with by 
means of a will, this restriction gradually 
vanished, and to-day there is no property, 
either real or personal, in which a person 
has more than a life’s interest which he 
cannot bequeath to anyone he wishes, 
subject to the provisions of the Inherit- 
ance (Family Provision) Act, 1938. (See 
below.) The exceptions to this, of course, 
are annuities and all other interests which 
end at the death of the owner of them, 
and a nomination to benefit due under 
the rules of a Friendly Society or under 
National Health Insurance. 

A further important restriction on the 
power of a person to dispose of his or 
her property by will is that in the case 
of persons dying after 13 July, 1939, 
certain dependants who are “cut out” 
of the will or not properly provided 
for can make application to the Court 
for reasonable provision for maintenance 
out of the testator’s estate. These persons 
are the testator’s wife or husband, son 
or unmarried daughter incapable of 
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maintaining himself or herself, or infant 
son. 

Any male or female over twenty-one, 
not insane, may make a will under the 
laws of England, but a person who dies 
domiciled abroad is dependent upon the 
law of the country where he is domiciled 
for the validity of his will. No person 
under twenty-one years of age can make 
a will except a soldier or member of 
the Royal Air Force while he is actually 
on active service, or a Seaman or member 
of the merchant marine while he is 
actually at sea. No person can make a 
valid will while he is insane, but if, 
having been insane, he makes a will 
during a lucid interval, the will is valid. 

Form of Will.—Every will must be 
in writing. It may be written in ink or 
pencil, typewritten or printed and it may 
be made partly on a specially printed 
form with the blanks filled up in hand- 
writing. 

The person making a will must sign 
it in the presence of two witnesses. 
Normally he will sign his full signature, 
but if he is unable to write, he may 
make a mark, or some other person may 
guide his hand in making his signature 
or mark, or may even make the mark 
or signature himself provided that the 
person whose will it is acknowledges 
that it is his signature in the presence 
of the witnesses. This should only be 
done if the testator is himself too weak 
to sign. 

The signature of the testator must 
appear at the foot of the will, and any- 
thing that is written below his signature 
will not count as part of the will and 
will be invalid. 

Attestation.—The witnesses must be 
present at the time that the signature is 
made, and must see it being made, 
though it is sufficient if after the signature 
has been made in their absence, the 
testator acknowledges that it is his 
signature in their presence. It is vital that 
both the witnesses should be present at 
the same time and should sign their 
names as witnesses in the presence of 
the testator. 

It is usual to place against the signa- 
ture of the witnesses a clause known as 
an “attestation clause’ shewing that 
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these rules have been carried out strictly, 
and worded as follows: 

“Signed by the above-named A.B. as 
his last will in the presence of us, 
the undersigned, both being present 
at the same time, who, at his 
request and in his presence and in 
the presence of each other have 
hereunto subscribed our names as 
witnesses.” 

Any person can be a witness of a will, 
but it is most important to remember 
that a witness cannot take any benefit 
under a will, and if anyone who has 
been left a gift or legacy under the will 
signs his name to it as a witness, he 
will be unable to take the legacy. The 
same applies to husbands and wives of 
witnesses, who also are not entitled to 
take any benefit under a will. 

A will should never contain alterations 
or interlineations, for unless these are 
signed or initialled by the testator and 
both witnesses they are presumed to 
have been made after the will was 
signed and are of no effect. If any 
alterations are to be made they should 
be signed and witnessed in exactly the 
same manner as if the will itself were 
being made. (See Soldiers’ and Sailors’ 
Wills below). 

Codicils.—After making a will, a 
testator may wish to alter some details 
in it with changing circumstances. Any 
alteration, however small, will be invalid 
unless it is made with the same ceremony 
as to signature and witnesses as the will 
itself. This is generally done in a codicil, 
which is any document duly signed by 
the testator in the presence of two 
witnesses who themselves sign it, and 
intended to be read with a will. It should 
generally be attached to the will itself, 
but this is not strictly necessary and a 
second will, if it does not expressly re- 
voke a previous will and is not wholly 
inconsistent with it, will be treated as a 
codicil. 

When the provisions in the codicil 
contradict the provisions of the previous 
will they are taken as cancelling it as 
far as the inconsistent clauses are con- 
cerned, and any further codicils bearing 
a later date inconsistent with the will 
or earlier codicils have the same effect. 


« I JOHN GRAY of 999 Grayford Road Ealing hereby revoke 
all former Wills and Codicils and DECLARE this to be my last 
WILL -----~-~--------~--~-----~-------~--------~-~--~---------- 

1 I APPOINT JANE GRAY my wife and her brother JOHN 
BROWN of 999 Blackford Road Ealing in the County of Middlesex 
to be the EXECUTORS AND TRUSTEES of this my Will and GUARDIANS 
of my infant children ---------~--~---------~-~~-~---~----- 

2. I BEQUEATH Fifty pounds to my sister Esther Gray and my 
gold cuff links with the white stone to my friend Joseph White 
of Greylands Hampstead in both cases free of duty ---~---—-- 

3. I DEVISE AND BEQUEATH all the residue of my property to my 
Trustees on trust to sell call in and convert the same into 
money (with power in their discretion to postpone such calling 
in and conversion) and to invest the same in their names in any 
of the investments authorised by law and to stand possessed 
of such investments and of all parts of my estate for the time 
being unsold (hereinafter called my residuary estate) ------ 
(a) Upon trust to pay the income thereof to my wife for her 
diffe andgat bensherydeatha<— == anne cee oe 
(>) Upon trust to pay and divide the capital and income of 
my residuary estate among my children in such shares as my said 
wife shall by deed or will or codicil appoint and subject to 
any such appointment upon trust to pay and divide the same 
among all my children living at my death in equal shares 

IN WITNESS whereof I have hereunto set my hand this 
day of One thousand nine hundred and fifty 
SIGNED by the above named JOHN GRAY) ; 
as his last Will in the presence of) : 
us present at the same time who in ) 
his presence and in the presence of) 


each other have hereunto subscribed) 
our names as witnesses 


) 
tromk. H.oowett, sob. Nerval Omeue. Mebstiad, niddx, Qutder, 

Roger testy, 70b Upje Lagmar dant. Nothsby — Cardhuik 
ger 706 Upp dhaguar 








Form of will leaving property to wife for life, 
and on her death to children. 
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Any number of codicils may be made 
to a will, but if they change the terms 
of the original will to any great extent, 
it is wiser to make a fresh will and to 
revoke the old one. 

Alteration of Wills.—No will is 
binding upon a testator until his death, 
and no promise that he makes not to 
change it can bind him except in certain 
cases where he enters into a definite 
contract for good consideration not to 
do so. Accordingly he can at any time 
up to the very moment of his death alter 
it in detail, provided he complies with 
the necessary procedure as to signature 
and witnesses, or revoke it entirely in 
one of the manners set out below. 

A will may be altered by the testator’s 
completely obliterating any part of it, 
but it must be so thoroughly obliterated 
that it is impossible to see what were 
the words which are removed. 

Most alterations however are made by 
codicils which, as explained above, have 
the effect of nullifying any previous will 
or codicil in so far as the provisions of 
the new codicil are inconsistent with the 
provisions of the old document. 

Revoking and Cancelling of Wills.— 
It is most important to realize that every 
will is revoked by a subsequent marriage, 
unless it is clearly made in contemplation 
of that particular marriage. There- 
fore every person upon marriage should 
make a new will altogether, though it is 
possible, if it is not desired to change the 
provisions of the old will, to execute a 
codicil signed and witnessed in the 
ordinary way after marriage, stating that 
the provisions of the old will are intended 
still to apply. 

Wills may also be cancelled by des- 
truction. In such a case they should be 
wholly destroyed, for the mere passing 
of a pen or pencil through the whole will 
and writing ‘‘cancelled” across it, does 
not serve to revoke a will. Accidental 
destruction will not revoke a will, unless 
it was done with intent to cancel. 

Finally, wills may be revoked by say- 
ing so in writing, signed and witnessed 
with the same formalities as the will 
itself. Whenever a testator wishes to 
make a wholly new will instead of alter- 
ing an old one by means of a codicil, he 
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should expressly state at the beginning 
of the new will that he revokes all 
previous wills, codicils and other testa- 
mentary instruments heretofore made 
by him. ie 

Soldiers’ and Sailors’ Wills.—The only 
persons in Great Britain who are entitled 
to forego the formalities of signature and 
witnessing of a will are soldiers and 
members of the Royal Air Force while 
they are actually on active service (which 
includes training abroad when the testa- 
tor is liable to be moved into a theatre of 
operations) and sailors and members of 
the merchant marine while actually at 
sea. Although it will save a vast amount 
of trouble if their wills are in writing 
and signed and witnessed, they are 
perfectly good wills even if not signed or 
witnessed at all, or even if made by word 
of mouth to another person provided, of 
course, that there is evidence. enough to 
satisfy the Court that they were made 
this way. 

Terms used in Wills.—Wills are legal 
documents, and accordingly the words 
that are used in wills and in any dis- 
cussion of wills are technical terms which 
have a precise meaning. The property of 
the testator is often called his estate, 
and that portion of his property or 
estate which consists of interests in free- 
hold land is called real estate, the rest 
of his property of all kinds, including 
leaseholds and interests in leasehold land 
is called his personal estate or personal 
property, while leaseholds and interests 
in leaseholds are sometimes called 
chattels real, to distinguish them from 
other forms of personal property. 

The persons who receive property 
under a will are called beneficiaries or 
legatees, and the property which they 
receive is called a gift or legacy. Some- 
times the word legacy is used in a 
restricted sense meaning a gift by will 
of a specific sum of money or a specific 
article, but this use is incorrect, and a 
legacy is any gift or any share of property 
left by a will. 

A legacy may be “‘specific,” when it 
is of a definite thing whether it be a 
definite chattel, piece of land, block of 
shares, leasehold property or any one 
thing that can be separately identified; 
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THIS IS THE LAST WILL AND TESTAMENT 


JOHN BROWN of 1000 Redford Road Warminster I HEREBY REVOKE all 
former wills and testamentary disposition made by me and by 
this last Will GIVE DEVISE AND BEQUEATH all my real and 
personal estate whatsoever and wheredoever to my wife (or to 
my son John or to my sister Jane or as the case may be) 
absolutely and appoint her (him) sole executrix (executor) 


of this my Will ----~-~--~-~~--~~-~---~---~--~~~~~~---_-_._... 
IN WITNESS whereof I have hereunto set my hand this 


day of One thousand nine hundred and forty-nine 


SIGNED by the above named JOHN 
BROWN as his last Will in the 
presence of us present at the 
same time who in hiS> presence 
and in the presence of each 

other have hereunto subscribed 


(rhe 2 Paige ‘ 
our names as witnesses 


Jotun blake Honeby. 10. alte Road. barking. VehooLmaohty 
Lomred Ris 35 uinpiee oad Nettitod . Nur, 








This is a simple form of will, leaving 

the whole of the testator’s property 

to one person. It is always desirable 

to have more complicated wills prepared 
by a lawyer. 
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or it may be “general,’? where it is a 
specified sum of money, sometimes called 
a pecuniary legacy, or anything of a 
particular kind provided that the actual 
thing is not identified. 

It may, on the other hand, be a share 
of whatever is left over when the specific 
and general legacies have been paid. In 
such a case it is generally called a residu- 
ary gift, while the person who receives 
it is called a residuary legatee, and the 
portion of the estate out of which it is 
paid, i.e. all the remainder of the testa- 
tor’s property after the legacies have 
been paid, is called the residue of the 
estate. (See LEGACIES.) 

Contents of a Will.—Owing to the 
complicated legal decisions governing 
wills it is most unwise for the layman to 
attempt to make one himself, but if the 
will is very simple, and amounts only to 
the giving of a few bequests or legacies 
and the leaving of the rest of the property 
to one or more persons, the will may be 
made upon one of the printed forms 
that can be bought at most stationers, 
and its contents should be arranged in 
the following order. 

1. Express revocation of all previous 
wills, e.g. “I, X Y of Z, hereby revoke 
all other wills, codicils and testamentary 
documents heretofore made by me and 
declare this to be my last will an 
testament.” 

2. Appointment of executors, e.g. “I 
appoint A B of C and E F of G to be the 
executors and trustees of this my will.” 

3. Gifts of specific things, e.g. “I give 
and bequeath my gold watch to my 
eldest son W Y and I give and bequeath 
my signet ring to my daughter V Y.” 

4. Gifts of sums of money, e.g. “I 
give and bequeath the sum of £100 free 
of all duties to my servant Q R.” 

5. Gift of the residue of the property, 
e.g. “I give and bequeath all the residue 
of my property real and personal to my 
dear wife U Y absolutely.” 

6. Signature. 

7. Attestation and witnesses’ signature. 

Naturally the greatest care should be 
taken to identify exactly the property to 
be bequeathed and the persons to whom 
it is intended that the property should 
pass. Wague words such as “money” 
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should not be used, and if the testator 
possesses leaseholds and freeholds in 
land he should remember that lease- 
holds are personal’ property, whereas 
freeholds are real property. Accordingly, 
if he wants some beneficiary to take all 
his interests in land, he must state in his 
will that he is bequeathing “leasehold 
property and real property,’ for if he 
refers to the latter alone, only the free- 
hold interests will pass. If the testator 
wishes to bequeath everything that he 
possesses, he should use the words “all 
my property real and personal what- 
soever.” 

Stating Property in Proportion.— 
Another point to be borne in mind is 
that the will does not come into opera- 
tion until after the testator’s death, 
though it may be made very many years 
before his death. Accordingly in making 
his will he should endeavour to provide 
for the property that he will possess at 
his death, and not merely for what he 
possesses at the time at which he makes 
the will. If he has ceased to own property 
which he bequeaths specifically to some 
person by his will, the gift will lapse and 
the beneficiary will receive nothing at 
all. For this reason, wherever possible a 
testator should not bequeath either 
specific property or specific sums of 
money, but should give definite propor- 
tions of his total property, since these 
will all increase or diminish in the same 
ratio, whereas if he gives a legacy of 
£100 to some person, under the impres- 
sion that it amounts only to a small 
portion of his estate, it may be that at 
the time of his death the £100 legacy 
exhausts nearly the whole of his estate, 
and that the person to whom he thought 
he was giving a substantial sum as a 
share of the residue will get practically 
nothing. 

The person to whom the gift is made 
should be identified always by name and 
wherever possible by his address as well. 
For if a legacy is left in such terms that 
it might be payable to two different 
persons, as for example where a testator 
leaves a legacy to “my nephew George”’ 
where he has two nephews called George, 
and there is no way of telling which of 
his nephews he intended, the gift is void 
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for uncertainty, and neither of the 
nephews called George will get anything 
at all. a 

This sort of thing frequently happens 
when there is what is called a ‘‘class 
gift,” ic. where the testator leaves a 
portion of his estate or a certain sum of 
money to a definite class of persons. On 
the face of it this sort of gift vests in 
the beneficiaries at the death of the 
testator, and so if a testator leaves a 
legacy to “‘my grandchildren in equal 
shares” only those grandchildren who 
have been born at the date of his death 
will receive a share, though the testator 
may have intended that all his children’s 
children should receive shares. 

Bequests to Charities.—This rule as to 
the identification of beneficiaries is 
relaxed only in the case of charities. If 
the Court is convinced that the testator’s 
intention was to leave money to a charity, 
even though the will describes the charity 
by the wrong name, it will be entitled to 
receive the legacy, and even if there is no 
charity in existence of that name or 
description, the charity most similar in 
nature to that intended will benefit 
instead. 

Children of Beneficiaries.—In connec- 
tion with the identity of the beneficiaries 
under a will, the testator should also bear 
in mind that the will will come into 
operation at his death, and not before 
then. Accordingly, if he leaves money to 
a person who dies before him the gift 
will lapse, whereas the testator may have 
wished the children of the beneficiary to 
take the gift in such circumstances. 
Accordingly, wherever a testator wishes 
to arrange that the children of a bene- 
ficiary should receive his share if the 
beneficiary should happen to die before 
the testator, he should remember to 
state so specifically in his will. 

Executors.—One of the most import- 
ant things to be dealt with in a will is the 
appointment of executors, since one 
object of a will is to enable a living person 
to give directions as to the way his 
property shall be dealt with after his 
death, and the persons who will have the 
duty of dealing with it will be his execu- 
tors, or if he fails to appoint any, his 
administrators. Accordingly, he should 
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take great care that they are appointed 
by the will, and this is the first clause, 
after the revoking of any previous wills, 
that should appear in the document. 

Not more than four or, if any of the 
beneficiaries is an infant or any bene- 
ficiary is given a life interest in any 
property, not less than two executors 
should be appointed; but if the testator’s 
property is being left outright without 
any questions of infancy or trusts 
arising, one person may act as ‘sole 
executor, though it is always wiser to have 
two. The consent of executors should be 
asked before naming them in the will, as 
this may save expense and difficulty after 
the death of the testator. : 

Life Interests — Trusts. — Testators 
often wish to retain control of their 
property after their death, but there are 
limits which the law imposes upon this 
and which must be strictly observed or 
there will be a danger of the whole gift 
failing. 

It is perfectly proper and usual to leave 
property to one person for life to enjoy 
only the income from the property during 
his or her life, and thereafter to pass the 
property to another person. This is very 
desirable where the testator leaves a 
spouse as well as children. But the law 
does not permit property to be tied up in 
this way for a period longer than 21 
years after the death of a person who is 
alive at the date of the death of the 
testator. 

For example: A testator dies leaving a 
married son. He wishes to leave the 
property to his son for life, and after the 
son’s death to the son’s children but so 
that they will not obtain control of their 
money until they are old enough to be 
responsible. In such a case he may leave 
it tied up in the control of trustees for 
the children until they reach the age of 
twenty-one, but if, like many people, he 
thinks that young persons should not 
have control of large sums of money until 
they are 25, he cannot leave the property 
in the hands of trustees until each child 
reaches the age of 25 because that might 
happen more than 21 years after the 
death of the son, and would so offend 
against the rule. For the son might die 
when one of the children was less than 
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4 years old, and the provision is void 
wherever there is even a possibility of the 
rule being broken. 

Another rule of a similar nature is 
designed to prevent the accumulation of 
interest upon property, and accordingly 
it is not generally permissible to leave 
property to trustees with a direction that 
they are to add the income to the capital 
and so let the sum accumulate for a 
period greater than 21 years. 

Again, if a testator wishes to make sure 
that a legacy shall be used in a particular 
manner, he should state quite definitely 
in his will that he is leaving it on trust for 
that particular purpose, for as a general 
rule the expression of a hope that the 
money should be used in a particular way 
will not ensure that it is so used. 

Thus, if he wants to make sure that his 
wife shall hand on his property to his 
children after her death, he should give 
her a “‘life interest’? only, and should not 
rely on such words as “‘I desire that’’ or 
“TI am confident that she will leave my 
property to my children after her death, 
or that she will deal fairly by my 
children.”” There is no more fruitful 
source of litigation than such a direction 
contained in a will, and a testator who 
wishes his directions to be observed 
should make sure that they will be, either 
by leaving money to trustees to carry out 
his wishes, or by making the gift con- 
ditional upon his wishes being carried 
out. 

Bad or Void Conditions.—But there 
are certain conditions that he cannot 
impose. All conditions that are immoral 
or contrary to public policy are void, 
and among these is a condition that 
a person shall not marry at all, though it 
is possible to give a woman an interest 
in property until her marriage; and it is 
not unlawful to make a condition against 
a widow marrying again, or against a 
woman marrying one particular person 
or a member of one particular class of 
persons, such as a sailor or a Roman 
Catholic. 

Likewise a condition giving a legacy to 
any person on condition that he or she 
shall take no steps to upset the will is 
always void, “unless some provision is 
made for the legacy to go to someone 
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else if the condition is not complied with; 
and even if this is done, such a condition 
will not in general prevent the beneficiary 
taking steps to dispute the will if the 
Court thinks that it is reasonable that he 
or she should do so. 

Residue.—Further, as well as giving 
legacies, a testator should make pro- 
vision for the rest of his estate after the 
legacies have been granted; in other 
words he should make a residuary legatee 
to whom the rest of his estate which is 
not exhausted in legacies will be granted. 
If he does not do so, considerable expense 
will be involved, as he will be treated, so 
far as the residuary estate is concerned, 
as if he had not made a will at all. 

Important Points to Remember.—Even 
when the testator employs a solicitor who 
will see that his will does not offend 
against the various rules of law just 
mentioned and other less commonly 
infringed rules, there are other important 
points that he should bear in mind, and 
of which he should inform the solicitor. 

1. Instructions to Executors.—If the 
testator wants to leave any directions as 
to the way in’ which he wishes to be 
buried, whether he wishes for an 
elaborate funeral and the like, he should 
state this in his will. It is not actually 
binding on his executors, but they will 
generally follow out his wishes. 

2. Wife and Children.—If the testator 
is married he should consider whether 
there is any doubt as to the legality of 
his marriage, and if he has children 
whether there is any question as to their 
legitimacy. If they are illegitimate or 
adopted, and he wishes them to receive 
a legacy under his will, he must mention 
them by name and not by describing 
them merely as his “‘children.”’ Also, if 
there is any likelihood of the birth of 
other children, he sould make provision 
for them as well. 

3. Death Duties.—He should then run 
over in his mind the property which he 
possesses and decide whether there is one 
particular portion which he wishes to be 
used for the payment of his debts, death 
duties, etc. If he makes no special fund. 
for these payments they will be paid out 
of his residuary estate. 

If he has property in land he should 
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remember that unless he says something 
in the will to the contrary, the persons to 
whom he bequeaths the land will have to 
pay the succession duty payable on it, 
and as they may not be able to do this 
without selling some of the land, he 
should provide a fund from which the 
succession duty is to be paid if he wishes 
them to have the whole value of the land. 

Again, if some of his land is mortgaged 
he must decide whether he wishes the 
mortgage to be paid off out of the rest of 
his estate, or whether he wishes the 
beneficiary taking the land to take it 
subject to the mortgage, in which case he 
need make no special provision, for this 
is what happens unless he uses words to 
the contrary in his will. When reckoning 
up his property, he should always make 
allowances for debts, testamentary ex- 
penses and death duties. 

4. Provision for Widow.—Turning then 
to the question of his widow he should 
bear in mind that it may be some little 
time before a life income is available for 
her, and it may be convenient for him to 
leave a small legacy payable immediately 
to tide her over the first few weeks after 
his death. 

That provided for, he must. decide 
whether he wishes to give her a sum of 


money or a portion of land outright, or - 


whether he wishes her to have the benefit 
of the income only of all or part of his 
property during her life. If he is going to 
do this he should also decide whether he 
wishes her to have the same amount if 
she should marry again. He may wish 
either to reduce the amount payable to 
her, or to stop it entirely. 

This he can only do by appointing 
trustees, and leaving his estate on trust 
to pay the income to his widow; but if he 
wishes to avoid having his money tied up 
in a trust, he can solve the problem of 
providing for his widow during her life- 
time by leaving a sum of money to be 
expended upon purchasing an annuity 
for her of a fixed amount and leaving the 
rest of his estate free from trusts. 

5. Provision for Children.—If the 
testator has children, he must decide 
upon the share in the property which he 
wishes to give to each of them. He 
may wish them to take their shares 
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immediately upon his death, in which 
case he need not leave the property on 
trust. But if he wishes them not to take 
any share until they are 21 he should 
leave the money upon trust, as he must 
do in any case if he is arranging that his 
widow should have the income of some 
of the property for life instead of buying 
her an annuity. 

Where the children are not to be 
entitled to their shares until they are 21 
he should make some provision for their 
education before that date, either by 
making the widow responsible for main- 
taining them, or by giving the trustees a 
right to advance the money to the 
children as they require it for their 
advancement or education. This he may 
do quite briefly by bequeathing their 
shares to the executors as trustees to 
divide among the children “upon the 
statutory trusts.’’ He should also bear in 
mind that if he has already advanced 
money to some of the children he must 
make it clear whether he wishes these 
advances to them to be deducted from 
their shares or not. 

6. Provision for Grandchildren.—A 
testator may also wish to make provision 
for his grandchildren, in which case he 
will be bound to create a trust unless 
the grandchildren are already living. He 
should, in any case, decide whether the 
share of any child who pre-deceases 
him is to go to that child’s children. 

7. Debtors and Creditors. —If he 
intends to leave a legacy to one of his 
debtors or creditors he should bear in 
mind the rules as to debts and legacies, 
and if he wishes the legacy to be inde- 
pendent of any debts or credits he should 
state so in the will, otherwise it may be 
interpreted as merely paying off the debt. 

8. Heirlooms and Mementoes.—Having 
settled the general principles of the 
manner in which he wishes his property 
to be divided among his family, he 
should decide whether he wishes to 
leave any legacies of specific things. Often 
there is a family heirloom or memento 
he wishes one particular member of the 
family to have, and such specific legacies 
should be fully described. 

9. Duty-free Legacies.—To friends and 
servants or to charities he may wish to 
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make gifts of money, and if he is doing 
so he should decide whether he wishes 
them to receive the legacies free of 
legacy duty or not. If he says nothing 
in his will about this, the legatees will 
be obliged to pay the duty themselves. 
Accordingly, if he wishes his friend X 
to receive a gift of £100 net, he should 
remember that he must leave him the 
legacy ‘“‘free of all duties.” 

10. Annuities and Residue.—If he is 
intending to leave an annuity to his 
widow or to some other person, he 
should decide how the annuity is to 
be raised, whether it is to be raised 
from his general estate, from his landed 
property or from the proceeds of some 
particular investment. 

If he is intending to leave the residue 
of his property either directly to one 
person, or in shares between several 
persons, or subject to life interests and 
the like, he should decide whether he 
wishes the property to be retained by his 
executors and trustees in its present 
state, or whether he wishes property 
such as leaseholds, or freeholds, stocks 
and shares and the like to be turned into 
money and invested in safe trustee stocks. 
Unless he particularly mentions that it 
should be retained as it is, it will be the 
duty of the executors to realize the 
property and reinvest it in safe securities. 

11. Testator’s Business. —If the testa- 
tor leaves a business, he should decide 
whether he wishes his wife or children 
or his executors to carry it on, and if he 
gives them power to carry it on he 
should take care to leave ample funds 
for them to use in it, otherwise their 
powers to carry it on will be thwarted. 

12. Powers of Trustees.—Finally, he 
should decide what powers to give to 
his executors and trustees. If one of them 
is a solicitor it should be remembered 
that he cannot charge for his services 
unless he is specially empowered to do 
so in the will, and accordingly provision 
should be made for this. 

Provision should also be made for 
trustees, assuming that he has left some 
of his property on trust, to have dis- 
cretion as to the investments that they 
make, unless the testator wishes the 
proceeds of his property to be invested 
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only in gilt-edged stock. It is also most 
important and will save a great deal of 
expense in the long run if he makes pro- 
vision for the appointment of new 
trustees to take the place of any who die 
or who refuse to act. 

Effect of a Will.—A will has no effect 
whatever until the testator has died. 
Before that time he can revoke it, destroy 
it, alter it as he wishes, but upon the 
moment of his death it comes into 
operation, and when probate has been 
obtained it has the effect of vesting all 
the estate and interest of the deceased in 
the executors for the purpose of carrying 
out the provisions of the will. On this 
subject see EXECUTORS AND ADMINIS- 
TRATORS. > 

Inheritance (Family Provisions) Act, 
1938.— Until the passing of this Act, the 
law of England, and of practically no 
other country, allowed a person to make 
a will leaving his or her dependants 
penniless. Now, by the provisions of this 
Act, if a person who is domiciled in 
England leaves a will without making 
reasonable provision for bis dependants, 
any of them may apply to a Chancery 
Court for an order to vary the will, and 
the Court may order reasonable pro- 
vision to be made out of the testator’s 
net estate for the maintenance of that 
dependant. 

The following persons are ‘“‘depend- 
ants” within the meaning of the Act: 
(a) a wife or husband ; (b) a daughter 
who is unmarried or who is unable to 
maintain herself because of some mental 
or physical disability ; (c) a son who is 
under 21 years of age or who is similarly 
unable to maintain himself. 

The proportion of the annual income 
which may be made available for depend- 
ants by the Court must not exceed (a) 
two-thirds if the testator leaves a wife or 
husband and one or more other depend- 
ants; (b) one-half if the testator does not 
leave a wife or husband, or leaves a wife 
or husband and no other dependant. 
Where the value of the net estate does 
not exceed £2,000 the Court may provide 
maintenance, in whole or in part, out of 
capital. 

The Court has a wide discretion as to 
what order it shall make, but it must take 
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into consideration the testator’s reasons 
for making the will in the terms in which 
he did make it. 

Application for an order under the 
Act must be made within 6 months from 
the date when representation in regard 
to the testator’s estate was first taken out. 
No application can be made where the 
testator has bequeathed two-thirds or 
more of the income from the net estate 
to a surviving spouse whose child or 
children are the only other dependants. 
(See Copicit; INTESTACY; ‘LEGACIES; 
PROBATE OF WILLS; TRUSTEE; TRUSTS; 
WILL [Scots Law.}) 

WILL (SCOTS LAW).—A will must 
be probative, that is either attested or 
holograph. (See ATTESTATION [Scots 
Law] and Hotocraruw [Scots LAw].) 
Apart from that it need not be in any 
particular form; so long as it clearly 
indicates the testator’s intentions it will 
be given effect. There are various pitfalls 
for the layman, however, and anyone 
intending to make a will is well advised 
to consult a solicitor. The testator (that 
is the person making~the will) must 
have legal capacity to test, i.e. to make a 
will. A pupil has no such capacity. A 
minor can will his moveable estate with- 
out hindrance, but he cannot, even with 
his curator’s consent, will away his 
heritage from the heir-at-law. (See Scots 
Law headings Herr; HERITABLE PRop- 
ERTY; MOVEABLES; TUTOR AND CURA- 
Tor.) A will only takes effect at death; 
consequently it may be revoked or 
amended by the testator at any time 
before he dies, 

A person who dies without leaving a 
will is said to die intestate (or if, having 
left a will, the will omits to deal with 
some particular part of his estate he has 
died intestate as regards that part). In 
that case his estate (i.e. his property 
and belongings generally) is distributed 
according to certain legal rules known 
as the law of intestate succession. (See 
ExecuTtors [Scots Law]; INTESTATE 
Succession [Scots LAw]; PRESUMPTION 
OF DeatH [Scots Law].) 

WINDING-UP.—A company is an 
artificial legal entity or “person”? whom 
the law allows to be brought into 
existence on certain documents being 
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registered with the Registrar of Com- 
panies, and it is therefore necessary for 
the law to provide also for some method 
by which the existence of this artificial 
legal person or “body” can be brought 
to an end, for a company, unlike an 
ordinary human being, cannot die a 
natural death. 

The method by which the law allows a 
company to cease to exist is by its dis- 
solution, but before the dissolution can 
take place it is necessary for all the money 
belonging to a company to be collected 
and to be paid to the persons who are 
entitled to it, whether they are creditors 
or shareholders. This preliminary process 
is known as the winding-up of the 
company. 

It by no means follows that when a 
company is wound up it is insolvent, i.e. 
cannot pay its debts, although very often 
in practice this is the reason why a com- 
pany is wound up, for the law will not 
allow a company to go on trading and 
defrauding its creditors when it has no 
money to pay its debts any more than it 
will allow an individual who is insolvent 
to do so. The company in sucha case may 
be wound up and the individual may be 
made bankrupt. 

A company may be wound up in one of 
three ways: 

1. By an order made by the Court. 
This is called a compulsory winding-up. 

2. Voluntarily. This is by the share- 
holders or the creditors without the 
assistance of the Court. 

3. Under the supervision of the 
Court. This method is to some extent a 
combination of the other two and is not 
often met with in practice. 

By the Court.—A company may be 
wound up by the Court in cases where 
(1) it is unable to pay its debts; or (2) the 
number of the shareholders falls below 
seven in the case of a public company 
or two in the case of a private company; 
or (3) the company has by special resolu- 
tion resolved that it be wound up by the 
Court; or (4) default is made in delivering 
the statutory report to the Registrar or 
in holding the statutory meeting; or (5) 
the company does not commence busi- 
ness within a year of incorporation or 
suspends its business for an entire year. 
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If anyone wishes to wind up a company 
on the ground that it cannot pay its 
debts, he usually proves either that he is 
a creditor to whom the company owes 
£50 or more, and that he has sent to the 
company a demand for payment which 
has not been complied with within three 
weeks, or that he has brought an action 
against the company and has obtained 
a judgment in that action which has not 
been paid. A creditor is the person who 
will usually present a petition on these 
grounds, but it is possible for a share- 
holder also to ask for a company to be 
wound up, although he cannot do so in 
all cases unless he has held his shares for 
six out of the last 18 months. 

The more usual method in cases where 
a shareholder wishes to have the company 
wound up is for the company to be 
wound up voluntarily by a resolution of 
the shareholders. 

A petition is frequently presented to 
wind up a company where the creditor 
does not really want the company 
wound up at all, but hopes that by 
presenting a petition, and threatening to 
wind it up, he may induce the directors 
to pay to him the amount of his debt out 
of their own pockets. 

Building Societies.—There are certain 
modifications to the procedure in the 
case of building societies (q.v.). 

Voluntary.—A voluntary winding-up 
is usually brought about when a company 
passes a special resolution to the effect 
that it is to be wound up. But it may be 
wound up by an ordinary resolution if 
the company has been formed for some 
particular purpose, e.g. the production of 
a play, and that purpose has come to an 
end, or by an extraordinary resolution 
when the grounds of the winding-up are 
that the company is unable to pay its 
debts. There are now two kinds of 
voluntary winding-up: 

1. A members’ voluntary winding-up. 

2. A creditors’ voluntary winding-up. 

The first of these may take place when 
the directors of a company make a 
statutory declaration—i.e. a solemn 
statement—that in their opinion the 
company will be able to pay its debts in 
full within one year and send this to the 
Registrar of Companies. The advantages 
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of a members’ voluntary winding-up are 
that the proceedings are controlled 
entirely by the shareholders themselves, 
and not by the creditors, who are not 
considered to be interested since their 
debts wili be paid in full in any event. 

A creditors’ voluntary winding-up 
takes place in every case where the 
declaration of solvency by the directors 
has not been made, and it is the creditors 
rather than the members who exercise a 
control over the proceedings. 

The effect of any winding-up is to put 
an end to the carrying on of the business 
of the company except for the purpose of 
having it sold as a going concern, for if 
the company stopped carrying on its 
business it would lose its customers and 
its goodwill, which is a great part of the 
value of any business, and it is therefore 
allowed to carry on its business until 
someone comes forward to buy it. 

No shares can be transferred from one 
shareholder to another after a winding- 
up has commenced without consent of 
the liquidator, and accordingly members 
who are liable on calls on their shares 
cannot escape their liability by trans- 
ferring their shares to other persons. 

One of the first things which must be 
done in the winding-up is to appoint some 
person to act as liquidator of the com- 
pany. It is his duty to collect all the 
company’s property and to sell it and to 
divide up the money received among the 
creditors and shareholders. The share- 
holders are not entitled to anything until 
all debts have been paid. (See Com- 
PANIES.) 

WINDOW - CLEANING. — In any 
town or urban district it is an offence for 
any householder to order or permit any 
servant to stand on a window-sill for the 
purpose of doing anything to the outside 
of the window. This does not, however, 
apply to windows in basements. All 
window-cleaning companies must pro- 
vide safety-belts for their employees, 
with instructions for their use. Where 
window-cleaners have accidents through 
omitting to use the safety belts, their 
dependants may not get compensation 
and insurance companies may not be 
liable to pay. 


WITHOUT RECOURSE. — The 
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drawer or endorser of a bill of exchange 
may add these words to his signature, and 
if he does so he excludes himself from 
any personal liability on the bill. Thus, 
if an endorser uses these words and the 
bill is not paid by the acceptor when 
presented for payment, the endorser is 
not liable. 

WITHOUT RESERVE.—When pro- 
perty is sold by auction without reserve 
this means that neither the vendor nor 
any person on his behalf will bid at the 
auction, and that the property will be 
sold to the highest bidder. 

WITNESS. — Any person who is 
required to testify before any Court or 
similar tribunal is called a witness. A 
witness can be required to attend before 
a Court if he is served with a subpcna 
(q.v.) and sufficient conduct money to 
take him to the Court. The witness is 
required to remain available at the Court 
until he gives his evidence, and indeed 
until the conclusion of the case unless the 
Court gives him permission to leave. 

A witness is required to take such form 
of oath. as is binding upon his con- 
science, and it is his duty to indicate this 
form before he is sworn. A witness who 
fails to attend in answer to a subpeena or 
refuses to answer questions properly put 
to him may be dealt with for contempt 
of Court. A witness may decline to 
answer any questions which may tend to 
shew that he could be convicted of some 
criminal offence. 

WITNESS TO SIGNATURE 
(SCOTS LAW).—The act of signing a 
written document is called execution of 
the document, and the witnessing of the 
signature is called attestation. (See 
ATTESTATION [Scots LAw]; HoLoGRAPH 
[Scots Law].) 

WOOLSACK.—The seat in the House 
of Lords on which the Lord Chancellor 
sits is known as the Woolsack. The word 
is also applied to the office of Lord 
Chancellor. 

WORKING MEN’S CLUB. — A 
society formed by workmen for the 
purpose of social intercourse, mutual 
assistance and recreation. It is usually 
somewhat more of a club than a friendly 
society, but if the rules provide for the 
payment of benefits to members it may 
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be registered with the Chief Registrar of 
Friendly Societies. 

If intoxicating liquor is supplied to 
members of the club, then the club must 
be registered under the Licensing Acts. 
(See FRIENDLY SocrETY; LICENSING.) 

WORKMEN’S COMPENSATION. 
—See NATIONAL INSURANCE (INDUSTRIAL 
INJURIES). 

WORKSHOP means any of the 
following premises or places, namely: 
hat works, rope works, bakehouses, ‘lace 
warehouses, shipbuilding yards, quarries, 
pit banks, dry-cleaning works, carpet- 
beating works, bottle-washing works and 
laundries, where no mechanical power is 
used to assist the process of manufacture. 
The essence of a workshop as compared 
with a factory is the absence of mechani- 
cal power, but this is not a hard-and-fast 
distinction, since there are certain 
premises which are classed as non-textile 
factories even if they have no mechanical 
power to assist in the process of manu- 
facture. These premises are print works, 
bleaching and dyeing works, earthen- 
ware works, lucifer match works, per- 
cussion cap works, cartridge works, 
paper-staining works, fustian-cutting 
works, blast furnaces, copper mills, iron 
mills, foundries, metal and india-rubber 
works, paper mills, glass works, tobacco 
factories, letterpress printing works, 
book-binding works, flax scutch mills 
and electrical stations. 

Any premises in which manual labour 
is exercised in the way of making, alter- 
ing, repairing, ornamenting, finishing or 
adapting for sale any article, are work- 
shops. 

The legal provisions relating to work- 
shops are all contained in the Factory and 
Workshops Act, 1901, and the succeed- 
ing acts, including the Factories Act, 
1937, and many statutory rules and 
orders made under the Defence Regula- 
tions. These make detailed regulations 
for almost every type of workshop and 
factory. (See FAcTory.) 

WOUNDING.—There are various 
kinds of wounding constituting criminal 
offences. The most serious of these is 
wounding with intent to murder. This is a 
felony punishable with imprisonment for 
life. A slightly less serious offence is 
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wounding with intent to maim, dis- 
figure or disable (usually described as 
wounding with intent to inflict grievous 
bodily harm), or with intent to resist 
lawful apprehension. This, also, is 
punishable with imprisonment for life. 
Another wounding offence is described 
as unlawful wounding. 

In order to convict a person for any 
wounding offence it must be shewn that 
he actually caused an incised wound, as 
distinct from a mere bruise or laceration. 
The skin must be actually broken. It is, 
however, sufficient if the internal skin is 
cut; for instance, a blow with the fist 
causing the teeth to cut the inside of the 
cheek or lip would constitute a wounding 
in law. 

WRITER TO THE SIGNET 
(SCOTS LAW).—In Scotland there is a 
society known as the Society of Writers 
to the Signet. Together with numerous 
other societies they carry out the duties 
of solicitors in Scotland. All members 
of the society are “law agents” and as 
such are now also solicitors. A person 
does not need to be a Writer to the 
Signet in order to be a solicitor or law 
agent. 

WRIT OF SUMMONS.—A writ of 
summons, commonly known simply as 
a “writ,” is the method by which nearly 
every action in the High Court of Justice 
is commenced. An intending plaintiff may 
obtain such a writ by applying at the 
central office at the Royal Courts of 
Justice, Strand, London, or at a district 
registry, though it is usual, and safer, to 
employ a solicitor to do this. The writ is 
addressed to the defendant, and calls 
upon him to enter an appearance at the 
Court to give his reasons why the plaintiff 
should not obtain the relief demanded. 
Upon the back of a writ, in the case of an 
ordinary writ, is a statement of the 
nature of the remedy which the plaintiff 
is seeking from the defendant, e.g. “The 
plaintiff’s claim is for damages for breach 
of contract.” 

The writ must be served upon the de- 
fendant personally, which is done by 
handing it to the defendant, or if the 
defendant is a company, by leaving it at 
the registered office, though in most cases 
the defendant’s solicitor agrees to accept 


669 


WRIT OF SUMMONS 


service of the writ by post on his behalf. 
If personal service or service through a 
solicitor is not practicable, substituted 
service may be granted by permission of 
the Court. (See SuBsTITUTED SERVICE.) 

Appearance.—If the defendant does 
not within eight days of the service of 
the writ enter an appearance by filing 
an appearance at the central office or 
district registry, the plaintiff is entitled 
to judgment against the defendant by 
default, in which case, if the claim is for 
a definite ascertained sum of money, he 
may proceed to enforce his judgment 
immediately, or if the claim is for general 
damages or for a sum of money not yet 
ascertained, the plaintiff obtains an 
interlocutory judgment, and the case 
then goes to a Master or to a Sheriff’s 
Court (q.v.) for the amount of the 
damages to be ascertained. 

If the defendant enters an appearance 
to the writ of summons it is the duty of 
the plaintiff to take out a summons for 
directions as to further pleadings and 
trial, and the action proceeds through 
its ordinary stages to trial and judgment. 

Specially Endorsed Writs.—Wherever 
the plaintiff’s claim is of a simple nature 
and does not involve an allegation of 
fraud, or libel or slander, seduction, etc., 
the plaintiff is entitled to issue a specially 
endorsed writ. In such a case the state- 
ment of claim is endorsed upon the back 
of the writ in exactly the same manner as 
if it were a statement of claim delivered 
in an ordinary action. Such a writ is 
served in the same manner as an ordinary 
writ, and the defendant must enter an 
appearance in the ordinary manner, or 
judgment will be given against him in 
default. 

When the defendant has appeared, 
however, it is open to the plaintiff to take 
out a summons for judgment (known as 
a Summons under Order XIV), for which 
purpose he must make an affidavit verify- 
ing his cause of action, and stating that he 
believes that there is no true defence to 
the action. If he does so the defendant, 
at the hearing of the summons or before, 
must file an affidavit in which he sets 
out on oath the grounds for his defence 
and asks for leave to defend the action. 

The summons is heard before a Master, 
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and if the Master comes to the conclusion 
that there is not in fact any real defence 
to the action he may give the plaintiff 
leave to sign the judgment forthwith. If, 
on the other hand, he comes to the con- 
clusion that there is some ground upon 
which the action might be defended, then, 
although he may not think that the de- 
fendant’s prospects of success are high, 
he will give leave to defend and will make 
such orders as to pleadings and other 
interlocutory matters as he might have 
made upon a summons for directions 
(q.v.). 

The advantage of specially endorsing a 
writ is that it enables a plaintiff to pre- 
vent delay in recovering his rights where 
the defendant has no real defence. There- 
fore, if the plaintiff in fact knows that the 
defendant has a good ground of defence, 
and that there is a real dispute between 
the parties, he gains no benefit by taking 
out a summons of the nature referred to 
above, but may proceed in the ordinary 
way to take out a summons for directions 
as if the writ had been endorsed in the 
ordinary way. (See Hick Court Pro- 
CEDURE; SUBSTITUTED SERVICE.) 

WRIT OR OATH (SCOTS LAW). 
—This is a special form of proof in 
judicial proceedings by which, in certain 
cases, the oral evidence of witnesses is 
excluded and evidence is restricted either 
to some document or written memoran- 
dum in which the defendant admits the 
claim, or else to the admission of the 
defendant under oath in the witness box. 
(See ConTRAcT [Scots Law]; PRESCRIP- 
TION [Scots Law.]) 

WRITTEN CONTRACTS.—There 
are a large number of contracts which are 
not enforceable in English law (with 
certain exceptions explained later) unless 
they are made in writing and signed by 
the person whom it is wished to render 
liable upon the contract. 

The chief of these are: 

(1) Bills of exchange (q.v.). 

(2) Assignment of shares. 

(3) Marine insurance contracts. 

(4) Promises by -executors to pay 

damages out of their own pockets. 

(5) Contracts of guarantee. (See 

GUARANTEE.) 
(6) Agreements made in consideration 
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of marriage. (See HusBAND AND 
WIFE.) 

(7) Contracts for the sale of land or 
interests in land. (See LAND.) 

(8) Contracts for the sale of goods of a 
value greater than £10, except in 
certain circumstances. 

(9) Contracts not to be performed 
within a year. This class does not 
include contracts which may possi- 
bly be completely performed by 
both parties within a year, even 
though it is unlikely that they will 
be performed in that time. Thus a 
contract byA to pay B £100 a year 
during his lifetime does not come 
within this category, since B may 
die before the year is finished, and 
accordingly the contract may be 
performed within a year. It does 
include, however, a contract by A 
to employ B for one year, starting 
from the day after the contract is 
made, since that contract cannot be 
fully performed until one year and 
one day after the contract has been 
made. Persons entering into yearly 
employment, starting at any time 
after the contract of employment is 
made, should therefore be careful 
to see that the contract is made in 
writing. (See PERIOD CoNnTRACTS.) 

The rules which deal with numbers (4) 

to (8) of these contracts do not require 
that the actual contract should have been 
made in writing. It is merely a rule which 
demands that before an attempt is made 
by one of the parties to the contract to 
enforce it against the other in a Court of 
law, he shall be in a position to produce 
a written document or series of docu- 
ments signed by the other party or some- 
one authorized by the other party which 
contains all the terms of the agreement. 

Valid but Not Enforceable.—Thus 

there may be a perfectly valid agreement 
between the two parties which is not in 
writing, but because one of the parties 
has not signed some document in which 
the terms of the contract are contained, 
the other party cannot enforce the 
obligations created by it in a Court of 
law. 

The requirement of a “written docu- 

ment” does not mean that there must be 
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a formal agreement or deed. The agree- 
ment may have been made in a number 
of letters passing between the parties, and 
in such a case if the letters clearly refer to 
each other, the contract is contained in all 
of them, and all of the letters together 
constitute the written record of the con- 
tract that is required. 

Again, the written record of the terms 
of the contract need not be made at the 
time of the agreement. It is sufficient that 
a written record has been made at some 
time before the date on which one of the 
parties wishes to enforce the contract ina 
Court. Thus A and B may come to a 
verbal agreement that A shall guarantee 
C’s debt to B, and some months after- 
wards A may sign a letter in which he sets 
out the terms of the agreement. That 
letter will be a sufficient written record of 
the agreement to permit B to sue upon 
the contract in Court. 

Limits of the Rule. —A further example 
will show the limits to which this rule 
applies. A enters into a verbal agree- 
ment with B to guarantee C’s debt to 
B. Nothing is placed in writing at the 
time and some months afterwards A 
wishes to release himself from his obliga- 
tion and writes to B a letter in which he 
says, “You may remember that some 
time ago I promised to guarantee C’s 
debt to you up to £100, if you refrained 
from suing him. I have now decided that 
I can no longer undertake this, and I 
hereby give younotice that I consider my 
obligation at an end.’’ This letter, if 
signed by A, is sufficient written record of 
the contract to enable B to sue on the 
contract, even though the terms are con- 
tained ina letter in which A is repudiating 
liability under the contract. 

But the written document to be used 
for this purpose must, in the first place, be 
signed by the person whom it is sought to 
make liable, or by someone authorized 
by him. Thus, if A and B enter into a 
verbal agreement which comes within this 
rule, and B, either at the time or later, 
writes down the terms of the contract and 
signs it himself while A does not sign it, 
A can enforce the contract against B, but 
B cannot enforce it against A. 

Again, the document must contain all 
the terms of the contract, that is to say, 
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the parties must be named, the subject 
matter of the contract must be identified, 
and the consideration stated. Where the 
contract, as is so often the case, is con- 
tained in a number of letters, where one 
letter refers to another, then that other 
letter may also be considered as part of 
the written document, and it oftens 
happens that where a letter containing 
the contract is addressed merely to ““Dear 
Sir,” then the envelope in which the 
letter was contained is part of the written 
record of the contract for the purpose of 
identifying the party to whom it is 
addressed. 

Part Performance.—The operation of 
the rule that requires written records of 
certain contracts in order to make them 
enforceable would often cause great in- 
justice if it were not for a legal doctrine 
known as the doctrine of part perform- 
ance. In certain cases where one of the 
parties to a verbal contract which ought 
to be recorded in writing has done certain 
things in pursuance of the contract, and 
has been permitted to do so by the other 
party (who has some benefit thereby), 
relying upon the contract being valid, the 
Court will enforce it despite the fact that 
there does not exist a record in writing of 
the transaction. 

Before the Court will do this, however, 
there are certain conditions which must 
be fulfilled. In the first place the things 
done must have been quite clearly done 
in reliance on the contract; in the second 
place they must be things of such a kind 
as to render it highly unjust that the other 
party should be able to escape his liability 
because of the absence of writing; and in 
the third place they must be acts done in 
pursuance of a contract the Court could 
have enforced. 

All these contracts are dealt with in 
detail under their respective headings. 
(See BILL OF EXCHANGE; CONTRACT; 
EXECUTORS; GUARANTEE; HUSBAND AND 
Wire; LAND; MARINE INSURANCE; 
PERIOD CONTRACTS; SALE OF GooDs.) 

WRONGFUL DISMISSAL.—When 
a servant has been engaged for a definite 
length of time and there is no provision 
or custom enabling the agreement to be 
ended by notice, the servant cannot be 
dismissed before the end of the period. 
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When, on the other hand, there is such a 
provision or custom about notice, it must 
be observed. In all other cases reasonable 
notice must be given to a servant. If a 
master discharges a servant summarily 
without observing whichever of these 
three rules applies to the particular con- 
tract of employment, he commits a breach 
of that contract, for which he can be sued 
by his servant, provided, of course, that 
instant dismissal is not justified by the 
servant’s misconduct, wilful disobedience, 
incompetence, or permanent disability, 
or by some other good and legal reason. 

Remedies.—When a servant is thus 
wrongfully dismissed he has alternative 
courses open to him: he may either sue 
the master for breach of contract in an 
action for wrongful dismissal, or he may 
sue to recover the wages for the period 
during which he has served right up to the 
day of dismissal. In the latter action the 
amount which is sued for can be easily 
ascertained by a simple piece of arith- 
metic, but no more than the sum so 
arrived at can be recovered, whereas in 
an action for wrongful. dismissal other 
damage to the servant can be taken into 
account when assessing the sum which he 
shall be paid. The servant must choose 
one remedy or the other; he cannot have 
both. 

There are also those cases in which 
wages can, by agreement, be given to the 
servant in lieu of notice. Here, instant 
dismissal is not wrongful, and conse- 
quently the servant’s remedy is to sue for 
the wages which should have been given 
in lieu of notice. Such wages are a debt 
due from the master from the time of 
‘dismissal. 

Although in many cases an order called 
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: YEAR AND A DAY.—For many 
purposes in old legal rules, acts 
are required to take place within“‘a 

year and a day” of certain other acts. The 

exact reason for this is somewhat obscure 
but it is probably due to the desire that 
there should be no doubt that a full year 
has elapsed. The period is still of import- 
ance in some cases as, for example, in the 
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an injunction can be obtained from the 
Court to prevent a breach of contract, 
such an order will never be given to pre- 
vent a wrongful dismissal. 

Damages Recoverable.—In an action 
for wrongful dismissal, not only wages up 
to the time of discharge can be recovered 
if they are unpaid, but also a further sum 
to indemnify the servant for any loss he 
suffers by reason of his master’s breach of 
contract. The question to be decided is: 
“(What damage has the servant suffered?” 
Occasionally there is no damage, for 
example, where the servant at once Secures 
equally good or even better employment 
elsewhere; and it is the duty of the servant 
upon dismissal, as in every other kind of 
breach of contract, to minimize the 
damage, that is, to endeavour to the best 
of his ability to secure employment. He 
need not, however, accept employment of 
a different kind, or in a lower position 
than that which he has lost, and it should 
be noted that the amount of his wages is 
immaterial in deciding whether employ- 
ment is, or is not, similar. 

Where no new employment could 
reasonably have been obtained, the 
damages for a wrongful dismissal are 
assessed by considering the chances of 
finding another situation, and thus calcu- 
lating the time which will probably elapse 
before the servant is earning wages once 
again. In addition, any other benefits to 
which the servant would be entitled in his 
old employment, such as tips, are taken 
into account together with the amount of 
his fare home; but no compensation is 
ever recoverable for injured feelings or 
for supposed damage to reputation 
caused by the dismissal. (See MASTER 
AND SERVANT; WRITTEN: CONTRACTS.) 


rule that before any person can be 
charged with murder the person he is 
accused of killing must have died within 
a year and a day of the time when the 
blow was inflicted. Thus, if A assaulted 
B with a knife on 1 June in one year 
and B did not die at once, but died at some 
time after 2 June in the next year, 
A could not be charged with murder. 
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